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My  Lobd, 

Your  Lordship's  very  faithful  and  obliged  Servant, 

JOHN  FBASEB  MA0QX7EEN. 
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In  the  prepaaration  of  this  Edition,  we  have  endeavoured  to 
adhere  as  far  as  possible  to  the  plan  of  the  original  Work ;  but 
alterations  so  many  and  so  extensive  have  been  introduced  by 
recent  legislation  into  the  law  of  Husband  and  Wife,  that  it 
was  not  found  possible  to  retain  unaltered  any  very  considerable 
portion  of  the  actual  text. 

The  Married  Women's  Property  Act,  1882,  has  effected  a  fun- 
damental change  in  ihestattis  or  personal  capacity  of  all  married 
women,  whatever  may  have  been  the  date  of  the  marriage; 
but  there  is  a  marked  distinction,  as  to  rights  of  property,  be- 
tween women  who  have  been  married  since  the  1st  January,  1883 
(the  date  fixed  -for  the  commencement  of  the  Act),  and  those 
who  were  already  married  at  that  date.  For,  while  none  of  the 
property  of  the  latter  which  had  been  acquired  before  the  Act 
was  affected  by  its  provisions,  the  quality  of  "separate  property" 
has  been  impressed  by  the  Act  upon  all  the  real  and  personal 
property  of  women  subsequently  married.  Thus,  for  some  time 
to  come,  the  old  law  will  continue  to  operate,  though  in  a 
gradually  diminishing  number  of  cases,  upon  the  property  of 
certain  married  women ;  and  it  is,  therefore,  as  yet  impossible, 
in  a  Treatise  on  the  Law  of  Husband  and  Wife,  to  exclude  the 
consideration  of  subjects  which  will  eventually  become  obsolete. 

With  the  exception  of  the  historical  disquisitions  on  the 
Marriage  Contract  and  the  ancient  Law  of  Divorce,  the  work  has 
been  almost  entirely  re-written,  and  while  we'^have  not,  for  the 
reasons  given  above,  wholly  rejected  any  Chapters  of  the  previous 
Editions,  we  have  in  some  oases  considerably  curtailed  the  pages 


VUl  PREFACE  TO  THE  THIBD  EDITION. 

oooupied  by  a  diBoasfiion  of  subjeots,  the  importanoe  of  whioh  is 
year  by  year  dimiiiishing.  We  have  endeavoured  to  state  the 
new  as  well  as  the  old  law  upon  each  branoh  of  the  sabjeot ; 
and  all  the  oases  whioh  throw  light  upon  the  oonstniotion  of  the 
Act  of  1882  axe,  it  is  believed,  referred  to  in  the  text. 

The  Law  of  Divorce,  as  administered  by  a  civil  tribunal,  owes 
its  origin  to  a  Statute  passed  since  the  publication  of  the  First 
Edition  of  this  Work,  and  was  in  the  next  Edition  treated  at  no 
great  length ;  we  have  considered  it  expedient  to  include  in  the 
present  Edition  a  fuller  discussion  of  that  subject  than  was  pos- 
sible when  the  Court  had  been  established  for  a  comparatively 
short  period. 

In  addition  to  a  Chapter  upon  the  Custody,  Education  and 
Maintenance  of  Children,  we  have  introduced  a  new  Chapter 
upon  Becent  Legislation,  in  which  the  various  changes  effected 
by  the  late  Act  receive  detailed  consideration.  Some  of  the 
difficulties  which  arise  in  its  interpretation  axe  there  suggested. 

In  the  Table  of  Cases  references  have  been  given  where  prac- 
ticable, not  only  to  the  Law  Beports,  but  also  to  the  Law 
Journal,  the  Law  Times,  and  the  Weekly  Beporter. 

In  the  discussion  of  so  important  and  difficult  a  subject  as  the 
Law  of  Husband  and  Wife,  it  may  well  be  that  some  points 
have  been  overlooked,  and  that  some  incorrect  inferences  have 
been  drawn,  but  it  is  hoped  that  these  are  few,  and  that  the 
Work  as  it  now  stands  will  be  found  to  be  a  not  incomplete 
exposition  of  the  Law  of  Husband  and  Wife. 

J.  C.  R. 

B.  B.  B. 

November^  1884. 

Note. — ^I  desire  to  acknowledge  my  obligation  and  to  render  my  sincere 
thanks  to  my  friend  Mr.  A.  St.  John  Clebxe,  of  Lincoln's  Inn,  for  his 
most  valuable  assistance  and  oo-operation.in  the  preparation  of  that 
portion  of  the  work  which  I  undertook,  and  also  in  the  labour  of  the 
reyision  of  the  sheets  for  the  press. 

J.  0.  B. 
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I  HAVE  endeayoured  to  make  this  work  useful,  clear  and  short. 

The  Bubjeot  is  distributed  aooording  to  the  order  of  time; 
and  the  simpler  cases  are  made  to  introduce  those  which  are  . 
more  complex. 

My  plan  is  to  treat  first  of  General  Bulbs  and  then  of 
Special  Stipulations. 

Questions  of  Conveyancing  I  touch  upon  but  lightly,  because 
these  are  more  ably  dealt  with  by  writers  whose  books  are 
necessarily  in  every  hand. 

For  a  similar  reason  I  am  silent,  or  nearly  so,  as  to  pleading. 

Keeping,  however,  within  the  limits  of  a  strict  adherence  to 
my  subject,  the  relation  of  husband  and  wife  is  one  peculiarly 
fertile  in  legal  difficulties,  and  certainly  not  barren  of  judicial 
conflict.  Merely  to  collect  the  cases  would  have  been  easy. 
But  I  have  not  always  thought  myself  at  liberty  to  give 
decisions  without  commentary.* 

To  Mr.  Bethell,  Q.O.,  for  valuable  advice  and  important 
suggestions  my  sincere  thanks  are  due. 

The  continued  revision  of  Mr.  EusseU,  Q.O.,  confers  an  obli- 
gation upon  my  readers,  as  weU  as  upon  myself ;  and  furnishes 
another  proof  of  the  fact  that  those  who  have  most  to  do  con- 
trive often  to  have  the  most  leisure. 

*  Tho  remarks  of  a  legal  writex  may  be  o!  use  in  practice.  He  has  his 
mind  full  of  the  subject.  All  the  authoriiieB  have  been  reviewed  by  him. 
He  finds  a  oase  which,  in  the  language  of  the  Courts,  **  stands  alone." 
By  a  word  or  two  ie  may  prevent  it  from  misleading.  He  puts  readers 
on  their  inquiiy,  and  by  induoing^  an  ezerdae  of  thought  fixes  legal  prin- 
ciples in  the  reason  as  -well  as  in.  tlie  memory. 
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In  the  Appendix  No.  I.,*  there  is  a  practical  Summary  of 
Proceedings  on  "Alienations  by  Married  "Women,"  which  I 
hope  -will  prove  useful  (particularly  to  solicitors),  not  only  in 
England,  but  in  Scotiand  and  Lreland,  as  well  as  abroad; 
wherever,  in  short,  married  women  having  English  deeds  to 
execute  may  happen  to  reside.  It  is  the  first  effort  yet  made  to 
methodise  and  elucidate  the  system  established  under  the  Fines 
and  Becoveries  Act,  and  the  rules  of  the  Court  of  Common 
Pleas,  passed  in  pursuance  thereof.  To  say  nothing  of  the  pains 
bestowed  on  it  by  myself,  this  Summary  has  had  the  benefit  of 
a  careful  revision  by  Mr.  Millard,  of  the  Acknowledgments  Office, 
who  has  contributed  the  forms  and  other  materials  now,  for  the 
first  time,  made  pubUo.  Those  who  know  from  experience  the 
many  misapprehensions  which  the  new  enactments  occasion,  will 
be  the  readiest  to  commend  the  good  service  done  by  Mr.  Millard, 
to  whom  I  have  pleasure  in  expressing  my  obligation. 

Since  the  period  when  Mr.  Eoper  wrote,  the  law  which  forms 
the  subject  of  his  prolix  though  learned  Treatise  has  been  greatly 
matured ;  and  even  the  Notes  of  his  profound  and  accomplished 
Editor  have  lost  much  of  their  value.t  Many  points  of  high 
importance,  formerly  questioned,  are  now  settled;  and  doubts 
have  been  cleared  away  by  decisions,  which  give  us  certainties 
instead  of  speculations. 

A  new  work  was  therefore  wanted.  How  far  the  present  may 
satisfy  the  demand  of  the  profession,  the  profession  itself  must 
decide. 

J.  F.  M. 
9,  Old  Sqitabe,  Lincoln's  Inn, 
March  19th,  1849. 

•  In  consequence  of  legislative  changes,  this  Summary  has  been  omitted 
from  the  present  Edition  as  no  longer  applicable  to  existing  circum- 
stances.— ^Eds. 

t  For  example,  Mr.  Jacob's  elaborate  Commentary  of  forty-six  dose 
pages  on  the  "  Solemnization  of  Matrimony,"  is  entirely  superseded  by  the 
Judgment  of  the  Houbo  of  Lords  in  the  Presbyterian  Marriages'  Case,  Qtieen 
V.  Mtllisy  10  Ola.  &  Fin.  634 ;  infra,  pp.  3  and  6,  n.  This,  however,  with  some 
of  his  other  Notes,  must  always  continue  to  be  curious  and  interesting,  as 
showing  his  research,  penetration  and  singular  sagacity ;  but  after  all,  he 
only  doubtfully  anticipates  that  which  has  been  since  fixed  and  concluded 
by  judidal  authority.  Such  of  his  Notes  as  retain  their  utility  I  have 
availed  myself  of,  with  the  proper  acknowledgments. 
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ADDENDA  ET  CORRIGENDA. 


Page   21.  Ill  Contents  to  Section  II.  {  7,  for  «  sorriTes  "  r§ad  "surnTed.'' 

„      26.  In  Oontentfl  to  Section  III.  {  4,  for  "  wonld  "  read  "  conld." 

„     107.  line  20,  for  "  22  "  read  "  122." 

„  177.  Note  to),  add,  "  Cliford  v.  Clifford,  9  P.  D.  77.  Capital  aa  wdl  aa 
income  can  be  dealt  with,  Foneonhy  y.  Fontonby,  9  P.  D.  122." 

„  189.  Note  {b),  The  Bill  referred  to  -was  passed,  and  is  the  Matrimonial 
Cansee  Act,  1884  (47  &  48  Vict.  o.  68) ;  so  that  a  decree  for  the 
restitution  of  conjugal  rights  can  no  longer  be  enforced  by  attach- 
ment. The  Act  is  set  out  in  full  in  the  Appendix.  It  contains 
also  proTisions  as  to  orders  for  periodical  payments  to  be  made  to 
the  -wife,  and  for  the  wife's  property  or  earnings  to  be  setfled  for 
the  benefit  of  the  husband  and  children,  and  as  to  the  custody, 
maintenance,  and  education  of  children  ;  and  also  enacts  that  non- 
compliance with  a  decree  for  restitution  of  conjugal  rights  is 
desertion  without  reasonable  cause. 

„  191.  Note  (f),  add,  <*  As  to  the  payments  by  either  party  in  cases  of  applica- 
tions for  restitution  of  conjugal  rights,  see  the  Matrimonial  Causes 
Act,  1884,  in  the  Appendix." 

„     194.  At  foot  add,  <*  Alimony  is  not  assignable,  Se  JRobinson,  27  Ch.  D.  160." 

„       „    Note  (h),  See,  howeyer,  contra,  Bailey  y.  Bailey,  (C.  A.)  63  L.  J., 

„  241.  Line  10  from  foot,  dele  <<  or  judicial  separation." 

„  264.  In  Contents  to  Section  III.  §  26,  for  "  1882,"  read  "  1883." 

„  276.  Note  (y),  Swift  y.  Fannell,    Since  reported  24  Ch.  D.  210. 

„  298.  Last  line,  for  "  18th  "  read  "  10th." 

„  314.  Note  (/),  Se  Bourn.    Since  reported  63  L.  J.,  Ch.  881. 

,,  366.  Note  (n),  As  to  custody,  maintenance,  and  education  of  children  in 
cases  of  applications  for  restitution  of  conjugal  rights,  see  the 
Matrimonial  Causes  Act,  1884,  in  the  Appendix. 

„     394.  Note  {p),  Weldon  y.  IFinelow.    Since  reported  63  L.  J.,  Q.  B.  628. 

„    408  and  410.  Notes  {e)  and  {h),  Baynton  y.  Colline.    Since  reported  33 
W.  B.  41. 

„  433.  Note  to  sect.  1  (1),  Mander  y.  Earrie,  on  appeal.  Since  reported 
27  Cb.  D.  166. 
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The  Contract  of  Marriage,  by  which  man  and  woman  are  oon-  Marriage  a 
joined  in  the  strictest  society  of  life  till  death  or  divorce  shall  ^^civif  and 
separate  them,  is  the  most  ancient,  the  most  important,  and  the  ^▼i'^®- 
most  interesting  of  the  domestic  relations.     Though  correctly 
designated  a  civil  contract,  it  differs  in  sundry  points  from  all 
other  civil  contracts ;  and  chiefly  in  this,  that  it  is  indissoluble 
at  the  will  of  the  parties.     For  which  reason,  and  because  of 
certain  mysterious  expressions  of  high  import  respecting  it  in 
the  sacred  writings,  it  is  also  deemed  a  divine  contract ;  having 
been  so  constituted  by  the  circumstances  of  its  original  institu- 
tion in  the  case  of  our  first  parents,  and  by  the  fact  of  its 

H.  B 
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throughoat 
the  continent 
by  the  mere 
oonsent  of 
parties. 


Legitimatioa 

tubieqwnU 

fnatrimonio. 


subsequent  elevation  into  the  character  of  a  symbol,  or  type, 
emblematical  of  the  union  of  Christ  with  his  Church.  Hence,  by 
Eoman  Catholics,  marriage  is  considered  a  sacrament ;  and  even 
by  many  denominations  of  Protestants  it  is  regarded  as  in  some 
degree  partaking  of  the  sacramental  nature,  although  they  do 
not  admit  it  to  be  actually  a  sacrament.  And  this  it  is  which 
renders  matrimony  a  holy  estate,  religious  in  its  chief  essential 
attributes,  though  temporal  and  arbitrary  in  its  multiform 
methods  of  external  celebration. 

By  the  earlier  ecclesiastical  law,  down  to  the  middle  of  the 
16th  century,  marriage  throughout  the  continent  of  Europe  was 
looked  upon  as  a  consensual  contract  (a),  capable  of  being  com- 
pleted by  the  parties  without  any  interposition  of  spiritual 
authority.  This  appears  from  the  Decretals,  from  Sanctius 
Be  matrmoniiSy  and  more  especially  from  De  Burgh,  who,  (in  a 
Treatise  composed  at  the  end  of  the  14th  century,)  expressly 
aflSrms  that  the  priest's  co-operation  is  unnecessary,  as  not  being 
of  the  essence  of  the  matrimonial  sacrament,  but  merely  recom- 
mended by  the  Church  for  the  sake  of  greater  decency  and 
order.  So  that  according  to  these  venerable  testimonies  the 
sacrament  of  marriage  might  be  mutually  administered  by  the 
contracting  parties  to  each  other,  without  the  aid  of  the  sacer- 
dotal office,  or  even  the  presence  of  any  one  clothed  in  holy 
orders. 

And  here  may  shortly  be  mentioned  a  benevolent  fiction  of 
the  Eoman  law,  whereby  children  bom  bastards  were  held 
legitimate  on  the  subsequent  marriage  of  their  parents — a  rule 
which  was  adopted  by  the  Canonists,  and  followed  by  every 
Christian  nation,  whether  Popish  or  Protestant,  England  alone 
excepted.  And  yet  there  were  not  wanting  strenuous  efforts  to 
import  this  doctrine  hither.  But  it  met  with  a  memorable  and 
final  repulse  from  the  Barons,  assembled  in  Parliament  at 


(a)  That  is  to  say,  a  contract 
completed  by  a  mere  interchange  of 
consent — ^by  the  cor^tmdio  animo^ 
rum ;  so  that  although  the  parties, 
after  consent  given,  should,  by 
death,  disagreement,  or  other  cause 


whatever,  happen  not  to  consum- 
mate the  marriage  conjundiont 
corporumy  they  were,  neverthelesB> 
entitled  to  all  the  rights,  and  sub- 
ject to  all  the  liabilities  of  the  mar- 
riage state. 
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Merlon,  who,  in  answer  to  a  proposition  for  its  introductiony 
emphatically  declared  nolumm  leges  Anglim  mutari  (b). 

Thus,  then,  stood  the  general  law  of  marriage,  when,  about  Trent  decree 
three  centuries  ago,  the  famous  Council  of  Trent,  assembled  by  eodesUstioel 
the  Pope,  made  a  decree,  which,  after  admitting  that  clandestine  ^®»>'**'^' 
marriages  had  preyiously  been  valid,  proceeded  to  declare  that, 
for  the  future,  no  marriage  should  be  effectual  unless  celebrated 
duly  in  facie  eccleme  (c).    And  this  continues  still  to  be  the 
ecclesiastical  law  of  Eoman  Catholic  communities  (d). 

Upon  the  celebrated  case  of  the  Irish  or  Presbyterian  mar*  Andent  inar- 
riages  (^),  the  great  question  of  debate  in  the  House  of  Lords  En^and! 
was,  whether  the  ancient  matrimonial  law  of  England  was  the 
same  as  that  which  had  obtained  in  the  rest  of  Europe  anterior 
to  the  decree  of  the  Council   of   Trent.    That  decree,  be  it  Trent  decree 
observed,  had  authority  only  in  those  countries  which  acknow-  in  England ; 
ledged  the  Papal  supremacy.     It  had  no  reception  in  England, 
being  dated  nearly  thirty  years  subsequent  to  the  breach  between 
Henry  YIH.  and  the  Pope.    The  matrimonial  law  of  England, 
therefore,  continued    on    its    former    footing.    By  that   law 

(6)  It  was  supposed  that  although  eldest  son  bom  in  lawful  wedlock, 
the  doctrine  of  Legitimation  per  See  Lord  Brougham's  Judgment 
tuhsequens  Mairimonium  was  not  at  p.  955.  See  also  Be  GoodmarCs 
received  in  England,  yet  if  a  person,  Trusts^  17  Ch.  D.  266. 
bom  a  bastard  in  a  country  where  (c)  **  The  law  of  the  Council  of 
the  doctrine  obtained,  was  legiti-  Trent  is,  that  a  marriage,  to  be 
mated  by  the  subsequent  marriage  valid,  must  be  in  the  presence  of 
of  his  parents,  such  person  might  the  parish  priest  and  two  wit- 
inherit  land  in  England  on  the  nesses.'' — Evidence  of  Dr.  Wiseman 
principle  that  if  one  be  legitimate  in  the  Suseex  Peerage  Ca$e,  11  da. 
where  he  is  bom,  he  should  be  taken  &  Fin.  764. 

to  be  legitimate  all  the  world  over.  {d)  But  supposing  a  marriage 
But  in  Birtwhistle  v.  Vardill,  7  of  two  Protestants,  celebrated  in  a 
Ola.  &  Fin.  895,  it  was  decided  by  Boman  Catholic  country,  according 
the  House  of  Lords  that  a  Scotch-  to  their  own  ritual,  it  would  be  con- 
man,  under  such  circumstances,  al-  sidered  valid,  although  not  in  ac- 
though  legitimate  for  all  other  pur-  cordance  with  the  lex  led. — Evidence 
poses,  was  yet  incapable  of  taking  of  Dr.  Wiseman  in  the  Sussex  Peer^ 
land  in  England  by  descent;  the  age  Case,  11  Cla.  &  Fin.  764. 
rule  of  the  common  law,  as  de-  (c)  The  Queen  v.  Millis,  10  Cla« 
dared  by  the  Statute  of  Merton,  &  Fin.  534 ;  Catherwood  v.  CasJon, 
being  that  the  heir  at  law  is,  not  a  13  Mee.  &  Wei.  261. 
man's  eldest  lawful  son,  but  his 
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where,  how- 
ever, mar- 
riages by 
mere  consent 
were  only 
effectual  for 
certain  pur- 
poses. 


What  were 
anciently  the 
effects  of  pri- 
vate mar- 
riages in 
England. 


olandestine  marriages  were  allowed.  But  they  were  not  attended 
with,  the  same  effects  as  marriages  solemnized  in  facie  ecclesue. 
And  herein  lies  the  peculiarity  of  the  old  English  law,  when 
"viewed  in  contradistinction  to  the  ancient  continental  law.  By  the 
continental  law,  prior  to  the  Council  of  Trent,  a  private  mar- 
riage was  as  good  as  a  public  one.  By  the  law  of  England, 
until  altered  by  the  statutes  to  which  we  are  about  to  advert,  a 
private  marriage,  that  is  to  say,  a  marriage  not  solemnized  in 
fade  ecclesicB^  was  good  only  for  certain  purposes  (/).  Thus,  a 
private  or  clandestine  marriage,  or,  as  it  was  sometimes  called, 
a  verbal  contract  (which  might  either  be  by  words  of  present 
consent,  or  by  words  of  promise,  followed  by  cohabitation,)  was, 
in  the  first  place,  not  sufficient  to  give  the  woman  the  right  of 
a  widow  in  respect  to  dower ;  nor,  secondly,  to  give  the  man  the 
right  of  a  husband  in  respect  of  the  woman's  property ;  nor, 
thirdly,  to  render  the  issue  begotten  legitimate  :  nor,  fourthly, 
to  impose  upon  the  woman  the  disabilities  of  coverture ;  nor, 
fifthly  and  lastly,  to  make  the  marriage  of  either  of  the  parties 
(living  the  other)  with  a  third  person  void  (g) ;  all  these  con- 
sequences being  confined  exclusively  to  marriages  solemnized  in 
facie  ecclesicB, 

Nevertheless,  the  effects  of  clandestine  marriages  were  very 
remarkable,  though  falling  greatly  short  of  those  which  att^tched 
upon  regular  matrimony.  Eor  it  is  now  agreed,  and  has  indeed 
been  decided  by  the  House  of  Lords,  that  at  common  law, 
a  contract  entered  into  between  man  and  woman  by  words  of 
present  consent  was  indissoluble.  The  parties  could  not  release 
each  other  from  the  obligation.  Either  party,  too,  might  by 
a  suit  in  the  spiritual  court  compel  the  other  to  solemnize  the 
marriage  in  fade  ecclesice.  It  was  so  much  a  marriage,  that 
if  they  cohabited  together  before  solemnization,  they  could  not 
be  proceeded  against  for  fornication,  but  merely  for  a  contempt. 
If  either  of  them  cohabited  with  another  person,  the  parties 
might  be  proceeded  against  for  adultery.  The  contract,  more- 
over, was  considered  to  be  of  the  very  essence  of  matrimony, 
and  was,  therefore,  and  by  reason  of  its  indissoluble  nature, 

(/)  Bla.  Oom.  Book  i.  c.  15,  .  {g)  It  did  make  it  voidable.  See 
p.  439.  the  next  paragraph  in  the  text. 
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styled  in  the  eoolesiastioal  law  verum  matrimonium  and  sometimes 
ipsum  matrimonium.  Another,  and  a  most  important  effect  of 
such  a  contract  was,  that  if  either  of  the  parties  afterwards 
married  with  another  person,  solemnizing  such  marriage  in 
facie  eeeksta,  the  same  might  be  set  aside  even  after  cohabitation 
and  after  the  birth  of  children  (h) :  and  the  parties  might  be 
compelled  to  solemnize  the  first  marriage  in  facie  ecclesiee. 

So  a  contract  of  marriage  per  verba  de  futurOy  followed  by 
cohabitation,  produced  precisely  the  same  consequences  as  a 
contract  j?er  verba  de  prmsenti.  For  where  a  copula  ensued  upon 
the  promise,  the  present  consent  essential  to  matrimony  was 
supposed  to  be  at  that  moment  exchanged  between  the  parties ; 
a  legal  presumption  which,  though  but  slightly  founded  in 
nature  or  reality,  was  held  to  be  abundantly  recommended  by 
its  equity  and  the  just  check  which  it  imposed  upon  perfidy. 

The  ancient  law  of  England,  therefore,  with  respect  to  the  Anoient  law 
constitution  of  marriage,  was  very  peculiar,  and  no  more  to  be  to  the^n- 
understood  by  reference  to  the  continental  system,  or  even  to  J^^i^^ery 
the  practice  of  the  sister  country  of  Scotland,  than  the  law  of  P^o^iliar- 
real  property  or  any  other  branch  of  our  jurisprudence.    And 
this,  it  is  submitted,  was  the  great  point  established  in  the  case 
of  the  Irish  marriages  above  referred  to  ;  which,  though  carried 
in  the  House  of  Lords  with  infinite  difficulty,  and  in  spite  of 
many  strong  and,  as  some  may  think,  insuperable  arguments 
opposed  to  it,  must  henceforth  be  regarded  as  settled  and  con- 
cluded in  all  legal  reasoning  on  the  subject ;  the  short  general 
proposition  derivable  from  the  adjudication  being,  that  by  the 
ancient  law  of  England  a  marriage  by  private  contract  was  good 
only  for  certain  purposes,  and  those  not  the  most  important 
ones ;  no  marriage  being  absolutely  perfect  until  celebrated  in  Priest  always 
facie  eccUsicB  by  the  intervention  of  a  person  in  holy  orders  {%) ;  SpSfe^ 
that  is  to  say,  orders  conferred  by  episcopal  authority  {k).  marriages. 

(A)  It  was  not  however  absolutely  minister  is  not  essential.    See  Mac- 

void.    A  proceeding  to  set  it  aside  lean  v.  Criitall,    Perry's  Oriental 

was  necessary.  Cases,  75. 

(t)  In  India,  where  the  common         (^•)  The  theory  of  Sir  Wm.  Scott's 

law  of  England  as  to  marriage  has  celebrated  judgment  in  Dalrymple 

been  introduced,  the  presence  of  a  v.  DalrywpUy  2  Hagg.  Oons.  £ep. 


INTBODUGTOBY  BEMABKS. 


EvilBof 

olandestme 

maniagpes. 


Bemfidy 
thereof  by 
Lord  Hard- 
wicke*8  Mar- 
riage Act,  26 
Geo.  2,  o.  83. 


Towards  the  middle  of  the  last  century,  the  ^^evil  of  dandestine 
marriages  "  was  felt  to  be  ^'  one  of  the  growing  evils  of  the  times, 
produotive  of  many  calamities  in  families,  and  of  great  mischief 
and  disorder  in  the  community"  (/).  Hence,  in  the  year  1753, 
a  statute  (m)  was  passed  at  the  instigation  of  Lord  Chancellor 
Hardwioke,  intituled  "An  Act  for  the  better  preventing  of 
Clandestine  Marriages ; "  which  Act  is  considered  by  Blackstone 
to  be  "  an  innovation  upon  our  ancient  laws  and  constitu- 
tion" («),  a  sentence  which  there  is  but  little  doubt  it  deserves. 
For,  adverting  to  "the  great  mischiefs  and  inconveniences" 


H,  does  not,  it  must  be  owned,  cor- 
respond throughout  with  the  views 
above  suggested.  But  it  is  to  be 
remembered  that  the  Irish  Marriage 
case  {Queen  v.  Millis,  10  Cla.  & 
Fin.  534)  tmderwent  the  most  ex- 
tensive and  elaborate  examination ; 
and  the  decision  is  by  the  last  re- 
sort assisted  by  the  learned  judges ; 
so  that  it  is  vain  and  idle  to  talk 
of  a  comparison  of  opinions.  See 
also  Catheru'ood  t.  Caslon,  13  Mee. 
&  "Wei.  261,  decided  by  the' Court 
of  Exchequer,  following  the  House 
of  Lords.  Sir  Wm.  Scott,  too,  will 
be  found,  on  a  reperusal,  to  betray 
symptoms  of  hesitation  and  uncer- 
tainty when  dealing  with  the  ancient 
common  law  of  marriage  in  this 
country. 

(?)  Per  Lord  Hardwicke,  Mid- 
dleton  V.  Croft,  2  Atk.  650. 

(m)  26  Geo.  2,  c.  33.  It  is  said, 
that  at  the  time  when  this  Act  was 
introduced,  the  attention  of  the 
legislature  had  been  particularly 
drawn  to  the  subject,  by  a  case 
which  came  before  the  House  of 
Lords  in  its  judicial  capacity.  The 
case  seems  to  have  been  that  of 
Campbell  v.  Cochrane^  an  appeal 
from  Scotland,  noticed  in  the  opi- 
nions given  in  Dalrymple  v.  Dal- 
rymple,  2  Hagg.  129.     That  case 


was  decided  by  the  House  of  Lords 
on  the  31st  of  January,  1753,  and 
on  the  same  day  it  was  ordered  that 
the  judges  should  prepare  a  bill  for 
the  better  preventing  clandestine 
marriages. — Lord^^  Journals,  vol. 
28,  p.  14.  But,  although  the  ex- 
ample which  this  case  furnished  of 
the  effects  of  the  Scotch  law  of 
marriage  was  probably  the  imme- 
diate occasion  of  the  measure,  it 
was  confined  to  England.  Some 
alteration  in  the  law  of  Scotland  was 
however  contemplated  at  the  time. 
After  the  biU  had  been  committed, 
it  was  ordered  that  the  Lords  of 
Session  in  Scotland  should  prepare 
a  bill  for  the  more  effectually  pre- 
venting clandestine  maftiages  in 
that  part  of  the  kingdom. — Lords^ 
Journals,  vol.  28,  p.  98.  By  19  &  20 
Vict.  c.  96  (for  amending  the  law  of 
marriage  in  Scotland),  "  no  irregu- 
lar marriage  contracted  in  Scotland 
by  declaration,  acknowledgment  or 
ceremony  shall  be  valid,  unless  one 
of  the  parties  had  at  the  date  thereof 
his  or  her  usual  place  of  residence 
there,  or  had  lived  in  Scotland  for 
twenty-one  days  next  preceding 
such  marriage,  any  law,  custom  or 
usage  to  the  contrary  notwithstand- 
ing." 
(n)  1  Com.  0.  15,  p.  438. 
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whioh  have  arisen  from  verbal  oontraots,  the  statute  enacted 
that  **  in  no  case  whatever  should  any  suit  or  prooeeding  be  had 
in  any  eoolesiastical  court,  to  compel  a  celebration  of  any 
marriage  in  facie  eccksicB  by  reason  of  any  contract  of  matrimony 
whatsoever,  whether  j!?0r  verba  de  prcBsenti  or  per  verba  de  future" 
From  this  date,  therefore,  verbal  contracts  were  no  longer,  as 
before,  indissoluble.  Solemnization  could  not  be  enforced ;  and 
a  subsequent  marriage  solemnized  in  fade  ecolesice  could  not  be 
ayoided ;  but,  on  the  contrary,  would  be  valid  and  binding  from 
the  time  of  its  celebration,  and  would  be  accompanied  by  all 
the  civil  consequences  of  a  regular  and  perfect  marriage. 

The  statute  rendered  it  indispensable  that  all  marriages  should  Reamritee 
be  celebrated  in  some  parish  church  or  public  chapel.  Liberty,  Hazdwioke's 
however,  was  given  to  evade  this  obligation,  by  obtaining  a  °  ' 
special  licence  from  the  Archbishop  of  Canterbury ;  a  dispensa* 
tion  too  expensive  to  be  frequently  resorted  to.  The  marriage 
must  also  have  been  preceded  by  publication  of  banns;  but 
these  might  be  got  rid  of  by  licence  from  the  spiritual  Judge. 
The  statute  further  enacted  that  aU  marriages  should  be 
solemnized  in  the  presence  of  two  or  more  witnesses,  besides 
the  officiating  minister ;  and  an  entry  of  the  proceeding  was  to 
be  made  in  a  register  appointed  for  the  purpose,  to  be  signed  by 
the  parties,  the  minister,  and  the  witnesses.  Many  other 
formalities  were  prescribed  by  the  Act;  which,  moreover,  pro- 
vided that,  where  either  of  the  parties  (not  being  a  widow  or 
widower)  was  under  twenty-one,  all  marriages  celebrated  by 
licence  without  consent  of  guardians  should  be  absolutely 
void  (o). 

(o)  "  Lord  Hardwicke's  Marriage  been  inveigled  into  mercenary  and 

Act,  with  considerable  modifications  disgraceful  matches;  and  persons 

and  improvements,  remains  in  force,  Hying  together  as  husband  and  wife 

and  regulates  in  England  the  most  for  many  years,  and  become  the 

important  of   all    contracts   upon  parents  of   a  numerous  offspring, 

which  civil  society  itself  depends." —  were  pronounced  to  be  in  a  state  of 

Lord  CampbdVB  Lives  of  the  CJian-  concubinage;  their  children  being 

ceUors,  vol.  5,  p.  124.    The  noble  bastardized  because  the  father  had 

biographer  states,  that  before  the  formerly  entangled  himself  in  some 

Act,  '*  young  heirs  and  heiresses,  promise  which  amounted  to  a  pre- 

scarcely  grown  out  of  infancy,  had  contract,  and  rendered  his  subse- 


INTRODUCTORY  REMARKS. 


Its  operation 
in  England 
aimilar  to  that 
of  the  Trent 
decree  on  the 
continent. 

Bnt  it  often 
worked  injns- 
tioe.     Hence 
the  4  Gfeo.  4, 
0.76. 


The  effect  of  Lord  Hardwioke's  statute  was  to  do  away 
entirely  with  clandestine  marriages  in  England ;  and,  so  far,  its 
operation  here  was  very  much  the  same  as  that  of  the  Trent 
decree  upon  the  continent. 

The  provisions  of  this  enactment  (in  many  instances  pro- 
ductive of  great  hardship  and  injustice)  continued  to  be  law 
till  the  year  1823,  when,  by  the  4th  Geo.  4,  c.  76,  the  penalty 
of  nullity  was  confined  to  the  case  of  persons  wilfully  eoment- 
ing  (p)  to  the  performance  of  marriage,  before  publication  of 
banns,  or  before  obtaining  a  licence,  or  by  one  not  in  holy 
orders,  or  elsewhere  than  in  a  church  or  licensed  chapel.  The 
want  of  consent,  too,  by  guardians,  in  the  case  of  minors,  did 
not,  by  this  act  of  Geo.  4,  invalidate  the  marriage;  but  the 
minister  officiating  in  such  a  case  was  made  liable  to  banish- 
ment. And  the  23rd  section,  to  be  more  particularly  adverted 
to  hereafter  (y),  provided  that,  in  the  event  of  any  fraud  prac- 


quent  marriage  a  nullity.  In  the 
public  prisons,  particularly  in  the 
Fleet,  there  were  degraded  and  pro- 
fligate parsons  ready,  for  a  small 
fee,  to  marry  all  persons  at  aU 
hours  there ;  and  to  go,  when  sent 
for,  to  perform  the  ceremony  in 
taverns  or  in  brothels."  After  re- 
marking that  '*  the  Act  declared 
null  all  marriages  that  were  not 
celebrated  by  a  priest  in  orders," 
and  that ''  in  the  case  of  minors  the 
licence  should  be  void,  without  the 
consent  of  parents  or  guardians," 
his  lordship  proceeds  to  point  out  as 
its  prominent  defects  that  "  it  re- 
quired Eoman  Catholics,  Dissenters, 
and  others,  to  submit  to  it,  or  be  de- 
barred from  matrimony  altogether. 
Another  great  defect  was,  that  no 
provision  was  made  by  it  respecting 
the  marriage  out  of  England  of  per- 
sons domiciled  in  England,  so  as  to 
prevent  the  easy  evasion  of  it  by  a 
trip  to  Gretna  Green.  The  measure 
was  likewise  highly  objectionable  in 


making  no  provision  for  the  mar- 
riage of  illegitimate  children,  who 
had  no  parents  recognized  by  law, 
and  could  only  have  guardians  by 
an  application  to  the  Court  of  Chan- 
cery; and  in  declaring  marriages, 
which  were  irregular  by  reason  of 
imintentional  mistakes  in  banns  or 
licences,  absolutely  void,  although 
the  parties  might  have  lived  long 
together  as  man  and  wife,  with  a 
numerous  issue  considered  legiti- 
mate, until  the  discovery  of  the  ir- 
regularity." 

(;>)  The  marriage  will  not  be  held 
to  be  null  and  void  imless  both 
parties  '*  knowingly  and  wilfully" 
concurred  in  the  undue  publication 
of  the  banns :  Qompertz  v.  Kensit, 
L,  E.,  13  Eq.  369;  Templeton  v. 
Ti/ree,  L.  E. ,  2  P.  &  M.  420 ;  or  were 
aware  at  the  time  of  the  ceremony 
of  the  absence  of  banns  and  licence : 
Greaves  v.  Greaves,  L.  E.,  2  P.  &  M. 
423. 

{q)  See^HW*,  p.  13. 
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tined  to  procure  the  oontraot,  the  party  guilty  thereof  should 
forfeit  all  property  aooruing  from  the  mairiage  (r). 

The  statute  of  Greo.  4  was  certainly  an  improvement  upon 
that  of  G-eo.  2 ;  but  it  was  far  from  meeting  with  universal 
approbation ;  for,  besides  many  other  objections,  it  left  the  power 
of  marrying  as  it  stood  before,  exclusively  in  the  hands  of  the 
Church ;  a  restriction  which  gave  ofEence  to  almost  every  deno- 
mination of  Dissenters.  The  consequence  was,  that  in  the 
year  1836  the  mairiage  law  of  this  country  imderwent  a  still 
farther  change;  the  6  &  7  "Will.  4,  o.  85,  commonly  called 
Lord  John  Eussell's  Act,  with  the  acts  subsequently  passed  for 
its  amendment  (7  Will.  4,  c.  22 ;  3  &  4  Vict.  c.  72 ;  19  &  20  Pi^sentlaw, 
Viot.  c.  119;  and  23  Vict.  c.  18),  placed  it  on  its  present  footing  \^iu.  4,  o.  85, 
and  enabled  parties  desirous  of  entering  into  wedlock  to  com-  ^^^Lir 
plete  their  contract  without  any  appeal  to  spiritual  authority.  ^^' 
Such  persons,  therefore,  as  object  to  many  in  fade  eccksicB  may 
now  repair  to  the  registrar ;  and,  upon  giving  the  notices  («) 
and  procuring  the  certificates  as  prescribed  by  the  statutes,  may 
be  married,  either  before  that  officer  by  a  verbal  declaration ; 
or,  in  the  registered  places  appointed  for  the  purpose,  may 
solemnize  their  marriage  according  to  any  form  or  ceremony 
they  please  (t) ;  taking  care,  however,  whichever  mode  they 
resort  to,  that  two  witnesses  be  present,  and  that  the  proceeding 
be  completed  with  open  doors  between  eight  and  twelve  in  the 
forenoon  (u) ;  so  as  to  afford,  apparently,  some  security  for 
order  and  publicity.  Marriages  thus  completed  are,  in  aU 
respects,  as  binding  and  as  effectual  as  if  they  were  celebrated 

(r)  But  see  3  Geo.  4,  c.  76,  and  to  the  formalities  provided  by  6  &  7 

4  (Jeo.  4,  c.  17,  and  Parliamentary  Will.  4,  o.  86 :  Holmes  v.  Simmons, 

Debates  of  1822  and  1823.    In  the  L.  B.,  1  P.  &  M.  623.    There  is  no 

above  sketch  the  complicated  pro-  analogy  between   a   marriage  by 

visions  of  these  Acts  are  not  set  out,  banns,  and  a  marriage  by  notice  be- 

because  they  were  soon  afterwards  fore  the  registrar.    Ibid, 

superseded,  or  nearly  superseded,  (t)  As  to  marriages  according  to 

by  the  4  Geo.  4,  c.  76.    See  2  Roper  the  usages  of  the  Quakers  or  Jews, 

on  Husband  and  Wife,  482;  andsee,  see  19  &  20  Yict.  c.  119,  s.  21. 

also,   The  King  v.  Inhabitants  of  (u)  These  are  the  hours  prescribed 

Birmingham,  8  Bam.  &  Cress.  29,  by  the  62nd  canon,  and  hence  are 

35,  and  6  Bac.  Abr.  288.  commonly    called    the    canonical 

{s)  The  '*  due  notice  "  required  hours.    See  4  Geo.  4,  c.  76,  s.  21. 
by  these  Acts  is  a  notice  confozming 
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Whoniay 
many.    The 
parties  must 
nave  attained 
the  age  of  14 
in  the  male 
and  12  in  the 
female,  and 
there  must  be 
the  requisite 
consents. 


Other  requi- 
sites. 


saoerdotally.  Nay,  they  are  as  sacred  and  religious.  For  a 
perfect  marriage,  in  whatever  form  contracted,  must  always  be 
the  same  in  its  nature  and  its  consequences.  It  is  divine  by 
divine  appointment.  It  can  never,  therefore,  exist  as  a  merely 
civil  contract.  Its  solemn  character  and  its  mystic  attributes, 
are  entirely  independent  of  ecclesiastical  observances.  But 
while  we  say  this  much  on  the  one  hand,  it  must  be  owned,  on 
the  other,  that  unreflecting  and  ignorant  persons  will  be  apt  to 
regard  with  levity  an  engagement  entered  into  in  a  manner  so 
little  calculated  to  awaken  seriousness.  It  is  in  this  point  of 
view  that  the  ritual,  the  ceremonies,  and  the  admonitions  of  the 
Church,  are  of  incalculable  value.  For  which  reason  it  is  a 
source  of  congratulation,  even  to  the  authors  of  the  latter  series 
of  statutes  themselves,  that,  except  for  purposes  of  registration, 
much  less  resort  has  been  had  to  their  machinery  than  might 
have  been  anticipated;  the  people  of  this  country  being,  in 
general,  satisfied  with  the  liberty  afforded  by  the  Act,  although 
most  of  them  recoil  from  its  exercise. 

The  law  which  regulates  the  constitution  of  the  Marriage 
Contract  being  now  stated,  let  us  see  who  are  capable  of  enter- 
ing into  this  relation  (x).  And  first,  we  may  observe  that  no 
persons  are  competent  to  bind  themselves  in  matrimony  until 
they  have  attained  the  age  of  consent,  which,  by  the  common 
law  (following  the  Eoman),  is  fixed  at  fourteen  in  males  and 
twelve  in  females ;  not,  as  some  writers  aflSirm,  because  the  par- 
ties are  then  supposed  to  have  sufficient  discretion  to  appreciate 
the  consequences  of  so  critical  and  responsible  an  engagement ; 
but  because  in  general  they  have  by  that  time  arrived  at 
physical  maturity,  and  the  worst  social  evils  would  ensue  from 
holding  them  incapable  of  marrying.  Not  only  must  the  par- 
ties be  of  the  proper  age,  but  they  must  secure  the  requisite 
consents;  the  late  Act  having  in  that  respect  made  no  change  (y). 


JDistinctioii 
between 
banns  and 
Uoencea. 


(x)  A  man  **  civUiter  mortuus**  is 
not  incapable  of  marriage  according 
to  the  law  of  England.  Kynnaird 
V.  Le»lit,  35  L.  J.,  C.  P.  226,  233. 

(y)6&7WiU.  4,0.85,8.10.  See 
also  Form  of  Licence,  Schedule  C. 
After  due  publication  of  banns  no 
evidence  of  the  consent  of  the  guar- 


dians is  necessary.  But  the  banns 
must  be  correct;  otherwise  the  mar- 
riage will  be  void.  There  are  many 
hard  resolutions  to  this  effect, 
founded  upon  reasoning  more  spe- 
cious than  just.  Sir  William  Scott 
said,  that  banns  should  be  in  the 
true  name  of  the  parties ;  '^  other- 
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They  must  have  competent  mental  understanding,  and  compe- 
tent corporal  capacity.  So  likewise,  we  may  remark,  that  neither 
of  the  parties  can  enter  into  the  contract  if  married  at  the  time 
to  another  individual;  in  which  case,  besides  the  penalties  of 
Hgamy  (a),  it  is  evident  that,  if  the  first  marriage  be  legally 
good,  the  second  must,  of  necessity,  be  legally  bad.  And  here, 
it  may  be  added  that,  by  Lord  Lyndhurst's  Act  (a),  marriages 
between  persons  within  the  prohibited  degrees  of  consan- 
guinity and  affinity  are  now  ipso  facto  void,  and  not  merely 
voidable  (J). 


OF  FORFEITTJEES  UNDER  4  GEO.  4,  c.  76,  AND 
6  &  7  WILL.  4,  c.  85. 


LOB 
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1.  This  work  limited  to  t?ie  effects 

of  the  Marriage  Contract 

2.  In  certain  cases  those  effects 

do  not  arise 

3.  Provisions  of  4  Geo,  4,  c.  76, 

».  16  . 

4.  Consent  of  Guardians    . 


As  preliminary  to  the  investigation  upon  which  we  are  about  This  work 
to  enter,  it  is  proper  to  intimate  here,  that  the  validity  or  in-  ^ff oftS^ 
validity  of  the  Marriage  Contract  will  not  be  discussed  in  the  mw™^ 
following  pages ;  the  objects  of  which  are  mainly  directed  to  a 
practical  inquiry  into  the  effects  of  the  contract  and  its,  inci- 


wise  no  one  would  be  put  on  their 
guard  by  the  publication."  The 
same  stiictneBs  is  not  required  in  a 
marriage  Licence;  for  which  Sir 
William  Scott  assigns  this  reason : 
that  '*  it  is  granted  by  the  ordinary 
on  the  evidence  which  he  is  con- 
tented to  receive ;  namely,  the  oath 
of  the  party,  as  required  by  the 
canons  of  the  Church."  See  Rex  v. 
Inhabitants  of  Tibshelf  1  Bam.  & 


Ad.  190;  Lane  Y,  Goodwin,  3  Gale 
&  Davison,  610;  B,  v.  Wroxton,  4 
B.  &  Ad.  640. 

(a)  24  &  25  Vict.  c.  100,  s.  67. 

(a)  5  &  6  Will.  4,  c.  64. 

{b)  As  to  the  illegality  of  mar- 
riage with  a  deceased  wife's  sister, 
see  Brook  v.  Brook,  27  L.  J.,  Oh. 
401 ;  Fenton  v.  Livingstone,  7  W.  B. 
(H.  L.)  671 ;  Beg.  v.  Chadwick,  17 
L.  J.,  M.  0.  33. 
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In  certain 
oases  those 
effeots  do  not 
arise. 


Provifiions  of 
the  4  Geo.  4, 
0.  76,  s.  16. 

Consent  of 
gnardians 
required  to 
marriages  of 
infants. 


dents  asBuming  such  contract  to  be  valid.  But  in  certain  cases 
those  eflEects  are  prevented  from  arising ;  and  it  is  proper  to 
state  such  cases  at  the  outset. 

We  have  seen  that  the  mamage  of  persons  under  age  may 
have  unquestionable  validity,  although  entered  into  without  the 
consent  of  guardians.  Such  marriages,  however,  though  not 
void,  are  nevertheless  forbidden  by  the  law ;  and  it  sometimes 
happens  that  parties  eager  to  effect  matrimony  commit  a  fraud 
in  order  to  get  rid  of  the  effects  of  this  legal  interdiction. 
What,  then,  are  the  consents  required  P  The  16th  section  of 
the  4  Geo.  4,  c.  76,  enacts  : — 

That  the  father  of  any  person  under  twenty-one  (not  being  a  widower 
or  widow) ;  or  if  the  father  shall  be  dead,  the  guardian  or  guardians  of 
the  person  of  the  party  so  under  age,  or  one  of  them ;  and  in  case  there 
shall  be  no  such  guardian  or  guardians,  then  the  mother  of  such  party,  if 
unmarried ;  and  if  there  shall  be  no  mother  unmarried,  then  the  guardian 
or  guardians  of  the  person  appointed  by  the  Court  of  Chancery,  if  any,  or 
one  of  them,  shall  have  authority  to  give  consent  to  the  marriage  of  such 
party;  and  such  consent  is  hereby  required  for  the  marriage  of  such 
person  so  under  age,  unless  there  shall  he  no  person  authorized  to  give  such 
consent. 


Where  guar- 
dians are  non 
compos,  &o. 


By  the  17th  section  it  is  enacted : — 

That  in  case  the  father  or  fathers  of  the  parties  to  be  married,  or  of  one 
of  them,  shall  be  non  compos  mentis,  or  the  guardian  or  guardians, 
mother  or  mothers,  or  any  of  them  whose  consent  is  made  necessary  to 
the  marriage,  shall  be  non  compos  mentis,  or  beyond  the  seas,  or  shall 
unreasonably  or  from  undue  motive  withhold  consent,  an  application  may 
be  made  to  the  Court  of  Chancery  by  petition  in  a  summary  way ;  and  if 
the  proposed  marriage  shall  appear  proper,  a  judicial  declaration  to  that 
efPect  may  be  made,  which  shall  be  as  effectual  as  if  a  consent  had  been 
duly  had  from  guardians. 

It  has  been  decided  that  this  clause  does  not  apply  to  the  case 
of  a  father  who  is  beyond  the  seas,  or  unreasonably  withholds 
his  consent,  but  only  to  a  case  in  which  he  is  non  compos 
mentis  {a).  In  Cook  v.  Fri/er  (6),  on  the  proposed  marriage  of 
an  infant  daughter  of  one  who  was  non  compos  mentiSy  a 
petition  was  presented  to  the  Lord  Chancellor,  under  this 
section,  for  his  consent,  in  order  to  obtain  a  licence.    The 


(a)  Exp,  L  a,  3  Myl.  &  Or.  471. 


{b)  1  Hare,  498. 
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petition  was  referred  to  the  Master,  and  the  intended  husband 
by  affidavit  stated,  that  he  had  agreed  to  make  a  certain  settle- 
ment. The  Master  reported  in  favour  of  the  marriage ;  and 
the  report  was  confirmed.  The  parties  did  not  avail  themselves 
of  the  consent  of  the  Lord  Chancellor ;  but  shortly  afterwards 
married  under  the  6  &  7  Will.  4,  c.  85,  without  licence.  The 
settlement  mentioned  in  the  affidavit  was  not  made ;  the  parties 
having  entered  into  articles  for  a  different  settlement.  It  was 
held  by  Vioe-Chancellor  Wigram,  that  the  proposal  laid  before 
the  Master  amounted  to  a  contract  which,  in  the  absence  of  any 
settiement  properly  substituted  for  it,  the  Court  would  enforce. 

The  first  inquiry,  therefore,  in  every  case  must  be  whether 
the  parties  when  they  intermarried  were  of  lawful  age,  and,  if 
not  of  lawful  age,  whether  the  requisite  consents  were  obtained ; 
because,  although  the  want  of  such  consent  will  not  invalidate 
the  marriage,  it  will  produce  a  consequence  which  some  may 
think  a  greater  calamity;  for  by  the  23rd  section  of  the 
4  Gtwj.  4,  c.  76,  it  is  enacted : — 

That,  if  any  marriage  by  licence  shall  be  procured  by  a  party  to  such  Forf eitruee  by 
marriage  to  be  solemnized  between  persons  one  or  both  of  whom  shall  be  J??*  j^    j. 
under  age  (not  being  a  widower  or  widow),  by  means  of  such  party  falsely  marriageB 
swearing ;  or  if  any  marriage  by  banns  shall  be  procured  by  a  party  without 
thereto  to  be  solemnized  between  persons  one  or  both  of  whom  shall  be  ^^^^^ 
under  age  (not  being  a  widow  or  widower),  such  party  knowing  that  such 
person  under  age  had  a  parent  or  guardian  then  living,  and  that  such 
marriage  was  had  without  the  consent  of  such  parent  or  guardian,  and 
knowing  that  banns  had  not  been  duly  published  according  to  the  pro- 
visions of  this  Act,  and  having  knowingly  caused  or  procured  the  undue 
publication  of  banns  (c),  then,  and  in  every  such  case,  it  shall  be  lawful 
for  his  Majesty's  Attorney-General,  by  information  in  the  nature  of  an 
English  bill  in  the  Court  of  Chancery  ((2),  at  the  relation  of  a  parent  or 
guardian  of  the  minor,  to  sue  for  a  forfeiture  of  all  property  which  hath 
accrued  or  shall  accrue  to  the  party  so  offending  by  force  of  such  mar- 
riage :  and  such  Court  shall  have  power  to  declare  such  forfeiture,  and 
thereupon  to  direct  that  such  property  shall  be  secured  for  the  benefit  of 
the  innocent  party,  or  of  the  issue  of  the  marriage,  or  of  any  of  them,  in 
such  manner  as  the  Court  shall  think  fit.    And  if  both  the  parties  so 
contracting  marriage  shall  in  the  judgment  of  the  Court  be  guilty  of  such 

(c)  See  Gompertz  v.  Kensit,  L.  E.,  {d)  Now,  by  an  action  in  the  High 

13  Eq.  369;  TempleUm  v.  Tyree,  Court  of  Justice ;  Bules  of  Supreme 

L.  B.,  2  P.  &  M.  420;  Greavea  v.  Court,  1883,  Ord.  I.  r.  1. 
Oreav€$,  Und.  423. 
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offence,  it  shall  be  lawfqL  for  the  Court  to  settle  and  secure  such  property 
immediately,  for  the  benefit  of  the  issue  of  the  marriage,  subject  to  such 
provisions  for  the  offending  parties  as  the  Court  shall  think  reasonable, 
regard  being  had  to  the  benefit  of  the  issue  of  the  marriage  during  the 
lives  of  their  parents,  and  of  the  issue  of  the  parties  respectively  by  any 
future  marriage,  or  of  the  parties  themselves,  in  case  either  of  them  shall 
survive  the  other  (c). 

The  olauise,  of  which  only  an  abridgment  is  here  given, 
requires  that,  before  any  information  is  filed  in  pursuance  of  it, 
the  ease  be  made  out  to  the  satisfaction  of  the  Attorney  or 
Solioitor-Q-eneral,  upon  oath  (/).  It  has  been  decided  (^),  that 
where  a  husband  incurs  a  forfeiture  under  this  clause,  the  Court 
has  no  discretion  to  mitigate  the  penalty ;  but  is  bound  to  settle 
and  secure  all  property,  present  and  future,  of  the  wife,  for  the 
benefit  of  herself  and  the  issue  of  the  marriage. 
"^ttT  ^*  ^®  provisions  of  this  section  are  satisfied  by  a  settlement  for 

the  benefit  of  the  wife  and  the  issue  of  the  marriage  in  such 
terms  as  to  exclude  the  husband  from  aU  estate  or  interest  which 
he  might  otherwise  have  acquired  by  force  of  the  marriage ;  but 
there  is  no  necessity  to  exclude  him  from  the  general  power  of 
appointment  conferred  on  the  wife  in  the  event  of  there  being 
no  children  of  the  marriage  (A). 

The  proper  form  of  settlement,  as  determined  in  Attorney^ 
General  v.  Lucas^  is,  that  the  whole  of  the  wife's  property 
should  be  vested  in  trustees  upon  trust  for  her  during  her 
life  for  her  separate  use  without  power  of  anticipation;  and 
that  "if  there  be  no  children  the  wife  should  have  a  power 
of  appointing  the  whole  during  the  coverture  by  will,  and,  if 
she  survive  her  husband,  either  by  deed  or  will :  if  there  be 
children,  and  the  wife  dies  first,  then  the  whole  to  go  to  the 
children,  if  sons  at  twenty-one,  and,  if  daughters,  at  twenty-one 

(e)  As  to  the  extension  of  these  ments  and  deeds,  entered  into  or 

provisions     to    the   marriages   of  executed  upon  marriages,  in  rela- 

Quakers  and  Jews,  see  6  &  7  Will.  4,  tion  to  which  such  informations  as 

0. 85,  s.  43 ;  to  marriages  celebrated  aforesaid  shall  be  filed,''  are  made 

abroad,  12  &  13  Vict.  c.  68 ;  and  to  void. 

marriages  before  the  registrar,  19  &         (g)  AUorney-Oeneral  v.  MviUay, 

20  Yict.  0.  119,  8.  19.  4  Buss.  329. 

(/)  By  the  24th  section  of  the         (A)  Attorney ^Qeneral    v.    Xuccm, 

same  Act,  <*  all  agreements,  settle-  2  Ph.  763 ;  see  also  Attomey-OeM' 
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or  marriage :  but  if  she  survive  her  husband,  then  two-thirds  to 
the  ohildren  of  the  marriage,  and  one-third  to  be  subject  to  her 
appointment  by  deed  or  will." 

In  order  to  avoid  the  expense  of  a  settlement  the  fund  will  in  e^tlement  by 
proper  cases  be  settled  by  the  order  of  the  Court  (i).  Court. 

The  Attorney-General  should  be  represented  separately  from 
the  relators  {k).  Where  'the  husband  alone  incurs  a  forfeiture, 
the  Court  has  no  authority  to  order  any  settlement  of  the  wife's 
property  on  her  issue  by  any  subsequent  marriage  (/). 


ral  V.  ClanmU,  L.  B.,  12  Eq.  32; 
and  AUomty -General  y.  Beady  L. 
B.,  12  Eq.  38,  where  Bacon,  V.-C, 
zeluctantly  followed  the  decision  in 
Attorney- General  v.  Lucas,  It  will 
be  observed  that  according  to  the 
minutes  in  Attorney-General  v. 
Clements  (L.  B.,  12  Eq.  37)  the  hus- 
band was  excluded  from  the  general 
power  of  appointment;  but  the 
actual  judgment  contained  no  such 
exclusion.  See  the  Form  of  Order 
declaring  the  trusts  in  case  of  for- 
feiture in  Seton,  p.  768. 

(i)  Attorney-General  v.  Clements, 
L.  B.,  12  Eq.  32 ;  Attorney-General 
V.  Akers,  Seton,  768. 

{k)  Attorney- General  v.  Bead,  L. 
B,,  12  Eq.  38. 


{I)  Attorney-General  v.  Mullay, 
7  Beav.  351.  In  order  to  sustain  an 
information,  a  false  affidavit  that  a 
party  is  of  full  age  is  equivalent  to 
a  false  affidavit  that  the  necessary 
consent  to  a  minor's  marriage  has 
been  obtained.  And  it  is  not  neces- 
sary to  show  that  the  minor  was  en- 
titled at  the  time  of  the  marriage  to 
any  property,  either  in  possession, 
reversion,  remainder  or  expectancy. 
Attorney-General  v.  Seveme,  1  Coll. 
313.  A  husband  charged  with  pro- 
curing his  marriage  with  a  minor 
by  falsely  swearing  that  the  con- 
sent of  her  parent  had  been  given, 
cannot  be  compelled  to  discover  the 
facts  on  an  information.  Attorney- 
General  V.  Lucas,  2  Hare,  566. 
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Bespeotiye  In  treating  of  the  rights  of  parties  arising  from  the  fact  of 
hnflband  and  marriage,  it  may  be  observed  at  the  outset,  that  the  wife  did  not 
^^®'  under  the  old  law,  and  does  not  under  the  present  law,  take 

any  estate  or  interest  in  the  property  of  her  husband ;  while,  on 
the  other  hand,  the  husband  acquired  under  the  old  law,  rights 
and  interests,  absolute  or  qualified,  in  the  property  of  the  wife, 
which  it  is  now  proposed  to  explain,  in  the  first  place,  as  they 
existed  under  the  common  law,  and  secondly,  as  they  have  been 
modified  and  ultimately  abolished  by  recent  legislation.  The 
rights  and  interests  of  a  surviving  husband  or  wife  in  the  pro- 
perty of  the  deceased  spouse  will  fonn  the  subject  of  separate 
consideration. 


CHATTELS  PERSONAL  IN  POSSESSION.  17 

In  order  to  imderstand  the  doctrine  of  the  common  law  upon  Chap.  L 1. 1. 
this  subject,  it  is  necessary  to  bear  in  mind  that,  according  to  a  Old  prinoiple. 
legal  fiction  of  the  ancient  jurists,  the  husband  and  wife  became 
one  person  in  law,  or  rather  the  personality  of  the  wife  was 
merged  in  that  of  the  husband.  This  principle  was  carried  out 
to  its  logical  resijlt,  so  far  as  rights  of  property  were  concerned ; 
but  it  was  qualified,  if  not  abandoned,  when  it  was  necessary  to 
consider  the  acts  of  the  wife.  As  to  these,  the  wife  was  regarded 
as  distinct  from  her  husband,  but  so  entirely  under  his  power  and 
control  that  she  could  do  nothing  of  herself,  but  everything  by 
his  licence  and  authority. 

The  order  in  which  it  will  be  most  convenient  to  consider  this 
subject  will  be — (1)  Chattels  personal;  (2)  Chattels  real;  and 
(3)  Heal  estate ;  the  questions  arising  on  Choses  in  action  being 
reserved  for  consideration  in  a  subsequent  chapter. 

Under  both  the  old  and  the  present  law,  chattels  personal,  which  Chattel  per- 
before  the  marriage  belonged  to  the  husband,  continue  to  belong  hnaband. 
to  him  exclusively  after  the  marriage.    Chattels  personal  in  posses-  Chattels  per- 
sion,  on  the  other  hand,  belonging  to  the  wife  in  her  own  right  of  under  the  old 
whatever  kind  or  denomination,  which  she  was  beneficially  pos- 
sessed  of  at  the  date  of  the  contract,  or  which  came  to  her  during 
the  coverture,  and  specific  chattels  or  goods  in  the  hands  of  a 
third  person,  were  under  the  old  law  absolutely  bestowed  upon 
the  husband  by  virtue  of  the  marriage  {a) ;  so  that  he  could 
dispose  of  them  in  any  way  he  pleased,  whether  he  survived  her 
or  not.     The  right  of  property  in  them  was,  by  the  marriage, 
established  in  the  husband  exclusively,  so  that,  even  if  he  died  in 
the  lifetime  of  his  wife  without  recovering  the  specific  chattels  or 
goods,  they  would  belong  to  his  representatives,  and  not  to  the 
wife  by  right  of  survivorship. 

The  phrase  "  chattels  personal  in  possession,"  as  here  used,  in- 
cludes all  moveables  of  the  wife,  such  as  jewels,  household  goods 
and  the  like,  and  cash  in  her  hands;  but  not  money  at  her 

(o)  **  Marriage  is  an  absolute  gift      husband  survive  the  wife  or  no." 
of  aU  chattels  personal  in  possession      Co.  Litt.  300. 
in  the  wife's  own  right,  whether  the 

M.  C 
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Chap.  I,  >.  1.  bankers,  which,  unless  deposited  in  a  sealed  bag,  is  probably  a 
chose  in  action  {b). 

Bills  of  ex-  Bills  of  exchange  and  promissory  notes  payable  to  the  wife 

^'  had  this  resemblance  to  chattels  personal  in  possession,  that 

instantly  upon  the  marriage  the  husband  alone  could  negotiate 

and  pass  them  by  indorsement,  the  wife  being  rendered  incapable 

of  so  doing  by  the  disabilities  of  coverture  (c). 

General  tom-      The  general  position  of  a  wife  with  respect  to  her  personal 

refijpect  of        property  was  summed  up  in  Chitty  on  Contracts  thus  {e) : — 

personal  pro- 

perty.  A  married  woman  cannot  acquire  any  legal  right  to  personal  property 

during  her  coverture ;  and  if  she  have  any  money  or  goods  in  her  pos- 

'  session,  and  she  lend  the  one  or  sell  the  other,  the  right  to  recover  the 

debt  or  the  value  of  the  property  thus  parted  with  vests  in  the  husband. 

Statutory  Such,  accordinc:  to  the  common  law,  were  the  rights  and 

modiftoationB.  ®  .       . 

interests  acquired  by  the  husband  in  respect  of  his  wife's  personal 

property,  whether  it  belonged  to  her  at  the  date  of  the  marriage 

or  was  subsequently  acquired  during  the  coverture.     It  is  now 

necessary  to  state  the  modifications  of  these  rights  and  interests 

which  have  been  introduced  by  modem  legislation. 

Act  of  1870.        By  the  Married  Women's  Property  Act,  1870  (/),  which 

came  into  operation  on  the  9th  August,  1870,  the  following 

descriptions  of  property,  to  which  formerly  the  husband  became 

entitled  by  virtue  of  the  marriage,  were  declared  to  belong  to 

the  wife  for  her  separate  use : — 

(1)  The  wages  and  earnings  of  any  married  woman  acquired 

{h)  Carr  v.  CarVy  1  Mer.  543,  n. ;  session  the  wife's  choses  in  action. 

Hill  V.  Folet/,  1  Phill.  399 ;  2  H.  L.  But  the  wife's  property  in  these  was 

Cas.  28.    In  this  case  it  was  decided  not  divested  by  the  marriage.    For, 

by  the  House  of  Lords  that  the  re-  on  the  contrary,  it  remained  in  her 

lation  between  banker  and  customer  during  the  coverture,  and  survived 

was  only  the  ordinary  relation  be-  to  her  after  her  husband's  death, 

tween    debtor   and  creditor,   and  unless  he,  in  his  lifetime,  had  re- 

that,  therefore,  cash  at  a  banker's  duced  them  into  possession.    The 

was  merely  money  lent.    GamettY,  rights  of  the  husband  and  the  wife 

M*Kewan,  L.  E.,  8  Ex.  10.    As  to  in  the  wife's  choses  in  action  are 

"the  wife's  choses  in  action,"  see  treated  of  subsequently.    See^xw^, 

post,  p.  30.  Chap.  I.  s.  5. 

(c)  Barlow  v.  Bishop,  1  East,  432.  (e)  P.  167,  7th  ed. 

The  husband  also  acquired  by  the  (/)  33  &  34  Vict.  o.  93. 
marriage  a  right  to  reduce  into  pos- 
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or  gained  by  her  after  the  passing  of  the  Act  in  any  employment,  CQiap.  I.  b.  1. 
oooupation  or  trade  in  which  she  was  engaged,  or  which  she 
carried  on  separately  from  her  husband,  and  also  any  money  or 
property  so  acquired  by  her  through  the  exercise  of  any  literary, 
artifltio  or  scientific  skill,  and  all  investments  of  such  wages, 
earnings,  money  or  property  (g). 

(2)  Any  deposit  in  a  savings  bank,  and  any  annuity  granted 
by  the  Commissioners  for  the  Reduction  of  the  National  Debt 
in  the  name  of  a  married  woman,  or  in  the  name  of  a  woman 
who  might  marry  after  such  deposit  or  grant  (A). 

(3)  Any  sum  forming  part  of  the  public  stocks  and  funds, 
and  not  being  less  than  20/.,  entered  in  the  bank  books  in  the 
name  of  any  woman  as  a  married  woman  entitled  to  her  separate 
use  («). 

(4)  Shares  or  stock  of  any  joint  stock  company  to  the  holding 
of  which  no  liability  was  attached,  registered  in  the  books  of 
the  company  in  the  name  of  any  woman  as  a  married  woman 
entitled  to  her  separate  use  (A). 

(5)  The  share,  benefit,  debenture,  right  or  claim  in,  to,  or 
upon  the  funds  of  any  industrial  and  provident  society,  friendly 
society,  benefit  building  society,  or  loan  society,  to  the  holding 
of  which  no  liability  was  attached,  and  which  was  entered  in 
the  books'of  the  society  in  the  name  of  any  woman  as  a  married 
woman  entitled  to  her  separate  use  (/). 

(6)  All  personal  property  to  which  any  woman  married  after 
the  passing  of  the  Act  became  entitled  as  next  of  kin,  or  one  of 
the  next  of  kin,  of  an  intestate  (w). 

(7)  Any  sum  of  money  not  exceeding  200/.  to  which  any 
woman  married  after  the  passing  of  the  Act  became  entitled 
under  any  deed  or  will  (n). 

(8)  The   rents   and   profits  of    any   freehold,  copyhold  or 

{g)  Sect.  1.    As  to  what  is  sepa-  Board  of  Works  by  34  &  36  Vict, 

rate  trading  on  the  part  of  the  wife,  c.  47,  s.  14. 

see  Aahworth  v.  Outram,  5  Ch.  D.  {k)  Sect.  4. 

923 ;  Lavdl  v.  Newton,  4  C.  P.  D.  7.  \l)    Sect.  5. 

{h)  Sect.  2.  (m)  Sect.  7. 

(i)  Sect.  3.    Extended  to  Con-  (n)  lUd. 
solidated  Stock  of  the  Metropolitan 

c2 
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Chap.  1. 1. 1.  customoryhold  property  which  descended  upon  any  woman 
married  after  the  passing  of  the  Act  as  heiress  or  co-heiress  of 
an  intestate  (o). 

Act  of  1882.  By  the  Married  Women's  Property  Act,  1882  (jo),  which 
came  into  operation  on  the  Ist  January,  1883,  the  doctrines  of 
the  common  law  affecting  the  property  of  women  on  marriage 
have  been  almost  entirely  abrogated.  In  the  case  of  marriages 
contracted  after  the  commencement  of  the  Act,  they  are  com- 
pletely swept  away;  and  in  the  case  of  marriages  contracted 
before  that  date,  they  are  destroyed  as  to  property  the  title  to 
which  accrues  after  the  commencement  of  the  Act. 

With  the  exception,  therefore,  of  property  acquired  before 
the  1st  January,  1883,  the  right  of  the  husband  to  the  property 
of  the  wife  during  the  coverture  has  been  abolished,  and  the 
fact  of  marriage  no  longer  effects  any  alteration  in  a  woman's 
right  to,  or  power  over,  her  property. 

(o)  33  &  34  Vict.  c.  93,  s.  8.  {p)  45  &  46  Vict.  c.  75. 
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Under  both  the  old  and  the  present  law  chattels  real  which, 
before  the  marriage,  belonged  to  the  husband,  continue  to  belong 
to  him  exclusively  after  the  marriage  {q). 

Under  the  old  law  chattels  real  which,  before  the  marriage,  old  law. 
belonged  to  the  wife,  fell,  by  virtue  of  the  marriage,  so  much 
under  the  dominion  of  the  husband  that,  except  in  one  parti- 
cular, they  were  entirely  at  his  disposal.  He  could  alienate  and 
dispose  of  them  at  pleasure,  so  the  transaction  took  effect  in  his 
lifetime,  that  is  to  say,  by  act  inter  vivos.  But  during  the 
marriage,  there  was  this  qualification  of  his  right,  (and  it  was 
the  only  restraint  on  his  otherwise  unrestricted  dominion) — 
namely,  that  he  could  not  by  will  bequeath  his  wife's  chattels 
real  to  the  exclusion  of  her  claim  by  survivorship — for,  if  she 
outlived  him,  she  was  entitled  to  them  unless  the  property  had 
been  changed  by  an  act  completed  in  his  lifetime. 

( j)  Hill  V.  Edmunds,  6  De  G.  &  Sm.  603. 


22 


CHATTELS  REAL. 


Chap.  1. 1. 8.       On  the  other  hand,  if  the  husband  were  the  survivor,  his 
But  if  he  was  wife's  chattels  real  became  his  absolutely ;  to  be  disposed  of  by 
he^luS^tii^    ^™'  either  by  deed  or  will  (r).     For  he  was  considered  to  have 
abBolutely.      had  during  the  marriage  possession  of  them  by  a  kind  of  joint 
tenancy  with  his  wife ;  so  that,  upon  ner  pre-deoeasing  him,  he 
had  them  by  force  of  his  marital  right,  and  not  as  her  repre- 
sentative.     It  follows,  therefore,  that  in  order  to  secure  his 
wife's  chattels  real,  the  husband  surviving  her  was  not  obliged 
to  take  out  administration  to  her(s).     The  alienation  by  the 
husband  of  his  wife's  chattels  real,  if  completed  in  his  lifetime, 
might  be  with  or  without  consideration  (t). 
HiaaCTee-  And  since  that,  which  for  a  valuable  consideration  is  agreed 

her  surviving,  to  be  done,  is  considered  in  equity  as  actually  performed,  it 
would  appear  that  if  the  husband  had  agreed  to  dispose  of  his 
wife's  chattel  real,  as,  for  example,  of  her  legal  term  for  years, 
such  agreement  or  covenant  would  be  enforced  against  the  sur- 
viving wife  (m). 

If  he  assigned  the  wife's  legal  term,  the  wife  was  clearly 
bound.  And  if  he  assigned  her  trust  term,  she  was  also  bound ; 
upon  the  principle  that  equity,  to  preserve  uniformity  in  titles 
to  estates,  follows  the  law.  But  in  the  case  of  a  trust  term,  the 
wife  might  claim  her  equity  to  a  settlement  (f). 

If  a  woman  sued  out  an  elegit,  and  then  married,  her  husband 

was  at  liberty  to  assign  this  interest  of  his  wife  as  he  might 

think  proper ;  and  so  also  with  respect  to  statutes  merchant  and 

statutes  staple  {x). 

When  only  The  power  which  the  law  gave  the  husband  to  alienate  the 


Her  legal 
tenn  and  her 
trust  term. 


Elegits,  &c. 


(r)  As  to  chattels  real  which  could 
not  possibly  vest  in  the  wife  during 
coverture,  see  Duherley  v.  Day,  16 
Beav.  33. 

(«)  1  Eoll.  Abr.  345;  2  Black. 
Com.  435.  And  where  the  wife 
was  entitled  to  an  equitable  rever- 
sionary interest  in  long  leaseholds, 
and  died  before  she  became  entitled 
in  possession^  it  was  held  that  it 
was  not  necessary  for  the  husband 
to  take  out  letters  of  administration 


to  his  deceased  wife  in  order  to 
complete  his  title  to  them.  Re  Bel- 
himtj,  25  Ch.  D.  620. 

(<)  Mitford  V.  Mitford,  9  Ves.  87. 

(u)  Bates  y.  Dandy,  2  Atk.  207; 
Steed  V.  Cragh,  9  Mod.  43.  See 
also  Clarke  v.  Burgh,  2  Coll.  221, 
and  Drucc  v.  Denison,  6  Ves.  385. 

{v)  See  equity  to  settlement,  post, 
Sturgis  v.  Champneys,  5  My.  &  Cr. 
97. 

(«)  1  Hop.  181. 
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whole  intereet  of  the  wife  in  her  chattels  real,  neoeesarily  ohap.  Lb.8. 
aathoiized  him  to  dispose  of  part  of  it.      If ,  therefore,  the  part  aUenated 
hushand,  heing  possessed  of  a  term  for  forty  years  in  right  J^^^^.'** 
of  his  wife,  or  jointly  with  her,  demised  it  for  twenty  years 
reserving  rent,  and  died,  such  demise,  or  underlease,  would  he 
good  against  her,  although  she  survived  him ;  but  the  residue 
of  the  original  term  belonged  to  her,  as  undisposed  of  by  her 
husband  (^). 

The  husband  might  defeat  his  wife's  survivorship  by  other  Aotaof  din>o- 
aots  besides  express  alienation ;  thus,  if   at  the  time  of  her  ^p^  alie?- 
marriage  she  were  a  leesee  for  years,  and  her  husband  took  a  ^^^^'^* 
lease  of  the  land  for  both  their  lives,  this  would  amount  to  a 
disposition  of  the  term;  because,  by  the  acceptance  of   the 
second  lease,  the  term  would  be  considered  as  surrendered  by 
operation  of  law  (s). 

The  husband's  power  extended  also  over  his  wife's  rever- 
sionary interests  in  chattels  real,  even  over  those  that  were 
dependent  on  contingencies  not  determining  in  his  lifetime  (a). 

If  the  husband  mortgaged  the  wife's  chattels  real,  and  if,  by  Mortgage  by 
payment  of  the  money  on  the  day^  the  estate  of  the  mortgagee  of  wife's 
ceased,  it  would  seem  that  the  wife's  right  by  survivorship  was  ®^**®^  "*^- 
not  affected  {b). 

Such  a  mortgage  might  operate  on  the  legal  interest  but  leave  Efleot  of  suoh 
the  equity  of  redemption  untouched,  as  in  Pitt  v.  Pitt  (c),  where  Se  equ^^^ 
a  feme  boIBj  having  mortgaged  a  leasehold  for  years,  afterwards  J^^^P^^^- 
married.      The  mortgage  was  then  transferred;  the  husband 
joining  in  the  transfer,  and  covenanting  to  pay  the  money. 
During  the  coverture  the  husband,  by  gradual  payments  out  of 
his  own  property,  reduced  the  money  due  upon  the  mortgage. 

(y)  Bym'B  case,  Cro.  Eliz.  33 ;  1  ley,  2  Rus.  &  Myl.  355.    In  Box  v. 

BoUe,  Abr.  344,  pi.  10;   OrowteY,  Jackson,  1  Drur.  48,  Lord  Chan- 

Lowcroft,  Moore,  395.  cellor  Sugden  said,  *'  Ho  was  happy 

(z)  Si  feme,  lessee  pur  an,  prist  that  the  doctrine  of  Purdew  v. 
Baron  qtd  puis  accept  un  novel  leas  Jackson  had  not  (in  Donne  v.  Hart, 
pnr  lenr  vies,  ceo  est  un  surrender  and  Major  v.  Lansley)  been  ex- 
del  primer  leas.  2  Belle,  Abr.  495,  tended  to  chattels  real." — See 
pi.  60.  Purdew  v.  Jackson,  1  Russ.  1. 

(a)  Donne   v.   Hart,  2    Bus.    &  {b)  1  Bop.  184. 

Myl.  360.    See  also  Major  v.  Xan«-  (c)  Turn.  &  Bus.  180. 
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Chap.  1. 1,  s.  By  his  will  he  made  a  disposition  of  the  mortgaged  premises, 
and  died  in  the  Kf etime  of  his  wife.  Upon  a  bill  by  the  wife, 
who  olaimed  to  be  entitled  by  survivorship,  to  redeem  the  mort- 
gage, the  redemption  was  decreed  to  her,  upon  the  terms  that 
the  husband's  estate  should  stand  in  the  place  of  the  mortgagee 
for  the  sums  paid  by  him  out  of  his  own  property  in  reduction 
of  the  mortgage  debt. 

Case  of  Clarke  In  a  oase  before  Vioe-Chanoellor  Knight  Bruce  (c),  it  was  held 
'"^  '  that  the  widow  was  similarly  entitled  to  the  equity  of  redemption ; 
the  transaction  showing  nothing  which  betokened  an  intention, 
on  the  husband's  part,  of  defeating  that  right.  It  appeared  that 
he  had  executed  mortgages  of  his  wife's  chattel  leaseholds. 
This  was  considered  as  dealing  with  the  property  only  to  the 
extent  of  the  legal  interest ; — the  equity  of  redemption  remained 
unaffected.  The  foUovnng  remarks  of  his  Honor  put  the  thing 
very  clearly : — 

That  these  alienations  became  absolute  at  law  no  one  can  doubt,  as  the 
money  was  not  paid  at  the  time  appointed.  They  became  absolute  at 
law  in  the  husband's  lifetime.  It  is  clear,  however,  that  the  assignment 
has  never  become  absolute  in  Equity.  The  only  intention  on  the  part  of 
the  husband  was  to  give  the  alienees  security  for  the  money  advanced. 
It  does  not  appear  to  me  the  wife's  rights  in  Equity  are  more  prejudiced 
than  if  a  mere  deposit  of  the  deeds  had  been  made  by  the  husband.  The 
mortgages  are  mere  pledges  or  charges,  and  nothing  more. 

Principle  of  This  decision  seems  to  have  proceeded  on  the  principle  that, 
thia  decision,  ^j^^j.^  ^  husband's  mortgage  is  made  by  an  instrument  which 
discloses  no  intention  of  doing  more  than  simply  making  a 
mortgage,  the  Court  will  regard  the  proceeding  with  an  incli- 
nation to  believe  that  nothing  more  was  intended  than  that 
which  was  necessary  to  constitute  a  sufficient  security  for  the 
money  advanced;  and  not  upon  the  principle  that  there  had 
not  been  a  reduction  of  the  chattels  into  the  husband's  posses- 
sion {d).  In  Mitford  v.  Mitford  {e)y  Sir  William  Grant  states : — 
^' There  are  some  legal  interests  which  do  not  admit,  or  stand 
in  needji  ^^  being  reduced  into  possession,  being  in  possession 

(c)  Clarke  v.  Burgh,  2  CJoll.  221.        1  Buss.  1. 

(d)  See  poet,  **  The  wife's  choses  («)  9  Ves.  87. 
in  action,"  and  Purdew  v.  Jackson, 
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already,  and  not  lying  in  action ;  as  terms  of  years  and  other  ohap.  1. 1. 8. 
chattels  real'*  (/). 

The  husband's  agreement  to  mortgage  the  wife's  chattels  real  Husband's 

A-.-  _  •  «i  ftffT©6niGnt  to 

was  enforced  agamst  her  only  to  the  extent  of  the  money  mortgage. 
due  ((/). 

If  the  husband  were  outlawed  or  attainted,  his  wife's  chattels  Forfeiture  on 
real  were  forfeited  to  the  Crown  (A) :  they  were  also  liable  to  LiabrntrT^ 
execution  for  his  debts  (*).  ^^  debt. 

All  these  principles  as  to  the  right  of  the  husband  to  the  Present  law. 
wife's  chattels  real  during  the  coverture  were  swept  away  by  the 
Married  "Women's  Property  Act,  1882  (A-),  and  are  now  ob- 
solete, except  in  the  case  of  marriages  contracted  before  the 
Ist  January,  1883,  and  even  then  are  applicable  only  to  pro- 
perty, the  title  to  which  accrued  before  that  date. 
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Under  both  the  old  and  the  present  law,  real  estate  which  Husband's 
before  the  marriage  belonged  to  the  husband  continues  to  belong 
to  him  exclusively  after  the  marriage. 

Eeal  estate,  on  the  other  hand,  which  belonged  to  the  wife  "Wife's  real 
before  the  marriage,  or  might  come  to  her  during  the  marriage,  old  law  under 
was  under  the  old  law  placed  by  the  marriage  under  the  S  ttJS^"" 


(/)  See  Box  v.  Jackson,  1  Drur. 
48,  where  Lord  Chancellor  Sugden 
says  the  doctrine  of  Purdew  v.  Jack^ 
son  has  not  been  extended  to  chattels 
real. 


band. 


{g)  Bates  v.  Bandy,  2  Atk.  207. 
(h)  Plowd.  263;  2  l^lack.  434. 
(t)  Co.  Litt.  351 ;  2  Black.  434. 
{k)  45  &  46  Vict.  c.  75. 


26 


REAL  ESTATE. 


Chap. Lb. s.  dominion  of  the  husband;  a  dominion,  however,  limited  by 
and  commensurate  with  the  coverture.  By  the  marriage  the 
husband  acquired,  and  during  the  marriage  enjoyed,  a  freehold 
interest  in  his  wife's  real  estate  for  their  joint  lives ;  both  being 
seised  together  in  her  right  by  entireties  (/) ;  the  effect  of  which 
was  to  put  the  ownership  during  the  coverture  entirely  in  the 
husband's  power.  Hence  he  could  alienate  that  ownership  at 
pleasure,  and  his  conveyance  would  pass  his  freehold  interest 
without  the  wife's  co-operation. 

So,  likewise,  he  might  of  course  charge  such  estate  of  his 
wife  for  their  joint  lives ;  the  charge,  however,  ceasing  with 
the  marriage,  unless  he  became  entitled  as  tenant  by  the 
curtesy. 

But  the  ultimate  property,  that  is  to  say,  the  inheritance  or 
fee  of  the  estate,  was  not  in  the  husband,  whose  marital  right 
Which,  how-  was  bounded  by  the  coverture.  It  remained  in  the  wife  herself, 
not  dispose  of  subject  to  the  husband's  rights,  and  could  be  dealt  with,  by  the 
husba^d's^  joint  act  Only  of  both  the  married  parties ;  for  the  wife  was 
concurrence.    \^y  the  disabilities  of  coverture  precluded  from  disposing  of  it 

without  her  husband's  concurrence  (w). 
Present  law.  By  the  Married  Women's  Property  Act,  1882  (w),  this  right 
of  the  husband  to  his  wife's  real  estate  during  the  coverture  was 
abolished,  except  in  the  case  of  marriages  contracted  before  the 
Ist  January,  1883,  and  even  then  it  subsists  only  in  respect  of 
real  estate,  the  title  to  which  accrued  before  that  date. 


But  not  the 
fee. 


(0  Litt.  s.  291 ;  1  Inst.  187  b  ; 
Tit.  18,  c.  1,  s.  35 ;  Owen  v.  Morgan, 
3  Eep.  5 ;  Robinson  y.  Comyns,  Cas. 
Temp.  Talb.  164.  167,  n.  &.,  where 
the  report  of  Lord  Talbot's  observa- 
tions  is  corrected  on  the  authority  of 
Mr.  Booth,  which  correction  is  con- 
firmed by  Mr.  Butler.  Li  Piggot's 
Treatise  of  Com,  Eec.,  p.  72,  it  is 
stated  that  a  husband  seised  jointly 
with  his  wife,  whether  by  moieties 
or  entireties,  or  seised  only  in  right 
of  his  wife,  may  create  an  estate  of 
freehold  during  the  coverture,  and 
thereby  make  a  good  tenant  to  the 


prsecipe.  Of  this  learning.  Black- 
stone,  in  his  popular  way,  gives  the 
practical  result  in  his  Commen- 
taries, vol.  2,  p.  433,  where  he  holds, 
that  in  the  wife's  real  estate  the 
husband  enjoys  only  a  title  to  the 
rents  and  profits  during  the  cover- 
ture ;  for  the  real  estate,  depending 
upon  feudal  principles,  remains  en- 
tire to  the  wife  after  the  death  of 
her  husband,  or  to  her  heirs  if  she 
dies  before  him. 

(m)  As  to  the  method  of  dispo- 
sition, see  post,  p.  59. 

{n)  45  &  46  Vict.  c.  75. 
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The  right  of  the  husband  to  the  property  of  his  wife  was  Sewet  dis- 
legarded  in  the  light  of  a  consideration  for  the  burthens  imposed  ^^  daring 
upon  him  by  the  marriage ;  and,  accordingly,  it  was  held  that  ^JJ^^ 
she  ought  to  do  nothing  during  the  matrimonial  treaty  whereby 
the  marital  right  might  be  defeated  or  impaired.     Any  secret 
disposition  of  her  property  during  the  courtship  was  considered 
a  fraud  upon  the  husband,  from  the  consequences  of  which  he 
was  entitled  to  be  relieved  (n),  even  though  he  did  not  know  of 
the  existence  of  the  settlement,  and  though  ten  years  had  elapsed 
since  the  marriage  (o).     The  secrecy  of  the  proceeding  was  a 
material  element  from  which  fraud  might  have  been  inferred  {p). 
For  it  did  not  appear  necessary  to  make  out  a  case  of  actual 
and  positive  deception  {q).    However,  a  conveyance  made,  even 
immediately  before  marriage,  was  primA  facie  good  (r),   and 


(n)  The  leading  case  on  this  sub- 
ject is  Strathmore  v.  Bowee,  1  White 
&  Tudor's  L.  0.  446,  6th  ed. ;  2  Bro. 
C.  C.  345;  1  Ves.  jun.  22,  28.  See 
also  Howard  v.  Hooker,  2  Cha.  Rep. 
81 ;  1  Eq.  Ca.  Abr.  59;  Carlton  v. 
Earl  of  Dorset,  2  Vem.  17,  where, 
so  early  as  1686,  it  was  decided  that 
a  settlement  made  by  a  woman  be- 
fore her  marriage  for  her  separate 
use,  without  the  husband's  priyity, 
was  void  as  against  him.  A  secret 
settlement  made  by  a  woman  whilst 
under  a  treaty  of  marriage,  though 
liable  to  be  set  aside  in  equity,  was 
not  necessarily  void  at  law :  Doe  d. 


Richards  v.  Lewis,  11  0.  B.  1035. 
As  to  where  the  fraud  related  to  a 
chose  in  action  of  the  wife's  not  re- 
duced into  possession  by  the  hus- 
band, see  Grazebrook  v.  Perdval,  14 
Jur.  1 103. 

(o)  Ooddard  v.  S710W,  1  Russ.  485. 

{p)  England  v.  Downs,  2  Beav. 
522. 

{q)  Taylor  v.  Pugh,  1  Hare,  608. 

(r)  Per  Lord  Langdale  in  Eng- 
land V.  Dorjons,  2  Beav.  522.  But 
see  1  Eoper,  166,  where  Mr.  Jacob 
in  a  note  says,  ^^  a  conveyance  made 
during  the  treaty  of  marriage  is 
primd  facie  fraudulent." 
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Chap.  1. 1.  4, 


SeciiB  if  before 
the  treaty  and 
meritorious. 


And  still  moie 
if  he  con- 
curred in  it. 


It  must  be  a 
fraud  on  the 
particular 
husband  com- 
plaining. 

EflPect  of  Act 
of  1870  on 
this  doctrine. 


could  be  impeached  only  on  proof  of  fraud ;  and  the  estabHsh- 
ment  of  such  fraud  depended  on  the  circumstances  of  each  case. 

If  the  transaction  were  before  the  marriage  treaty  («),  or  if 
the  transaction  took  place  while  the  treaty  of  marriage  was  in 
progress,  and  it  might  be  inferred  that  the  husband  had  notice 
of  it  before  his  marriage,  he  could  not  impeach  it  (t). 

The  marital  right  of  the  husband  was  also  held  to  be  excluded 
where  a  voidable  settlement  of  the  wife's  property  had  been 
made  on  a  previous  marriage,  if  it  had  been  adopted  by  the  wife 
while  discovert  (w),  or  by  her  and  her  husband  during  the  second 
coverture  (v). 

Actual  concurrence  on  the  part  of  the  intended  husband,  in  a 
settlement  made  by  the  wife  before  marriage,  will  be  still  more 
conclusive  against  him  (x) ;  and,  even  though  he  were  a  minor, 
will  preclude  all  subsequent  allegations  of  fraud  on  the  marital 
right  (y).  In  a  recent  case  (s),  however,  the  decision  in  Slocombe 
V.  Olubb  was  explained  by  Lord  Selbome,  L.  C,  as  resting  on 
the  principle  that  the  husband  who  took  a  benefit  under  the 
settlement,  could  not  reject  it  in  part  and  accept  it  in  part. 

If  a  woman  about  to  marry  parted  with  or  charged  her 
property,  or  contracted  a  debt  for  valuable  consideration,  though 
the  transaction  were  concealed  from  the  intended  husband,  it 
was  no  fraud  on  the  marital  right  (a). 

The  husband  seeking  redress  was  bound  to  show,  not  only 
that  a  marriage  was  contemplated  by  his  wife  at  the  time  of  the 
disposition  of  her  property,  but  that  he  was  the  person  in- 
tended (6). 

It  would  seem  that  a  fraud  on  the  marital  right  of  the 
husband  might  have  been  committed  by  a  woman  about  to  be 


(a)  King  v.  Cottan,  2  P.  Wms.  675.  382. 

(0  St  George  v.  Wake^  1  Myl.  &  (y) 

Kee.  610.   See  also  Qriggs  v.  SiapleCy  545. 

2  De  a.   &  Sm.  572 ;    Wrigley  v.  4  Do 

Swainaon,  3  De  G.  &  Sm.  458.  (z) 

(m)  Ashton  V.  M'Dougally  6  Beav.  B.  D 

56.  (a) 

(v)  WhiU  V.  Cox,  2  Ch.  D.  387.  264; 

(a;)  Mabtr  v.  HohU,  2  Y.  &  C.  Ex.  Giff. 

317;  AsMon  v.  M'DougaU,  5  Beav.  (6) 

56;  Loader  v.  Clarke,  2  Mac.  &  G.  622. 


Slocombe  \.  GJuhh,  2  Bro.  C.  0. 
See  however  Nelson  v.  Stocker, 
G.  &  J.  458. 

Kingsman  v.  Kxngsman,  6  Q. 
.  122. 

Blanchet  v.  Foster ,  2  Ves.  sen. 
Lleivellin  v.  Cobboldy  1  Sm.  & 
376. 
England  v.  Downed,  2  Beav. 
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married  who,  without  the  knowledge  of  her  hushand,  transferred  Chap.  I.  ■.  4. 
property  into  her  intended  name  "  as  a  married  woman  entitled 
to  her  separate  use"  under  sects.  3,  4  or  5  of  the  Married 
Women's  Property  Act,  1870. 

The  foregoing  summary  is  of  practical  importance  only  in  Unimportant 
cases  where  the  marriage  has  taken  place  prior  to  the  1st  January,  i883. 
1883,  as,  under  the  present  law,  the  marital  right  heing  abo- 
lished, there  can  he  no  fraud  committed  upon  the  hushand. 

The  marital  right  was  also  protected  against  any  disposition 
"by  will  made  by  a  woman  before  her  marriage;  for  by  the 
1  Vict.  c.  26,  s.  18,  which,  so  far  as  women  were  concerned, 
was  declaratory  of  the  existing  law,  it  was  enacted : — 

That  **  every  will  made  by  a  man  or  woman  shall  be  revoked  by  his  or  "Wills  revoked 
her  marriage ;  (except  a  will  made  in  exercise  of  a  power  of  appointment,  hy  marriage. 
when  the  real  or  personal  estate  thereby  appointed  would  not  in  default 
of  such  appointment  pass  to  his  or  her  heir,  executor,  or  administrator,  or 
the  person  entitled  a^  his  next  of  kin  under  the  Statute  of  Distributions)." 

This  applies  to  all  wills  made  after  the  1st  January,  1838. 

Before  the  passing  of  this  act,  a  will  made  by  a  woman  dum  Law  hefore 
sola,  was  revoked  by  her  subsequent  marriage ;  but  when  a  man 
made  a  will  it  was  not  revoked  by  his  subsequent  marriage 
alone,  but  was  revoked  by  marriage  and  the  birth  of  a  child. 
The  principles  on  which  the  distinctions  rested  are  ably  ex- 
pounded by  Sir  E.  V.  Williams,  in  his  valuable  work  on  Exe- 
cutors and  Administrators  (c). 

A  submission  to  arbitration  was  formerly  revoked  if  one  of  SubmiflMon  to 
the  parties,  being  a  single  woman,  married  before  the  award  (d). 
And  it  made  no  difFerence  that  the  arbitrator  in  making  his 
award  had  no  notice  of  the  marriage  {e). 

It  was  said,  but  not  without  reasons  to  the  contrary,  that  if  Warrant  of 
the  wife,  dum  sola,  executed  a  warrant  of  attorney,  it  was  re-  *  *^™®^' 
voked  by  her  subsequent  marriage  (/) ;.  but  on  the  other  hand, 
that  if  she  accepted  a  warrant  of  attorney,  it  was  not  revoked 
by  her  subsequent  marriage ;   and  that  the  Court  would  give 

(c)  Vol.  1,  190,  8th  ed.  8  CI.  &  F.  30. 

(d)  Com.  Dig.  Arbitrament,  D.  5  ;  (e)  1  Bac.  Abr.  270;  Okarnley  v. 
Andrews  v.  Palmer y  4  B.  &  Aid.  Winstanleyj  5  East,  266;  2  Eop.  72. 
250,  p.  262;  M'Cann  v.  O'Ferrall,  (/)  2  Hop.  68. 


80 


wipe's  choses  in  action. 


Chap.!. B. 4  leave  to  enter  up  judgment  upon  it  (g).  Under  the  old  law 
the  marriage  constituted  a  breach  of  the  covenant  to  abide  by 
the  award,  for  which  damages  could  have  been  recovered  in 
an  action  against  the  husband  and  wife  (h) ;  but  now  the  sub- 
mission to  arbitration  is  no  more  revoked  by  the  marriage  of  a 
woman  than  of  a  man. 
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Under  old 
law. 


It  is  still  important  to  consider  the  law  relating  to  the  choses 
in  action  of  the  wife  as  it  existed  before  the  recent  Act :  for 
where  the  marriage  took  place,  and  the  title  of  the  wife  accrued, 
before  1st  January,  1883,  the  rights  of  the  parties  depend  upon 


{g)  Harder  v.  Lee,  3  Burr.  1469.    (A)  CharnUy  v.  Winvtardey,  5  East,  266. 
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the  law  as  it  stood  "pnor  to  that  date.  In  all  other  oases  choses  Chap.  I.  ■.  5. 
in  action  being  by  the  Married  Women's  Property  Act,  1882  (»),  New  law. 
included  in  the  term  '^  property  "  {k)j  a  married  woman  is  en- 
titled to  recover  and  hold  her  choses  in  action  as  if  she  were  a 
feme  sole,  and  the  marital  right  of  the  husband  to  these,  as 
well  as  to  all  other  kinds  of  property,  is  during  the  coverture 
wholly  excluded ;  but  where  the  husband  survives  the  wife,  and 
her  choses  in  action  are  not  disposed  of  by  her  will  or  otherwise, 
it  would  appear  that  the  Act  of  1882  has  not  deprived  him  of  his 
right  to  them ;  but  that,  in  order  to  recover  them,  he  must  take 
out  administration  to  his  wife  in  the  same  way  as  before  the 
passing  of  the  Act  (/). 

The  right  which  the  wife  had  to  her  choses  in  action  was  not  Her  right  not 
divested  by  marriage,  but  was  liable  to  be  divested  by  an  act  marriage, 
done  in  the  marriage  state ;  that  is  to  say,  the  husband  might 
appropriate  his  wife's  choses  ia  action  by  reducing  them  into 
possession.     In  tins  way,  and  in  this  way  only,  could  he  divest 
her  right  of  property  and  defeat  her  claim  by  survivorship  {m). 

The  wife's  choses  in  action  are  not  to  be  conf oimded  with  her  Choses  in 
goods  or  specific  chattels  in  the  hands  of  third  parties,  the  rent*^from^" 
property  in  which  was  by  the  marriage  taken  out  of  her  and  v^^^i^u^ 
vested  in  her  husband;  whereas  the  right  which  before  the  parties. 
marriage  she  had  to  her  choses  in  action  remained  in  her,  not- 
withstanding the  marriage,  unless  something  were  done  in  the 
marriage  state,  whereby  that  right  was  put  an  end  to  (n). 

Choses  in  action  may  consist  of  debts,  money  on  deposit  (o).  What  are 
arrears  of   rent  {p)f  legacies,  residuary  personal  estate,  trust  action. 


(i)  45  &  46  Vict.  c.  75.  husband.    Seej^o^^ 

(k)  Ibid.  s.  24.  (n)  Hutchingay,  Smithy  9  Sim.  137. 

{I)  See  post,  "Eights  arising  from  (o)  ScruUon  v.  PattiUo,  L.  E.,  19 

the  dissolution  of  the  marriage.*'  £q.  369. 

(m)  GcUera  v.  Maddey,  6  M.  &  (p)  In  a  suit  to  carry  into  execu- 

W.  423;  Sherrington  v.   Yates,  12  tion  the  trusts  of  a  will,  it  was 

Mr  &  W.  855 ;  Prole  v.  Soady,  L.  ordered  that  the  receiver  should, 

B.,  3  Ch.  220 ;  Aitchison  v.  Dixon,  out  of  the  rents,  pay  to  H.,  the  de- 

L.  E.,   10  Eq.   589;    ScnUton   v.  visee,  a /erne  covert,  400Z.  a  year  for 

Pattillo,  L.  E.,  19  £q.  369.    The  her  separate  use,  and  on  her  own 

assignee  of  the  husband  was  in  this  receipt,  by  way  of  maintenance.    It 

respect  in  the  same  poaitioii  as  the  was  held  by  Lord  Chancellor  Sug« 
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Chap.  1. 1. 6.  f undsy  stock,  biUs  of  exchange  and  promiesorj  notes,  and  other 
personal  property  recoverable  by  action  {p). 

Although  the  property  in  the  wife's  choses  in  action  was  not 
changed  by  the  marriage,  yet  by  the  marriage  the  husband 
acquired  a  power  of  suing  for  and  recovering  them;  and  so 
making  them  his  own,  by  converting  them  in  fact  into  chattels 
personal  in  possession  ;  and  payment  ought,  during  the  marriage, 
to  be  made  to  the  husband,  not  to  the  wife,  except  as  his  agent. 

The  law  on  the  subject  of  the  wife's  chos^  in  action  was  thus 
stated  by  Sir  Thomas  Plumer  in  Purdew  v.  Jackson  (q)  : — 

Marriage  (he  says)  is  only  a  qualified  gift  to  the  husband  of  the  wife^s 
choses  in  action  upon  condition  that  he  reduce  them  into  possession  during 
its  continuance.  The  wife's  right  is  not  divested  by  the  marriage.  The 
chose  in  action  continues  to  belong  to  her ;  so  that,  if  the  husband  happen 
to  die  before  his  wife,  she,  and  not  his  personal  representative,  will  be 
entitled  to  it.  The  husband,  therefore,  acquires  no  right  to  his  wife's 
chose  in  action.  Eeduction  into  possession  is  a  necessary  and  indispens- 
able preliminary  to  his  having  any  right  of  property  in  himself,  or  to  his 
being  able  to  convey  any  right  of  property  to  another.  If  he  does  not 
perform  this  condition  in  his  lifetime,  the  right  of  his  widow  after  his 
death  continues  unaltered,  exactly  as  if  she  had  never  married  (r). 

Marriage  did  not  operate  as  a  severance  of  the  wife's  joint 
tenancy  in  any  species  of  property,  except  possibly  chattels 
personal  {s) ;  and,  of  course,  in  the  case  of  marriages  since  the 
Married  "Women's  Property  Act,  1882  (^),  as  the  wife's  property 
remains  her  own,  no  severance  wiU  in  any  case  take  place. 
Reduction  Whether  the  chose  in  action  had  been  reduced  into  possession 

sion.  was  in  each  case  a  question  of  fact ;  but  '^nothing  has  ever  been 

held  to  amount  to  reduction  into  possession  of  a  wife's  chose  in 

den  that  this  allowance  was  not  a  bankers  dum  sola  must  be  included 

chose  in  action;  that  it  was  a  portion  in  the  list  of  her  choses  in  action, 

of  the  estate  of  H.  in  the  lands;  and  See  Hill  v.  Foley,  2  H.  L.  Gas.  28. 

that  it  was  not  an  interest  therein  {q).  1  Euss.  1. 

distinct  from  the  estate  vested  in  (r)  See  Jacob's  note  to  2  Boper, 

her:  Bochard  v.  Fulton,  1  Jones  &  521,  where  the  above  is  confirmed. 

Lat.  413.  See,  however.  Be  B%aggi,W,  N.  1882, 

{p)  Oaters  v.  Madeley,  6  Mee.  &  p.  65. 

Wel.423;  j&r(M^v.jVcw^,2Mad.  133;  («)  Armstrong  v.  Armstrong,  L. 

1  Bop.  211.    It  is  apprehended  that  E.,  7  Eq.  518. 

a  wife's  general  cash  balance  at  her  {t)  45  &  46  Vict.  c.  75. 
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action  which  does  not  give  the  husband  for  some  moment  of  Ohap.  i.  ■•  5. 
time  absolute  dominion  over  the  property  without  any  con- 
correnoe  of  the  wife"  (m).  The  difficulty,  which  has  occasionally 
arisen  in  determining  this  question,  may  be  illustrated  by  re- 
ferring to  the  following  cases,  in  which  the  courts  decided 
what  did,  and  what  did  not,  consititute  a  reduction  of  the  fund 
into  possession,  so  as  to  defeat  the  right  of  the  wife  by  sur- 
vivorship. 

The  actual  receipt  of  a  debt  by  the  husband  amounted,  of  Wliat  is 
course, 'to  a  reduction  into  possession  of  such  debt  {x) ;  and  it  reduction  into 
was   held  that  the  receipt,  by  an   agent  appointed    by  the  P*>"®"^*>°- 
husband  and  wife,  of  money  forming  part  of  the  estate  of  an 
intestate  of  which  the  wife  was  administratrix,  amounted  to  a 
reduction  into  possession  by  the  husband  of  the  wife's  distribu- 
tive share  of  the  money  (y). 

The  mere  circumstance  of  the  legal  title  being  changed, 
(without  more),  did  not  in  general  affect  a  married  woman 
entitled  to  a  share  of  a  trust  fund  (z) ;  but  the  transfer,  at  the 
request  of  the  husband,  of  a  trust  fund  to  new  trustees  who 
were  nominated  by  him,  and  who  were  to  hold  the  fund  on  new 
trusts,  upon  an  agreement  or  understanding  that  it  should  be 
settled  for  the  benefit  of  the  wife,  has  been  treated  as  a  reduc- 
tion of  the  fund  into  possession  so  as  to  exclude  the  wife's  title 
by  survivorship  (a) ;  and  it  seems  that  the  transfer  to  new 
trustees,  and  the  declaration  of  trust  by  the  husband,  must  be 
connected  together  so  as  to  constitute  one  transaction  (6). 

A  married  woman,  who  was  the  committee  of  the  estate  and 
person  of  her  lunatic  husband,  was  entitled  to  stock  which  was 

(tt)  Per  Fry,  J.,  in  NichoU(m  v.  (x)  Bee$  v.  Keith,  11  Sim.  388. 

Drury  Buildings  Estate  Co.,  7  Oh.  (y)  Be  Barher,  11  Ch.  D.  442. 

D.  48,  at  p.  55.    It  would  be  suffi-  (z)  Bumham  v.  Bennett,  2  Coll. 

dent  if  the  fund  was  at  OQy  moment  254.      See    also     CtmningJiam   v. 

in  the  hands  of   a  person  against  Antrohus,  16  Sim.  436;  Cogan  v. 

whom    the    husband   might  haye  Duffield,  L.  B,.,  20  Eq.  789;  2  Ch. 

brought  an  action  for  money  had  D.  44. 

and  received  to  his  use :  Aitchison  (a)  Hansen  v.  Miller,  14  Sim.  22. 

V.  Dixon,  L.  B.,  10  Eq.  589.  (b)  Bumham  v.  Bennett,  2  Coll. 

254. 
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Chap.  1. 1. 5,  standing  in  the  name  of  a  trustee  for  her.  This  stock  waa, 
under  an  order  made  in  the  lunacy,  transferred  to  the  name  of 
the  Accountant-Gfeneral  in  the  matter  of  the  lunacy ;  and  part 
of  it  was  afterwards  sold  out  and  applied  in  payment  of  the 
costs.  The  lunatic  died,  leaving  the  wife  him  surviying.  In 
these  circumstances  it  was  held  by  Lord  Chancellor  Lyndhurst, 
that  the  stock  had  been  reduced  into  the  possession  of  the 
lunatic ;  and  that  the  wife  was  not  entitled  to  it  by  right  of 
survivorship  (c). 

mat  is  not        The  receipt  by  the  husband  of  part  of  a  debt,  reduced  into 

sufficient  r       ^  r  7     ^ 

reduction  into  possession  only  what  was  actually  received  (rf).     In  like  manner 
V^^^^o^on,      ^^  receipt  of  interest  did  not  constructively  reduce  the  debt, 
into  possession  {e). 

In  Wildman  v.  Wildman  (/),  a  wife  having  become  entitled 
to  a  distributive  share  of  personal  estate,  consisting  of  Three 
per  Cent,  stock,  the  administrator  transferred  her  share  into  her 
name,  describing  her  as  the  wife  of  John  Wildman.  Part  of 
the  stock  was  subsequently  transferred  by  her  with  the  assent 
of  her  husband,  signified  by  his  signing  his  name  to  each 
transfer ;  and  it  was  held  that  what  remained  at  the  death  of 
the  husband  belonged  to  the  wife  by  survivorship. 

A  legacy  to  a  married  woman  was  not  sufficiently  reduced 
into  possession  by  an  appropriation  by  the  executrix  of  a  mort- 
gage to  the  same  amount  {g).  Nor  did  the  transfer  of  trust 
funds  from  one  set  of  trustees  to  another  operate  as  a  reduction 
into  possession  (A).  The  possession  of  the  estate  of  a  testator 
by  the  husband  in  the  character  of  executor  did  not  affect  the 
title  of  his  wife  to  a  share  of  the  residue  (t). 

The  transfer  from  the  sole  name  of  the  wife  to  the  joint 
names  of  the  husband  and  wife,  of  money  deposited  with  mer- 

(c)  Re  Jenkins,  5  Buss.  183.  {g)  Blount  v.  Bestland,  uhi  mpra. 

{d)  Nash  V.  Nash,  2  Mad.  133;  See  also  Fleet  v.  Perrins,  L.  B.,  4 

Scrutton  v.  PattUlo,  L.  B.,  19  Eq.  Q.  B.  600. 

369.  (h)  Byland  v.  Smith,  1  My.  &  Or. 

(e)  ffouman  v.  Corie,  2  Vem.  190;  63.    See  Wall  v.  Tomlineon,  16  Ves. 

Nash  V.  Nash,  uU  supra ;  Blount  413 ;  Harwood  v.  Fisher,  1  Y.  &  0. 

V.  Bestland,  6  Ves.  616;  Eari  v.  110. 

Stephens,  6  Q.  B.  Bep.  937.  (t)  Baker  v.  Hall,  12  Ves.  497; 

(/)  9  Ves.  174.  Wan  v.  Tomlinson,  uhi  supra. 
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ihanis  of  a  fund  in  Court  (*),  or  of  shares  (/),  in  a  joint-stock  0l»p.  i.  ■»  ff. 
oompanj  (m),  did  not  amount  to  a  reduction  into  possession  by 
the  husband.  In  Parker  v.  Lechmere  («)  a  legacy  to  which  a 
married  woman  was  entitled,  was  paid  by  the  executor's  cheque 
drawn  to  the  order  of  the  husband  and  wife.  They  received 
the  cheque,  signed  a  joint  receipt,  and  having  duly  endorsed  the 
cheque  went  together  to  the  bank,  where  the  wife  handed  the 
cheque  to  the  manager,  and,  in  the  presence  and  with  the  con- 
sent of  her  husband,  instructed  the  manager  to  open  an  account 
in  her  name,  and  to  place  to  her  credit  part  of  the  proceeds  of 
the  cheque,  and  to  credit  the  residue  to  the  account  of  her  hus- 
band. The  subsequent  course  of  dealing  was  wholly  in  favour 
of  the  account  being  that  of  the  wife  alone,  and  accordingly 
Fry,  J.,  held  that  the  legacy  had  never  been  reduced  into  pos- 
session by  the  husband,  and  that  even  if  it  had,  there  had  been 
a  valid  gift  by  the  husband  to  the  wife. 

The  transfer,  in  contemplation  of  marriage,  of  an  intended 
wife's  property  to  trustees,  prevented  the  husband  from  having 
any  right  in  respect  of  a  reduction  into  possession  (o). 

The  assignment,  even  for  valuable  consideration,  by  the  hus- 
band of  a  fund  in  Court,  to  which  his  wife  was  entitied,  would 
not  bar  her  right  to  the  fund,  in  the  event  of  the  death  of  her 
husband,  or  a  divorce  being  obtained,  before  the  fund  had  been 
paid  out  to  the  assignee  (p). 

A  mere  deposit,  by  way  of  equitable  mortgage,  by  a  husband 
of  the  deeds  of  property,  upon  which  his  wife  had  a  security  for 
the  repayment  of  money,  did  not  bar  her  right  by  survivorship 
to  such  security  {q). 

If  a  bond  were  given  to  the  wife,  and  the  husband  did  not 
leduce  it  into  possession,  it  survived  to  the  wife  (r). 


(A)  acruUon  v.  PaUillo,  L.  R.,  19  213. 

Eq.  869.  {p)  ProU  v.  Soady,  L.  R.,  3  Oh. 

\l)  ProU  V.  8oady,  L.  E.,  3  Oh.  220. 

220.  {q)  Michelmore  v.  Mudge,  29  L. 

(m)  NichoUon  v.  Drury  Buildings  J.,  Oh.  609. 

EfUOe  Co.,  1  Oh.  D.  48.  (r)  Coppin  v.  ,  2  P.  Wins. 

(n)  12  Oh.  D.  256.  495 ;  Day  v.  Padrone,  2  Mau.  &  Sel. 

(o)  WoUationY.  Berhdey,  2  Oh.  D.  396,  n. ;  1  Eop.  212. 

d2 


termination  of 
ooverture. 
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Chap.  I.  ■.  5.  The  right  of  a  husband  to  reduce  his  wife^s  cJuma  in  action 
Effect  of  into  possession  is  terminated  by  dissolution  of  the  marriage  (s), 
or  judicial  separation  {t) ;  and,  on  the  death  of  the  divorced  wife, 
her  executors,  and  not  the  husband  or  his  assignees,  are  entitled 
to  a  fund  not  reduced  into  possession  (u).  The  order  absolute 
takes  effect  from  the  date  of  the  order  nisi;  and,  accordingly, 
reduction  into  possession  by  the  husband  during  that  interval 
is  inefEectual  to  defeat  the  title  of  the  wife  (x). 

A  wife  who  had  obtained  a  protection  order,  under  20  &  21 
Vict.  c.  85,  s.  21,  since  in  such  a  case  the  marriage  subsists, 
was  able  to  give  a  good  receipt  for  a  legacy  bequeathed  to 
her  (y). 

The  reduction  into  possession  of  his  wife's  chose  in  action 
must  be  effected  by  the  husband  while  he  retains  that  character, 
and  the  cases,  which  decide  that  the  husband's  right  of  reduction 
into  possession  is  terminated  by  divorce,  stand  on  a  different 
footing  from  those  in  which  the  effect  of  divorce  upon  marriage 
settlements  is  considered.  The  husband  had  the  right  to  reduce 
the  choses  in  action  of  his  wife  into  possession,  because  he  filled 
the  character  of  husband  at  the  time ;  whereas  the  rights  and 
interests  under  a  settlement  are  fixed  at  the  date  of  its  execution. 
In  dealing  with  the  latter  class  of  questions,  the  Court  seems 
to  have  been  occasionally  misled  by  the  analogy  of  the  cases 
relating  to  choses  in  action,  but  it  is  now  settled  that  the  hus- 
band's rights  under  a  settlement  are  not  forfeited  by  the  dis- 
solution of  the  marriage  (z). 

(«)  Welh  V.  McUbon,  31  Beav.  48 ;  1  Ch.  D.  663 ;  Burton  v.  Sturgeon, 

Heath  v.  Lewis,  4  Giff.  665.  2  Oh.  D.  318 ;  overruling  Jeeaop  v. 

(0  Be  Tmole,  L.  R.,  1  Eq.  470;  Blake,  3  GifP.  639;  Swift  v.  Wen- 
Johnson  V.  Lander,  L.  R,  7 Eq.  228.  man,  L.  R,  10  Eq.  15 ;  and  Fussell 
See  20  &  21  Vict.  c.  85,  s.  25 ;  21  &  v.  Dowding,  L.  R.,  14  Eq.  421.  As 
22  Vict.  0.  108,  B.  8.  to  the  power  of  the  Court,  after  a 

(tt)  WilkinBon  v.  Oihson,  L.  E.,  final  decree  for  dissolution  of  the 

4  Eq.  1 62.  marriage,  to  vary  the  provisions  of  a 

(x)  Prole  V.  Soady,  L.  B.,  3  Ch.  settlement,  see  22  &  23  Vict.  c.  61, 

220.  s.  5 ;  41  &  42  Vict.  c.  19,  s.  3.    The 

{y)  Re  Coioard  and  Adama^  Pur-  latter  enactment  has  been  decided 

chase,  L.  B.,  20  Eq.  179.  to  be  retrospective  in  Ansdell  v. 

(z)  Evans  v.  Carringion,  2  D.  F.  Ansdell,  5  P.  D.  138 ;  see  however 

&  J.  481 ;  Fitzgerald  v.  Chapman,  TgUsias  v.  Tglesias,  4  P.  D.  71. 
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What  should  be  a  sufficient  reduction  mto  possession  by  the 
husband  to  bar  the  wife's  survivorship  is  to  be  collected  from 
the  cases.  Mere  intention  would  not  do.  There  must  have 
been  acts;  and  those  acts  must  have  had  the  effect  of  divesting 
the  right  of  property  in  the  wife  and  establishing  it  in  the  hus- 
band absolutely  {a). 

Where  an  action  was  necessary  in  order  to  reduce  a  chose  in 
action  of  the  wife  into  possession,  it  had  to  be  brought  in  the 
names  of  both  the  husband  and  the  wife  (6),  but  if  she  died 
pending  the  action,  it  was  held  that  it  abated  (c). 

As  to  the  wife's  negotiable  securities,  however,  as  bills  of  ex- 
change and  promissory  notes,  which  were  made  payable  to  her 
when  sole,  the  rule  was  different.  The  husband  alone,  and  not 
the  wife,  could  indorse  them ;  and,  by  so  doing,  give  his  indorsee 
the  right  of  suing  on  them  in  his  own  name  {d).  He  was,  there- 
fore, held  to  have  the  same  right  in  himself ;  for  he  alone,  and 
not  his  wife,  could  recover  payment  of  them.  She  was  not 
necessarily  joined  in  the  action  as  co-plaintiff  {e).  Still,  if  the 
husband  died  without  having  reduced  them  into  possession,  these 
securities  would,  as  choses  in  action,  survive  to  the  wife  (/). 

It  was  held  that,  if  the  wife  were  a  co-plaintiff  in  an  action 


Ohap.  I.  ■.  5. 

Redaction 
into  possea- 
sion. 


How  wife's 
ohose  in  action 
reooTered. 


Wife's  nego- 
tiable securi- 
ties. 


When  judg- 
ment sur- 


(a)  Blount  v.  Besllandy  6  Ves.  616 ; 
Howard  v.  Oakes,  18  L.  J.,  Ex.  485; 
Bird  V.  Pegrum,  22  L.  J.,  C.  P. 
166;  AU.'Oen,  v.  Partington,  33 
L.  J.,  Ex.  281;  Rawlins  v.  Birkett, 
4  W.  R.  795. 

(6)  Per  Lord  Kenyon,  C.  J.,  in 
Milner  v.  Milnea,  3  Term  Rep.  631. 
When  the  chose  in  action  accrued 
due,  not  while  the  wife  was  sole, 
but  during  the  coverture,  it  has 
been  said  that  it  is  optional  in  the 
husband  to  join  his  wife  as  co- 
plaintiff.  But  in  WilU  v.  Nureej  1 
Adol.  &  Ell.  65,  Tindal,  C.  J.  (de- 
livering the  judgment  of  the  Ex- 
chequer Chamber  on  a  writ  of  error) 
said — **  This  case  resembles  that  of 
a  bond  given  to  the  wife  during 
coverture.    The  interest  of  the  wife 


forms  a  substratum  upon  which  her 
right  to  join  in  an  action  may  be 
founded."  See  also  ffart  v.  Ste- 
phens, 6  Q.  B.  Rep.  937.  But  see 
infra,  "Rights  arising  from  the 
dissolution  of  the  marriage  by  the 
death  of  the  husband,"  and  *^  by  the 
deathof  the  wife" 

(c)  Checchi  v.  Powell,  6  Bam.  & 
Cres.  253. 

{d)  Barlow  Y, Bishop,  I 'EgLst,432; 
1  Rop.  214. 

(c)  M*NeilageY,  Holhway,  1  Bam. 
&  Aid.  218 ;  Exp,  Barber,  1  Glyn 
&  Ja.  1. 

(/)  Howard  v.  Oakes,  3  Ex.  136; 
Qaters  v.  Madeley,  6  M.  &  W.  423 ; 
Richards  v.  Richards,  2  B.  &  Ad. 
447 ;  Sherrington  v.  Tates,  12  M.  & 
W.  866. 
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for  the  reoovery  of  a  ohose  in  action,  and  the  husband  died  after 
judgment,  but  before  the  suing  out  of  exeoution,  the  judgment 
would  survive  to  her  {g). 

On  the  other  hand,  if  before  the  marriage  the  wife  had 
obtained  a  judgment,  and  she  and  her  husband  sued  out  a  Bcire 
faciasy  and  obtain  an  award  of  execution,  the  property  would 
belong  to  the  husband  (A). 

As  a  joint  judgment  would  survive  to  the  wife  if  her  husband 
died  before  execution  were  awarded,  so  would  a  joint  decree, 
unless  an  order  had  been  obtained,  to  pay  the  money  to  the 
husband,  or  declaring  that  it  belonged  to  him  (/). 

Costs  ordered  by  rule  of  court  to  be  paid  to  husband  and  wife 
were  held  to  survive  to  her  {j).  But  where  an  award  was 
expressly  to  pay  to  the  hmbandy  and,  before  any  further  pro- 
oeedings,  he  died,  his  wife's  claim  was  held  to  have  been  de- 
feated {k). 

The  effect  of  the  husband's  failure  to  reduce  the  wife's  choses 
in  action  into  possession  was,  that  in  the  event  of  his  prede- 
ceasing her,  she  was  entitled  to  them  by  survivorship ;  and  in 
the  event  of  her  predeceasing  him,  he,  in  order  to  get  at  them, 
had  to  take  out  administration  to  her  {I). 

If,  after  the  wife's  death,  the  husband  died  before  her  out- 
standing personal  chattels  were  recovered,  his  next  of  kin  were 
entitled  to  them  in  equity.  In  a  case,  therefore,  where  the  wife 
had  been  a  mortgagee  in  fee,  her  surviving  husband  was  held 
entitled  to  the  mortgage  as  her  administrator,  and  her  heir  was 
considered  to  be  a  trustee  for  him  (m). 

The  husband's  power  of  reducing  his  wife's  chose  in  action 
into  possession  was  assignable ;  but  always  subject  to  the  wife's 
right  by  survivorship  (»).     The  value  of  the  assignment,  there- 


{g)  1  Bop.  212,  and  the  cases 
there  cited.* 

{h)  1  Eop.  212. 

(»)  1  Eop.  216;  10  Vee.  91 ;  and 
see  Heygate  v.  Annesleyy  3  Bro.  G. 
0.  362. 

(y )  Titt  V.  BarOeU,  Hanmer,  104. 

(A;)  Oglander  v.  Boston^  1  Vem. 
396;  1  Eop.  219. 


(0  See  further  on  this  subject, 
*' Eights  arising  from  the  dissolu- 
tion of  the  marriage  by  the  death  of 
the  husband;"  and  '*by  the  death 
of  the  wife; "  jpost, 

(m)  Turner  v.  Crane^  1  Vem. 
170;  1  Eop.  205. 

(n)  Whime  v.  Henning,  2  Phill. 
731. 
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fore,  depended  npon  its  being  made  available  by  rednotion  into  Oluip.  z.  s.  5. 

poBseesion  before  the  wife's  daim  could  arise.    For  it  was  settled 

that  all  snoh  assignments,  whether  by  operation  of  law  or  by  the 

act  of  the  husband,  passed  only  the  interest  which  the  husband 

himself  had  in  the  subject-matter ;  namely,  an  interest  liable  to 

be  defeated  by  his  death  before  reduction  into  possession,  leaving 

his  wife  him  surviving  (o). 

Aooordingly,  the  assignee  was  in  no  better  situation  than  the 
assizor ;  and  he,  too,  must  have  reduced  the  subject  into  posses- 
AoBLy  in  order  to  make  his  title  good  against  the  wife  surviving  {p) . 

The  chose  in  action  might  be  of  such  a  nature  as  not  to  admit 
of  immediate  reduction  into  possession,  for  example,  where  it 
oonsisted  of  a  reversionary  interest  in  a  trust  fund :  the  position 
of  the  assignee  then  depended  upon  the  time  when  the  chose  in 
action  became  capable  of  such  reduction. 

Having  regard  to  this  condition,  three  cases  arose,  which  are 
referred  to  in  the  following  passage  from  Lord  Lyndhurst's 
judgment  in  Honner  v.  Morton  {q) : — 

If  at  the  time  of  the  assignment  he  is  in  a  condition  to  reduce  the  chose 
in  action  into  possession,  the  assignment  operates  immediately.  If  he  is 
afterwards  in  a  condition  to  reduce  the  thing  into  possession,  the  assign- 
ment will  then  haye  full  effect;  but  if  he  dies  before  the  event  happens 
on  which  the  chose  in  action  may  be  reduced  into  possession,  the  assign- 
ment becomes  altogether  inoperative. 

.The  last  of  these  cases  is,  where  the  husband  had,  neither  at  Where,neither 
the  time  of  the  assignment,  nor  subsequently,  the  power  of  ^e  aasi^-  ^ 
reducing  the  chose  in  action  into  possession.    Suppose  that  the  ^terw^s.  it 
husband  and  wife  concurred  in  assigning  to  a  purchaser  for  was  capable 
valuable  consideration,  a  fund  in  which  she  had  a  vested  interest  into  poeses- 

sion. 

(o)  Purdew  y.  Jackson,  1  Buss.  1.  7  Ch.  D.  48),  were  obtained  before 

(p)  The  interest  of  the  assignee  the  reduction   into   possession    of 

was   similarly  defeated,  if  a  de-  the  chose  in  action,  which,  in  any 

cree   of   dissolution    of    marriage  of  those  cases,  became  the  absolute 

{Prole  V.  8oady,  L.  E.,  3  Gh.  220),  property  of  the  wife,  as  if  she  were 

or  judicial  separation  {Johnton  v.  a  feme  sole,  even  though  she  might 

Lander,  L.  £.,  7  Eq.  228),  or  a  pro-  have  joined  with  her  husband  in  a 

tection  order  (i2e  Coward  and  Adams*  mortgage  of  the  chose  in  action :  Be 

Pwrchase,  L.  B.,  20  Eq.  179 ;  Nichol-  Insole,  L.  B.»  1  Eq.  470. 

sen  V.  Drury  Buildings  JSsUOe  Co.,  {q)  3  Buss.  66,  p.  86. 
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in  remainder  expectant  on  the  death  of  a  tenant  for  life ;  and 
suppose,  furthermore,  that  the  tenant  for  life  outliyed  the 
husband.  Here  the  wife  surviving  would  be  entitled  to  the 
fund(r). 

Secondly,  take  the  case  where,  although  the  husband  had  not 
the  power  of  reducing  the  property  into  possession  at  the  time 
of  the  assignment,  he  acquired  that  power  subsequently.  In 
Aahby  v.  Ashby  (a),  the  husband  assigned  his  wife's  reversionary 
chose  In  action  to  a  particular  assignee  for  value.  He  survived 
the  person  on  whose  life  the  reversion  depended  ;  and,  there- 
fore, reduction  into  possession  might  well  have  taken  place. 
Tet,  inasmuch  as  he  died  before  the  property  was  actually 
recovered,  the  assignment  was,  by  Vice-Ohancellor  Enight 
Bruce,  held  to  be  void  against  the  surviving  wife  {t). 

In  the  third  case,  i.  «.,  where,  both  at  the  time  of  the 
assignment  and  subsequently,  the  husband  had  full  power  to 
reduce  the  property  into  possession,  it  was  well  established  that 
the  assignee  must,  as  in  every  other  case,  perfect  his  titie  by 
reducing  the  chose  in  action  into  possession  during  the  coverture. 
He  took  only  what  the  husband  could  assign,  and  it  would  be 
<<  strange  if  a  man  should  in  any  way  be  able  to  transfer  to 
another,  a  larger  or  better  interest  than  he  had  in  himself  "  {u). 

The  wife's  life  interest  in  a  trust  fund,  so  far  as  the  annual 
payments  which  might  accrue  after  the  death  of  her  husband  are 
concerned,  was  a  chose  in  action  which  could  not  be  reduced  into 
possession  during  the  coverture ;  and,  in  accordance  with  the 
decisions  in  Purdew  v.  Jackson  and  Honner  v.  MortoHy  it  was 
held  that  neither  the  husband  alone,  nor  the  husband  and  wife 
together,  could  dispose  of  such  an  interest  beyond  the  duration 
of  the  coverture  {x). 


(r)  Purdew  v.  Jackson,  1  Buss.  1 ; 
Honner  v.  Morton,  3  Buss.  66.  See 
Duherly  v.  Day,  16  Beav.  33. 

(«)  1  Coll.  553. 

{i)  His  Honor  in  so  niling  relied 
upon  a  case  with  which,  he  said,  his 
own  opinion  agreed}  namely,  Ellison 
V.  Elunn,  13  Sim.  309.-    See  also 


Hutchings  v.  Smith,  9  Sim.  137; 
Michehnore  v.  Mudge,  2  Gifl.  183. 

(m)  Per  SirW.  Grant,  in  Mit/ord 
V.  Mit/ord,  9  Ves.  87.  See  also 
Hutchings  v.  Smith,  9  Sim.  137 ;  Z« 
Vasseur  v.  Scratton,  14  Sim.  116. 

(»)  Stiffs  V.  Everitt,  1  Myl.  &  Or. 
37 ;  Harley  v.  Harley,  10  Hare,  325. 
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In  the  case  of  Hore  v.  Beeher(j/)yA  single  woman,  being  coutp.  i.  t.d. 
entitled  to  an  annuity  for  her  life,  eeoured  by  bond,  married :  Effect  of  a 
and  her  husband  executed  a  rekase  of  the  bond  and  died.    It  '^®**®- 
was  decided  that  the  widow's  claim  to  the  future  payments  of 
the  annuity  for  her  life  was  barred  by  the  husband's  release. 
With  reference  to  Stife  v.  Everitt^  Shadwell,  V.-C,  remarked 
in  this  case: — 

That  was  a  case  of  assignment.  There  is  a  difference  between  an  assign- 
ment and  a  release.  The  question  there  was,  whether  the  husband  could 
pass  that  right  in  a  chose  in  action  which  should  surriye  to  the  wife  after 
the  death  of  the  husband.  But  here  the  question  is,  what  is  the  effect  of 
a  release  ?  It  is  material  that  the  law  should  be  clearly  imderstood  on 
this  j>ouit.  If  anything  is  secured  by  bond  or  otherwise  to  a  woman  who 
afterwards  marries,  the  husband  may  then  release  the  security ;  and  if  he 
releases  the  security,  there  is  an  end  of  the  annuity  {%), 

It  was,  however,  settled  by  the  decision  in  Rogers  v.  Acaster  (a).  Release  as 
that  the  release  by  the  husband  of  the  wife's  reversionary  chose  aas^nment. 
in  aotion,  was  as  inoperative  as  his  assignment  to  bar  the  wife's 
right  by  survivorship.    In  the  judgment,  Sir  J.  Eomilly,  M.B., 
observed : — 

"Where  personal  property  is  vested  in  possession  in  a  husband  in  right 
of  his  wife,  he  can  pass  it  by  assignment ;  but  when  a  present  debt  is 
owing  to  his  wife  he  may  either  receive  the  debt  or  release  the  obligation. 
Thus,  in  the  case  of  a  bond  conditioned  to  pay  either  a  sum  down  or  an 
annuity  for  life,  I  understand  that  the  husband  might  release  the  bond, 
and  that,  the  security  being  released,  there  could  be  no  claim  after  his 
death ;  but  I  do  not  understand  that,  in  any  of  the  cases  cited,  it  has  ever 
been  held  that  a  husband  can  release  a  debt  which  is  not  due  to  the  wife, 

(y)  6  Jur.  44;  11  L.  J.  (N.  S.)  of  the  assignor,  provided  that  the 

153.  assignment  is  not  by  way  of  charge 

(z)  It  may  be  assumed  that  the  only,  and  that  notice  thereof  is  given 

difference  between  an  assignment  to  the  debtor, 

and  a  release  has  now  been  entirely  (a)  14  Beav.  446.    See  also  JVfo- 

abrogated.    It  seems  to  have  been  gerald  v.  Fitzgerald^  L.  B.,  2  P.  0. 

only  with  reference  to  choses  in  83,  where  Wood,  L.  J.,  in  delivering 

action  that  the  doctrine  was  of  any  the  judgment  of  the  Court,   said 

importance,  and  was  founded  upon  that  the  case  of  Sore   v.  Becker 

the  fact  that  choses  in  action  were  could  scarcely  be  reconciled  with 

not  assignable  at  law.    But  now,  the  doctrines  of  a  Court  of  Equity 

by  the  Judicature  Act,  1873,  sect,  as  to  the  inalienable  character  of  a 

25  (6),  choses  in  action  may  be  wife's  reversionary  interest, 
assigned  by  writing  under  the  hand 


^  wipe's  choses  in  action. 

Ohap.  I.  f.  0/  but  in  respect  of  which  the  wife  may  hereafter  have  an  interest.  There 
""•"""■""—  is  a  great  distinction  between  a  debt  due  to  the  wife  with  an  immediate 
right  of  action,  and  a  right  of  action  which  may  arise  at  a  future  time. 
Suppose  such  a  case  as  this: — A  covenant  to  a  wife  to  pay  a  sum  of  money 
on  tiie  death  of  her  husband.  Here  there  is  a  present  obligation,  but  no 
right  of  action  imtil  the  breach  by  non-payment  after  the  death  of  the 
husband.  Could  the  husband  release  such  an  obligation  P  I  apprehend 
he  clearly  could  not,  and  no  authority  has  been  cited  for  any  such  right. 

Effect  of  The  Court  had  no  authority  to  enable  the  husband,  or  the 

in  Gonrt.  husband  and  wife  together,  to  dispose  of  her  reyersionaiy  ohoses 
in  action,  even  although  she  were  examined  in  Court,  and  were 
to  express  her  consent  that  the  transfer  should  be  made.  Thus, 
in  Wade  v.  Saunders  (6),  Sir  Thomas  Plumer,  about  a  year  after 
his  decision  in  Purdew  v.  Jackson^  refused  to  take  the  consent  of 
a  married  woman  to  give  up  her  reversionary  interest,  in  part 
vested,  and  in  part  contingent,  in  a  fund  in  Court,  in  favour  of 
a  purchaser  from  her  husband  (c). 

**  A  wife  by  her  consent  in  a  Court  of  Equity  can  only  depart  with  that 
interest  which  is  the  creature  of  a  Court  of  Equity, — the  right,  which  she 
has  in  a  Court  of  Equity,  to  claim  a  provision,  by  way  of  settlement  on 
herself  and  children,  out  of  that  property  which  the  husband  at  law  would 
take  in  possession  in  her  right.  Her  equity  arises  upon  his  legal  right  to 
present  possession.  This  principle  has  no  application  to  a  remainder  or 
reversion"  (d). 

ABognxnent  It  was  decided  in  Whittle  v.  Henning  {e)y  that  a  wife's  re- 
byo^don  Ycrsionary  interest  in  a  chose  in  action  could  not  be  accelerated 
ownera^'       by  the  assignment  to  her  of  all  the  prior  interests,  so  as  to  vest 

in  her  an  absolute  and  assignable  property.     Lord  Cottenham, 

L.  C,  in  his  judgment,  said : — 

'*  It  is  true  that  the  wife  in  this  case  has  not  only  a  present  life  interest 
from  her  husband,  but  the  ultimate  interest  in  the  fund  from  her  son, 
and  therefore,  it  is  said,  has  a  present  absolute  title  to  the  whole.  This 
proposition  assumes  that  her  reversionary  life  interests  no  longer  exists ; 
that  it  is  in  fact  merged  m  the  other  interests  so  conferred  upon  her  by 
her  husband  and  son.    But  this  can  only  prevail  if  the  Court  should,  by 

(5)  Turn.  &  Buss.  306.  Jackson,  Drury,  42. 

(c)  See  WhiUU  v.   ffenning,    2  {d)  Per  Sir  J.  Leach,  in  Pickard 

Fhill.  731.    See  also  RichaTdA  v.  v.  Boberts,  3  Mad.  385. 

Chambere,  10  Yes.  580;  WooUand$  (e)  2  Ph.  731. 
V.  CrouKher,  12  Ves.  174 ;  Box  v. 
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analogy  to  law»  establish  an  equitable  merger  for  the  sole  purpose  of    (niap.  Z.  ■.  5. 
depziying  the  wife  of  this  protection  to  her  reversionary  interest  whioh  it 
has  hitherto  afforded"  (/). 

Upon  the  bankraptoy  of  the  huBl>and,  all  his  interest  in  his  Effect  of 
wife's  choses  in  action*  vested  in  his  trustee ;  but  this  assignment  bankroptoy. 
by  operation  of  law  was  subject  to  the  same  condition  as  attached 
to  any  other  assignment,  that  is  to  say,  its  operation  could  only 
be  perfected  by  the  actual  reduction  into  possession  of  the  chose 
in  action  during  the  coverture  (^).  The  trustee,  moreover, 
could  not  maintain  an  action  in  his  sole  name  for  the  recovery  of 
such  property,  but  should  sue  in  the  joint  names  of  himself  and 
the  wife.  And  if  the  husband  died  before  execution,  the  wife 
could  carry  on  the  action  for  her  own  benefit  (A). 

In  1857  an  Act  (t)  was  passed,  which  enabled  a  mairied  MaUns'  Aot. 
woman  by  deed  to  dispose  of  reversionary  interests  in  personal 
estate,  to  which  she  is  entitled  imder  any  instrument  made  after 
the  31st  December,  1857,  not  being  a  settlement  made  on  the 
occasion  of  her  marriage,  as  fully  and  effectually  as  she  could  do 
if  she  were  ^feme  8ok,  The  husband  must  concur  in  the  deed 
by  which  such  disposition  is  made,  and  it  must  be  acknowledged 
by  her  in  the  manner  prescribed  by  the  Acts  for  the  Abolition 
of  Fines  and  Eecoveries  (k). 

When  a  married  woman  is  entitled,  by  virtue  of  an  appoint- 
ment made  since  the  31st  December,  1857,  under  a  power  in 
an  instrument  executed  before  that  date,  her  interest  is  not 
one  which  can  be  disposed  of  under  the  Act:  the  later  deed 
being  regarded  as  incorporated  in  that  from  which  it  derives  its 

(0- 


(/)  See  also  Story  v.  Tonge,  7  Q.  B.  864. 

Beav.  91 ;  Brandon  v.  Woodthorpe,  (»)  20  So  21  Yict.  c.  57,  commonly 

10  Beav.  463.     The    decision   in  called  *'  Sir  B.  Malins'  Act.''    The 

Whittle  V.  Henning  has  overruled  text  of  the  Act  will  be  found  in  the 

LachUm  v.  AdamSy  5  L.  J.,  Ch.  382;  Appendix. 

Creed  v.  Perry,  14  Sim.  592,  and  (^)  3  &  4  Will.  4,  c.  74,  and  in 

EdU  V.  Hugonin,  ibid.  595.  Ireland  4  &  5  Will.  4,  c.  92.    See 

{g)  See    ante,  p.  32;    Pierce  v.  also  The  Ck)nveyancing  Act,  1882 

Thornley,  2  Sim.  167.  (45  &  46  Vict.  c.  39),  s.  7, 

(h)  Sherrington  v.  YcOee,  12  Mee.  (Q  ReBuUer'e  rrttffo,  3Ir.B.,Eq. 

&  W.  855 ;  Hart  v.  Stephene^  6  Q.  138.  ThisActstillappliestointerests 

B.  987 ;  ScarpeUini  v*  Atchieon^  7  which  aocroed  before  Ist  Jan.  1888. 
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COutp.  L  ■.  5.  By  an  assignment  duly  made  under  this  statute,  a  married 
woman  is  enabled  to  transfer  personal  property  to  which  she  is 
entitled  in  reversion,  discharged  from  her  husband's  jiia  maritij 
as  fully  and  efEeotually  as  if  she  were  2Lfeme  «ofc,  and  an  absolute 
title  is  thereby  given  to  the  assignee  {m). 
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ment* 


SECTION  VI. 
THE   wife's   equity   TO   A   SETTLEMENT. 
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Closely  connected  with  the  subject  of  the  wife's  choses  in 
action,  and  other  property  devolving  upon  her  during  coverture, 
and  the  rights  of  the  husband  therein,  was  the  doctrine  of  the 
wife's  equity  to  a  settlement.  It  may  be  observed,  that  the 
law  of  England  furnishes  no  direct  method  whereby  a  husband 
can  be  compelled  to  maintain  his  wife;  but  from  early  times 
the  old  Court  of  Chancery  asserted  a  jurisdiction  in  favour 
of  the  wife ;  and,  wherever  a  husband  sought  the  aid  of  equity 
to  enable  him  to  obtain  the  wife's  property,  the  assistance  of 
the  Court  was  withheld,  unless  and  until  a  provision  was  made 


(m)  See  judgment  of  Loid  Selbome  in  Re  BatcJielor,  L.  E.,  16  Eq.  481. 
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out  of  the  property  for  the  wife,  if  she  required  it.     The  f  ounda-   Chap.  I.  ■.  6. 
tion  of  the  right  seems  to  have  been  the  control  which  Courts  of 
Equity  exerdsed  over  property  falling  under  their  dominion, 
together  with  the  principle  that  he  who  comes  into  equity  must 
do  equity. 

In  the  former  editions  of  this  work,  the  subject  of  the  wife's 
equity  to  a  settlement  received  full  £md  detailed  consideration ;  it 
is  now  treated  concisely,  for  the  recent  Act  has  almost  abolished 
the  practical  importance  of  this  branch  of  law.  The  doctrine,  it 
must  be  observed,  has  no  application  to  separate  property,  that 
being  effectually  secured  for  the  use  of  the  wife. 

By    the    Married  Women's    Property  Act,    1882,  all    the  Effect  of  Mar- 
property  of  women  married  on  or  after  the  Ist  January,  1883,  pjroperty  Act, 
and  all  the  property  of  women  previously  married,  the  title  to  ^^®^" 
which  shall  have  accrued  after  that  date,  is  declared  to  be  their 
separate  property.     It  is,  therefore,  only  in  cases  of  marriages 
contracted,  and  property  acquired,  before  the  1st  January,  1883, 
that  questions  as  to  the  wife's  equity  can  in  future  arise  (n). 

An  interesting  question  arises  as  to  the  effect  of  the  Judica-  Whether 
ture  Act  {o)  upon  the  doctrine  under  consideration.  All  the  affected  by 
Courts  being  amalgamated,  and  the  rules  of  equity,  in  cases  ^^^^tj^^ 
of  conflict  or  variance,  prevailing  over  those  of  the  common 
law,  there  can  be  no  doubt  that  the  wife  may  claim  her  equity 
in  any  Division  of  the  High  Court;  jmd  it  would  seem  to 
follow  that,  although  the  doctrine  had  no  relation  to  property 
recoverable  at  law,  a  husband  now  seeking  to  recover  a  debt  or 
chose  in  action  of  his  wife's,  by  force  of  his  legal  title,  ought  to 
be  put  upon  terms  by  the  Queen's  Bench  Division  in  the  same 
way,  and  to  the  same  extent,  as  if  he  had  been  suing  in  the 
Court  of  Chancery  before  the  Judicature  Act.  There  is,  how- 
ever, no  recorded  instance  of  this  having  been  done.  It  may, 
indeed,  be  urged,  that  when  it  was  declared  that  the  rules  of 
equity  should  prevail,  it  was  not  intended  thereby  to  alter  or 
enlarge  the  rights  of  individuals ;  and  that  a  husband,  with  a 

(n)  Questions    as  to  the  wife's  of  a  fund  in  the  custody  of  the 

equity  may  also  occasionally  arise,  English  Court.    See,  however,  oases 

where  a  husband,  whose  domicile  is  cited  ^>od^,  p.  52. 
foreign,  seeks  to  obtain  possession         (o)  36  &  37  Yict.  o.  66. 
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Ohap.  L  s.  6. 


When  the 
equity  arose. 


To  what  it 
attached. 


oomplete  legal  title,  might  still  assert  his  legal  rights  as  before 
the  Act.  This,  however,  is  not  a  satisfactory  basis  on  which  to 
rest  the  wife's  equity  to  a  settlement ;  and  the  logical  result  of 
the  amalgamation  of  the  Courts,  coupled  with  the  declaration 
that  equitable  prmoiples  shall  prevail,  is,  that  the  distinction, 
which  made  the  wife's  equity  dependent  upon  the  nature  of  the 
property,  has  been  abolished. 

This  equity  of  the  wife  to  a  settlement  or  provision  out 
of  a  fimd,  arose  when  the  interest  claimed  by  the  husband  in 
right  of  his  wife  was  merely  equitable  (/?),  or  where,  though 
legal,  it  became  the  subject  of  a  suit  in  equity.  It  attached 
only  to  property  which  the  husband  took  in  right  of  his  wife, 
not  to  property  which  the  wife  took  in  her  own  right  {q)y  and 
to  property  to  which  the  wife  became  entitled  before  (r)  as  well 
as  after  marriage  («).  It  was  an  obligation  which  the  Court 
fastened  not  upon  the  property  but  upon  the  right  to  receive  it ; 
and  imtil  this  equity  was  satisfied,  no  part  of  the  fund,  which 
the  husband  sought  to  recover,  could  be  set  ofi  against  a  debt 
due  by  him  {f). 

The  equity  attached  to  all  property  which  the  husband  was 
entitled  to  receive  in  right  of  his  wife,  and  as  well  to  property 
in  which  she  had  only  a  life  interest  (t«),  as  to  that  in  which  she 
had  an  absolute  interest.    It  attached  also  to  a  term  held  in 


(p)  As  in  the  case  of  an  equitable 
estate  in  fee,  Smith  v.  Mathews,  3 
De  G.,  F.  &  J.  139,  or  where,  for 
example,  a  fund  is  vested  in  trus- 
tees who  have  the  legal  estate,  the 
wife,  or  rather  the  husband  in  her 
light,  having  only  the  equitable  or 
beneficial  interest.  In  Ruffles  y. 
Alston,  L.  B.,  19  Eq.  546,  a  doubt 
was  expressed  whether  in  some 
cases  a  wife  might  not  be  entitled 
to  her  equity  to  a  settlement  out  of 
a  legal  debt. 

{q)  Life  Association  o/SeaUandY. 
Siddal,  3  De  G.,  F.  &  J.  271,  276. 

(r)  Taunton  v.  Morris,  8  Ch.  D. 
453;  11  Oh.  D.  779. 


{«)  Barrow  v.  Barrow,  18  Beav. 
529. 

{t)  Carr  v.  Taylor,  10  Ves.  574 ; 
JEx  parU  O'Ferrall,  1  Glyn  &  J.  347 ; 
M'Cormick  v.  Oarnett,  2  Sm.  &  Giff. 
37 ;  Knight  v.  Knight,  L.  E.,  18  Eq. 
487;  Re  GordwelVs  Estate,  L.  E., 
20  Eq.  644.  See  also  Oshome  v. 
Morgan,  9  Hare,  432. 

(u)  Taunton  v.  Morris,  8  Ch.  D. 
453;  11  Ch.  D.  779;  and  see  Waikyns 
V.  Watkyns,  2  Atk.  96;  Wright  v. 
-flforZcy,  11  Ves.  12;  CWmerv.  CWnwr, 
Mos.  113,  118;  Sleech  v.  Thoming- 
ton,  2  Ves.  sen,  560 ;  Peters  v.  Orote, 
7  Sim.  238;  Coster  y.  Coster,  I  Koen, 
199 ;  Gilchrist  T.  Cator,  1  De  G.  &  S. 
188;  Re  Ford,  32  Beav.  621. 
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trust  for  the  wife  (a?).  As  the  equity  was  founded  upon  the  Oluip. Lee. 
light  to  present  possession,  no  settlement  could  be  daimed  out 
of  property  in  remainder  or  in  reversion,  imtil  it  fell  into  pos- 
session (y).  For  the  same  reason  that  the  property  must  have 
been  property  to  which  the  husband  was  entitled  in  right  of  his 
wife,  it  was  held  that  where  the  interest  of  a  husband  and  wife 
was  that  kind  of  joint  tenancy  called  a  tenancy  by  entireties, 
as  in  the  case  of  a  legacy  to  a  husband  and  wife  (2),  there  was 
no  equity  to  a  settlement. 

In  Ward  v.  Ward  (a),  where  an  annuity  was  settled  on  the 
hnsband  and  wife  during  their  joint  lives,  it  was  held  that  the 
husband  took  the  whole  income  during  the  joint  lives,  and  that 
the  wife  had  no  equity  to  a  settlement ;  but  in  the  case  of  a 
capital  sum  or  legacy  given  in  such  terms,  the  contingent 
interest  of  the  wife  as  survivor  was  preserved,  and  the  husband 
was  not  allowed  to  defeat  it  by  alienation  in  her  lifetime  (J). 
The  wife  had  no  equity  to  a  settlement  out  of  arrears  of  income 
which  the  husband  was  entitled  to  receive  as  it  became  due  (e). 
But  in  determining  what  arrears  were  to  be  subject  to  this  rule, 
the  Court  had  regard  to  the  date  of  the  institution  of  the  suit, 
and  exercised  its  discretionary  jurisdiction  in  respect  of  those 
arrears  which  might  have  accrued  subsequently  to  that  date  (d). 

Though  there  might  be  an  equity  to  a  settlement  as  against 
the  husband  or  his  assignees,  a  wife,  whose  ante-nuptial  debts 
were  still  unsatisfied,  was  not  entitled  to  a  settlement  of  the 
property,  until  provision  had  been  made  from  the  property  for 
the  debts  owing  by  her  at  the  date  of  her  marriage  {e). 

This  right  of  the  wife  to  an  equity  to  a  settlement  was  prin-  Against 
GLpally  of  importance  in  those  cases  where  the  husband  had  equity  arose. 

{x)  Siurgis  v.  Champneys,  5  My.  (c)   Be  Carres  Trusts,  L.  £.,  12 

&  Cr.  97;  Hanson  v.  Keating,  4  Eq.  609;  see,  however,  Zf/e^MOcta- 

Hare,  1.  tion  of  Scotland  v.  Siddal,  3  Do  G., 

(y)  Osh&me  v.  Morgan,  9  Hare,  F.  &  J.  271. 

432;  Pickard  v.  Roberts,  3  Madd.  {d)  Taunton  v.  Miyrris,  8  Ck  D. 

384.  453. 

(»)  Atcheson  v.  Atcheson,  11  Beav.  (c)  Barnard  v.  Ford,  L.  E.,  4 

485.  Oh.  247.    The  priiiciple  of  this  de- 

(a)  14  Oh.  D.  606;    Godfrey  V.  dsion  seems  to  be  unaffected  by  the 

Bryan^  14  Oh.  D.  516.  Mamed  Women's  Property  Aots  of 

(()  Aicheton  v*  Atcheson,  ufn  supra,  1870  and  1874. 
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Ohap.  1. 1. 6.  assigned  the  fund  to,  or  charged  it  in  favour  of,  a  particular 
assignee,  or  where  it  had  vested  in  a  general  assignee  under  the 
husband's  bankruptcy  or  insolvency.  In  those  cases  in  which 
the  husband  only  was  interested,  the  allowanoe  of  the  equity 
depended  upon  whether  or  not  the  wife  was  already  provided 
with  an  adequate  separate  maintenance  (/).  It  is  clear  that 
she  was  entitled,  even  out  of  property  in  which  she  took  a  life 
interest  only,  if  her  husband  failed  to  maintain  her,  by  deserting 
her  (g),  or  by  becoming  bankrupt  or  insolvent  (A). 
As  againat  In  the  C6ise  of  the  husband's  bankruptcy  or  insolvency,  the 

ai^gnee.  equity  was  enforced  against  his  general  assignee  out  of  the 
wife's  life  interests,  as  well  as  absolute  interests,  in  property, 
because,  at  the  time  when  the  title  of  such  assignee  was  vested, 
the  incapacity  of  the  husband  to  maintain  the  wife  had  already 
raised  the  equity  for  the  wife.  A  general  assignee  was  in  the  same 
position  as  the  husband  himself,  and  as  against  him  there  was 
no  distinction  between  a  Ufe  interest  and  corpus  (i),  and  on  these 
grounds  the  settlement  of  a  legacy  to  the  wife  has  been  held 
valid  against  the  husband's  creditors  (J), 
Ab  against  Ab  against  a  particular  assignee  for  value,  the  wife's  equity 

SiSgnee.  to  a  settlement  out  of  property  in  which  she  took  an  absolute 
interest  was  fully  established.  In  such  a  case,  her  right  to  the 
provision  out  of  the  property  was  not  for  herself  alone,  but  for 
herself  and  her  children,  and  was  independent  of  the  acts  and 
conduct  of  her  husband.  Moreover,  any  one  claiming  under  the 
husband  could  only  take  subject  to  the  same  equity  as  the  husband. 
But  there  was  a  distinction  in  the  case  of  a  particular  assignee 
for  value  of  property  in  which  the  wife  took  a  life  interest  only : 
and  in  such  a  case,  where  the  husband  had,  previously  to  his 
desertion  or  inability  to  maintain  his  wife,  assigned  the  pro- 
.  perty  for  value,  the  right  of  the  wife  did  not  arise ;  for  the 
equity  by  which  it  was  said  that  the  purchaser  was  to  be 

(/)  Agutlar  Y.  Aguilar,  5  MjoM.  v.  Motley,  11  Ves.  12;   JacoU  v. 

414 ;  Spicer  v.  Spker,  24  Beav.  366 ;  AmyaU,  1  Mad.  376,  n. ;  8^%ru  v. 

QiaameUi  v.  Frodgere,  L.  K,  8  Ch.  Aah/ord,  23  Beav.  132. 
338.  (t)  Sturgis  v.  CJiampneye,  6  Myl. 

{g)  Oilchrut  v.  CaUfr,  1  De  G.  &  &  Cr.   97 ;    Taunton  v.  Morris,  8 

Sm.  188.  Oh.  D.  463 ;  11  Oh.  D.  779. 

{h)  Brown  v.  Clark,  3  Ves.  166;         (/)  Montefiore  v.  Behrens,  L.  E., 

Lumh  V.  Milnes,  6  Ves.  617;  Wright  1  Eq.  171. 
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bound  might  not  exist  at  the  time  of  the  purchase,  and  de-  Chap.  I.  ■.  6, 
pending  upon  the  conduct  of  the  husband,  might  never  come 
into  existence  (*). 

In  the  case  of  a  particular  assignee  for  value,  if  the  husband, 
at  the  time  of  the  assignment  of  his  wife's  life  interest,  was  not 
maintaining  her,  the  equity  for  a  settlement  arose.  If,  on  the 
other  hand,  the  husband  was  maintaining  her  at  the  time  of  the 
assignment,  but  afterwards  failed  in  the  performance  of  that 
duty,  the  equity  did  not  arise  {f) ;  because  the  assignee  who  be- 
came a  purchaser  bond  fide^  when  the  husband  and  wife  were 
living  together,  ought  not  to  suffer  on  account  of  any  subsequent 
difference  arising  between  the  married  parties. 

According  to  former  opinions,  it  was  only  where  the  husband  The  wife  may 
appeared  as  a  plaintiff  seeking  aid  from  the  Court  that  the  olaimae 
equity  came  into  action.    But  it  was  settled  later,  that  the  P^*^*^- 
wife  herself  might  assert  her  right  to  a  settlement,  by  proceed- 
ings instituted  against  her  husband   for  that   sole    purpose, 
through  the  instrumentality  of  her  next  friend  (m).    It  was 
necessary  to  daim  the  settlement  for  herself  and  her  children, 
and  not  for  herself  alone. 

There  was  no  fixed  rule  as  to  the  amount  to  be  settled  :  the  Amount 
proportion  in  each  case  depended  on  all  the  circumstances; 
and,  in  fixing  it,  any  previous  settlement  which  might  have 
been  made,  or  any  property  of  the  wife's  which  might  have 
been  previously  acquired  by  the  husband,  was  taken  into  con- 
sideration. The  amount,  therefore,  was  discretionary  in  the 
Court  (w). 

Most  frequently  one-half  of  a  fund(o),  in  some  cases  a 
larger  proportion  (;?),  was  settled,  and  occasionally  the  whoh 

{h)  Tidd  V.  Lister,  10  Hare,  140 ;  (n)  Qrtm  v.  0«c,  1  Sim.  &  St.  260 ; 

TauTiion  v.  Morris,  8  Oh.  D.  463;  Napier  v.  Napier,  1  Dr.   &  "War. 

11  Oh.  D.  779.  407 ;   Auhrey  v.  Brown,  4  W.  E. 

(0  And  this,  too,  though   the  426;  8pireU  v.  Willows,  L.  E.,  1 

wife's  interest  was  at  the  time  of  Oh.  620 ;  Re  8uggiU*a  Trusts,  L.  E., 

the  assignment  reversionary ;  Life  3  Oh.  216. 

Association  of  Scotland  v.  Siddal,  3  (o)  Jewson  v.  Moulson,  2  Atk.  417, 

De  G.,  F.  &  J.  271,  276.  423;  lEop.  260,  and  cases  there  cited; 

(to)  Elihanh  v.  Montolieu,  6  Ves.  SpireU  v.  Willows,  L.  E.,  1  Oh.  620. 

737.  (p)  Coster  v.  Coster,  9  Sim.  697. 
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Ohap.  I.  B.  6.  fund,  where  special  oiroumstances  were  present,  such  as  in-^ 
solvency  on  the  part  of  the  husband  (^),  inability  to  sup- 
port (r)  his  wife,  cruelty  («),  desertion  or  adultery  (^),  or  where 
the  fund  was  small  (u),  or  where  the  husband  had  alrecidy  re- 
ceived part  of  the  fund  (a?). 

In  cases  of  insolvency,  and  of  no  settlement  on  the  wife,  the 
whole  fund,  where  the  interest  of  the  wife  was  absolute,  has 
been  settled,  even  against  a  purchaser  for  valuable  consideration 
frem  the  husband's  assignees  (^),  or  against  the  husband's 
assignees  for  value  (s). 

The  equity  to  a  settlement  might  be  waived  by  a  married 
woman  if  of  fuU  age,  but  not  if  an  infant  (a) ;  and  only  upon 
her  consent  being  formally  taken  by  the  Court  either  upon  her 
separate  examination  or  under  a  special  commission  issuing 
frem  the  Court  (6) ;  but  if  the  consent  had  been  abeady  given 
upon  examination  before  a  competent  tribunal,  it  would  seem 
that  she  need  not  be  examined  again  (c). 


Waiver  of 
the  equity  by 
consent  in 
Court. 


See,  too,  Ex  parte  Pug\  1  Drew. 
202 ;  Vaughan  v.  Buck,  1  Sim.,  N. 
S.  284 ;  Napier  v.  Napier,  1  Dm.  & 
War.  407 ;  Ex  parte  Thompson ,  1 
Deac.  Bank.  Cases,  90;  Be  Suggitfs 
Trusts,  L.  E.,  3  Ch.  215. 

{q)  Gardner  v.  Marshall,  14  Sim. 
675.  See  also  Re  Merriman^s  Trust, 
10  W.  E.  334;  Smith  v.  Smith,  3 
Giff.  121;  Brett  v.  Greenwell,  3 
Yo.  &  Coll.  Ex.  230;  Jacobs  v. 
Amyatt,  1  Mad.  376.  It  has  always 
been  usual  to  have  regard  to  the 
amount  of  the  wife's  fortune  appro- 
priated by  the  husband.  Bond  v. 
Simmons,  3  Atk.  20 ;  Oreen  v.  Otte, 
1  Sim.  &  St.  250;  Francis  v.  Brook- 
ing,  19Beav.  347;  Scott  v.  Spashett, 
3  Mac.  &  a.  599. 

(r)  Be  Cutler,  14  Beav.  220 ;  Be 
CordwelVs  Estate,  L.  E.,  20  Eq.  644. 

(«)  Oxenden  v.  Oxenden,  2  Vem. 
493;  Williams  v.  Callow,  ibid.  752. 

(0  Wright  V.  MorUy,  11  Ves.  12 ; 
Dunkley  y.  Dunkley,  2  De  G.,  M. 
&  G.  390;  Gilchrist  y.  Caior,  1  De 


G.  &  Sm.  188 ;  Gent  v.  Harris,  10 
Hare,  383 ;  Layton  v.  Layton,  1  Sm. 
&  G.  179 ;  Be  Disney,  2  Jur.,  N.  S. 
206;  Koeber  v.  Sturgis,  22  Beav. 
588 ;  Be  Ford,Z2  Beav.  621. 

(tt)  Be  Kincaid's  Trusts,  1  Drew. 
326;  Be  Hooper's  Trusts,  6  W.  B. 
824. 

{x)  Scott  V.  SpasJiett,  ubi  sup, ; 
Ward  V.  Yates,  1  Dr.  &  Sm.  80. 

(y)  Francis  v.  Brooking,  19  Beav. 
347 ;  Scott  v.  Spashett,  3  Mac.  &  G. 
599. 

(z)  Marshall  v.  Fowler,  16  Beav. 
249;  Be  Welchman,  1  GifP.  81; 
Buncombe  v.  Greenacre,  29  Beav. 
578. 

(a)  Shipway  v.  BaU,  16  Ck  D. 
376;  Stubbs  v.  Sargon,  2  Beav. 
496;  AbraTiam  v.  Newcombe,  12 
Sim.  566. 

(6)  See  1  Dan.  Ch.  Pract.  123; 
Seton  on  Decrees,  668. 

(c)  Campbell  v.  French,  3  Ves.  321 ; 
May  V.  Boper,  4  Sim.  360. 
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In  the  case  of  a  ward  of  Court,  whose  husband  committed  Ohap.  L  i.  6. 
a  contempt  of  Court  in  marrying  her,  the  Court  refused  to  allow 
the  wife  to  waive  her  equity  (d). 

The  consent  of  the  wife  was  not  binding  on  her  if  made 
under  a  mistake  (&),  and  it  could  be  revoked  at  any  time  before 
the  transfer  of  the  fund  was  completed  (/). 

While  the  amount  of  the  fund  was  unascertained,  the  Court 
would  not  take  the  wife's  consent  (^),  except  in  cases  where 
a  known  fund  was  liable  to  diminution,  as  for  costn  (A). 

Where  the  sum  belonging  to  the  wife  was  under  200/.  (»),  or 
produced  less  than  10/.  a  year,  the  practice  of  the  Court  was  to 
dispense  with  the  wife's  consent,  and  to  order  the  amount  to  be 
paid  to  the  husband,  on  proof  that  the  fund  was  not  affected  by 
any  settlement  or  agreement  for  a  settlement  {k). 

The  order  for  payment  out,  where  the  wife  appeared  to  consent, 

could  not  originally  be  made  at  the  hearing ;  but  af  tetwards  the 

order  was  made  either  at  the  hearing  or  onfurther  consideration  (/) . 

The  evidence  required  to  show  that  the  fund  was  not  affected  Evidence 

,  p     required. 

by  any  settlement,  was  an  affidavit  by  the  husband  and  wife 
that  there  had  been  no  settlement  or  agreement  for  a  settlement; 
if,  on  the  other  hand,  there  was  a  settlement,  it  was  necessary  to 
produce  it ;  an  affidavit,  that  the  fund  was  not  affected  thereby 
being  insufficient  (m).  This  evidence  was  dispensed  with  where 
the  fund  was  very  small,  as  under  10/.  (n).  In  later  years, 
it  became  the  practice  of  the  Court,  if  the  whole  simi  did  not 
exceed  200/.,  or  10/.  a  year,  to  pay  the  amoxmt  to  the  wife 
and  her  husband,  upon  proof  of  the  marriage,  and  on  an  affidavit 
by  her  and  her  husband  of  no  settlement  or  agreement,  or,  in 

{d)  Stackpole  v.  Beaumont,  3  Ves.  1086 ;  BoherU  v.  Colldt,  1  Sm.  &  G. 

89.  See  Ball  v.  CouiUy  1  Ves.  &  Bea.  138. 

300.  (i)  Elxbanh  v.  MontoUeu,  5  Ves. 

(c)  Watson  v.  Marshall,  17  Beav.  742,  n. 

363.  {k)  See  Ch.  Funds  Consol.  Eules, 

(/)  Fmfold  V.  Mould,  L.  E.,  4  1874,  r.  62;  Seton  on  Decrees,  670. 

Eq.  562.  {I)  13  &  14  Vict.  c.  35,  s.  28. 

{g)  8perUngY.Boch/ort,BYesA63,  (m)  Bose  y.  Bolls,  1  Beav.  270; 

180 ;  Moss  V.  Dunlop,  Johns.  490 ;  Britten  v.  Britten,  9  Beav.  143. 

Anon.,  6  Jur.,  N.  S.  1124.  (n)  Veal  y.  Veal,  L.  E.,  4  Eq. 

(A)  Packer  v.  Backer,  1  Coll.  92 ;  115. 
Musgrove  v.  Flood,  1  Jur.,  N.  S. 
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Chap.  I.  i.  6.  case  of  such  settlement  or  agreement,  on  their  affidavit  identify- 
ing it,  and  stating  that  no  other  settlement  or  agreement  had 
been  made,  and  an  affidavit  of  their  solicitor  of  his  having 
perused  such  settlement,  and  that  it  did  not  affect  the  fund  (o). 
Where  parties  The  equity  to  a  settlement  has  in  some  cases  been  treated,  as 
domidle.  depending  upon  the  law  of  the  domicile  of  the  parties  at  the 
date  of  the  marriage.  There  can  be  no  doubt  that,  if  a  settlement 
has  been  executed  abroad  by  parties  domiciled  abrocid,  it  must 
be  construed  in  the  English  Courts  according  to  the  foreign 
law  {p)y  irrespective  of  equities  existing  by  the  law  of  England ; 
and  accordingly  the  English  Courts  will  not  raise  an  equity  to 
a  settlement  in  favour  of  the  wife  in  opposition  to  the  provisions 
of  the  contract.  But  it  seems  doubtful  whether,  in  the  absence 
of  express  contract,  the  foreign  domicile  of  the  parties,  either  at  the 
date  of  the  marriage,  or  at  the  time  of  the  application,  should  be 
allowed  to  deprive  the  wife  of  this  right,  which  is  a  rule  of  the 
English  Court  rather  than  a  general  principle  of  law.  In 
Schtcabacher  v.  Becker  (g),  Stuart,  V.-C,  thus  expressed  the 
principle  on  which  these  cases  depend: — 

''  The  wife's  equity  to  a  settlement  was  an  indulgence  allowed  by  the 
practice  of  this  Court  in  derogation  of  the  legal  rights  of  the  husband. 
The  evidence  of  the  legal  rights  of  the  husband,  according  to  the  country 
of  the  domicili  had  nothing  to  do  with  the  question." 

It  should,  however,  be  stated  that  the  Court  has  not  always 

acted  on  this  principle,  but  has  occasionally  regarded  the  rights 

of  the  parties,  as  depending  upon  the  law  which  happened  to 

prevail  in  the  foreign  country  (r). 

^^*y  v^'         This  equity  was  personal  to  the  wife,  and  the  children  of  the 

wife.  marriage  had  no  independent  equity  of  their  own  {s) ;  but  when 

(o)  Ch.  Funds  Eules,  1874,  r.  62.  Ikies  v.  Smith,  Jac.  644 ;  M*Cormick 

Ip)  Amtruther  v.  Adair,  2  My.  &  v.  OamHt,  6  De  G.,  M.  &  G.  278 ;  Be 

K.  613 ;  Marquis  of  Breadalbane  v.  Sunffs  Trusts,  W.  N.  1872,  p.  196. 

Marquis  of  Chandos,  2  My.  &  Cr.  («)  Murray  v.  Lord  Elihank,  10 

711, 738.    See  also  Duncan  v.  Camp-  Ves.  84 ;  Lloyd  v.  Williams,  1  Mad. 

leU,  12  Sim.  616.                     •  460;  Re  Walker,  L.  &  a.  t.  Sugd. 

{q)  2  Sm.  &  G.,  App.  iv.  299 ;  Eodgens  v.  Eodgens,  4  01.  &  F. 

(r)  Saucer  v.  Shuts,  1  Anst.  63 ;  323.    But  see  Johnson  v.  Johnson, 

Campbell  v.  French,  3  Ves.   321 ;  IJ.  &  W.  472. 
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a  aettlement  of  property  was  made  by  the  direction  of  the  Ohap.i.  ■.  6. 
Court,  their  interestfl  were  included.     If,  however,  the  wife  died 
without  haying  obtained  a  decree  (^),  or  what  was  equivalent 
thereto  (tt),  the  children  had  no  daini;    for  they  could  get 
nothing  except  through  her  iuBtrumentality. 

But  although  the  proceedings  of  the  wife  might  be  said  to  After  deoree 
create  the  children's  daim,  she  could  not  waive  the  equity  when  ^ot  by  w^ver 
once  it  had  been  established ;  for,  as  Lord  Hardwicke  said,  in  ^®**  ^^ 
an  anonymous  case  reported  in  Vesey, "  The  wife  may  give  up 
her  own  interest,  but  no  one  can  consent  for  the  children." 

In  another  case,  a  married  woman  established  her  right  to 
a  settlement  agamst  her  husband's  assignees,  to  the  extent  of 
one-half  of  the  fund ;  and  it  was  held  by  Lord  Langdale  that 
she  could  not  afterwards  waive  the  making  of  the  settlement  so 
as  to  defeat  the  rights  of  her  children  (x). 

A  decree  or  order  for  a  settlement  always  contemplated  the  Intepeats  of 
interests  of  the  children  as  well  as  those  of  the  wife ;  and  if,  by  always  m- 
any  slip,  it  omitted  express  mention  of  the  children,  they  were    ^ 
not  allowed  to  suffer  on  that  account  (y). 

But  where  the  children  had  been  omitted  in  the  settlement 
directed  by  the  Court,  the  omission,  if  it  had  been  long  acqui- 
esced in,  would  not  be  supplied  after  the  wife's  death  (z). 

When  a  settlement  was  directed,  the  limitations  were  in  the  Form  of 
usual  form  for  the  benefit  of  the  wife  and  children ;  and  it  ^^  ^*^"^ ' 
appears  to  have  been  finally  settled,  that  a  power  of  appointment 
by  deed  or  will  among  the  children  of  the  marriage  would  be 
given  to  the  wife,  in  priority  to  the  limitations  in  favour  of  the 


(t)  De  la  Oarde  y.  Lemprierey  6  that  the  agreement  enured  for  the 

BesLY.  344 ;  Wallace  v.  Auldj'o,  2  Dr.  &  benefit  of  the  children  of  the  mar- 

Sm.  216;  1  De  Gh.,  J.  &  S.643 ;  Baker  riage ;"  adhering  afterwards  to  this 

T.  Bayldon,  8  Hare,  210,  oyemiling  opinion,  notwithstanding   he    had 

Steinmetz  v.  Halthin,  1  Glyn  &  J.  had  his  attention  directed  to  Barker 

64.  V.  Lea,  6  Madd.  380.    See,  contra, 

(t*)  Lloyd  V.  Mason,  5  Hare,  149.  Fenner  v..  Taylor,  2  Euss.  &  Myl. 

{«)  Whittem  v.  Sawyer,  1  Beav.  190;  Pemherton  v.  MarrioU,  47  L. 

693.     The  report  is  simply,  that  T.  332. 

"  it  was  arranged  that  half  the  fund         (y)  Groves  v.  Clarke,  1  Keen,  132. 
should  be  conceded  by  the  assig-         (z)  Johnson  v.  Johnson,  1  Jac.  & 

nees."    Lord  Langdale  "thought  W.  472,  479. 
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Oliap.  1. 1.6.  ohildren  (a) ;  and  in  a  late  oase  (i),  a  like  power  was  inserted, 
the  covenant  by  the  husband  contained  in  a  post-nuptial  deed 
to  settle  the  property  on  trusts,  not  including  such  a  power, 
being  disregarded. 

If  some  of  the  ohildren  were  otherwise  provided  for,  the 
terms  of  the  settlement  might  be  varied  in  respect  of  them ; 
but  it  did  not,  therefore,  follow  that  they  were  to  be  ex- 
cluded {c). 

Though  now  of  no  practical  value,  the  statement  of  the  case 
of  JSedes  v.  JSedes  {d)^  and  the  observations  upon  it,  contained  in 
the  earlier  editions  of  this  work  are  here  inserted,  as  they  possess 
some  historical  interest,  and  show  a  state  of  opinion  in  former 
years,  greatly  differing  from  that  now  commonly  held  as  to  the 
relations  of  husband  and  wife. 
Bed$9Y,Eedit,  In  thia  case  where  there  were  no  children  of  the  marriage, 
and  the  wife  was  in  her  sixtieth  year — where  she  had  indeed 
for  years  been  living  apart  from  her  husband,  having  left  him 
in  consequence  of  ^'  unhappy  differences  and  incompatibility  of 
tempers  and  habits"  {e) ;  where  it  appeared,  moreover,  that  in 
this  state  of  separation  she  had,  without  receiving  any  aid  from 
her  husband,  meritoriously  supported  herself  by  keeping  a 
school ;  where,  in  addition  to  all  this,  it  was  shown  that  "  her 
health  had  lately  failed,  that  the  number  of  her  pupils  had 
decreased,  and  that  she  consequently  had  not  the  means  of 
maintaining  herself"  {e) ;  the  Court,  taking  all  these  circum- 
stances into  consideration,  and  having  regard  to  the  fact  that 
"  the  husband  had  received  divers  considerable  sums  of  money 
in  her  right"  {e)y  held  that  she  was  entitled  to  have  a  certain 
sum  of  stock  which  had  become  payable  to  her,  ^'  divided  and 

(a)  Spirett  v.  Willows,  L.  E.,  4  See,  however,  Be  Oowan,  17  Ch.  D. 

Ch.  410,  411 ;  WaUofi  y.  Marshall,  778,  where  a  joint  power  of  appoint- 

17  Beav.  363 ;   Carter  v.  Taggart,  ment  was  given  to  the  husband  and 

6  De  G.  &  Sm.  49 ;  1  De  a.,  M.  &  wife. 

O.  286.  See,  contra,  Oent  v.  Harris,  (c)  Groves  v.  Clarke,  1  Keen,  132. 

10  Hare,  383;  Be  Suggitfs  Trusts,  (d)  11  Sim.  669;  conf.  Spicer  y. 

L.  E.,  3  Ch.  216 ;  Croxton  v.  May,  Spicer,  24  Beav.  365 ;  Be  Erskine*s 

L.  E.,  9  Eq.  404 ;  WaUh  v.  Wason,  Trusts,  1  E.  &  J.  302. 

L.  E.,  8  Oh.  482.  (e)  The  tenos   of  the   Master's 

{h)  Oliver  v.  Oliver,  10  Ch.  D.  766.  Eeport. 
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paid,  as  to  one  moiety  thereof,  to  the  wife,  for  her  separate  use,   Chap.  i.  b.  6. 
upon  her  sole  receipt"  (/). 

The  particulars  of  this  case  have  been  more  fully  set  out  than 
they  appear  in  Mr.  Simons'  report;  because  it  is  not  to  be 
assumed  that  a  wife  who  leaves  her  husband  on  the  frivolous 
ground  of  **  incompatibility  of  temper  and  habits,"  or  the  vague 
and  indefinite  one  of  '^  unhappy  differences  "  (phrases  which,  in 
courts  of  justice,  mean  nothing),  is  entitled,  as  matter  of  right, 
to  claim  the  benefit  of  the  equity  now  under  consideration. 
That  equity  is  not  dispensed  upon  the  principle  of  encouraging 
the  separation  of  married  parties.  On  the  contrary,  the  fact  of 
Beparation  throws  upon  the  wife  the  burden  of  showing  that 
fshe  has  been  deserted  by  her  husband,  or  that  he  is  unable  to 
maintain  her,  or  that  his  misconduct  has  compelled  her  to  quit 
him.  Harshness  in  the  husband,  austerity  of  temper,  rudeness 
of  language,  sallies  of  passion,  are  things  to  be  borne  by  the 
wife ;  and  if  she  separate  without  other  and  better  causes,  the 
Court  will  not  allow  to  her  alone  that  which  the  law  intends  for 
the  support  of  both  the  spouses.  It  will  not,  in  such  a  case, 
give  the  income  to  the  wife,  although  the  fund  may  perhaps  be 
settled  on  the  wife  and  the  children ;  for,  as  to  ^'  unhappy  dif- 
ferences," and  "incompatibility  of  temper,"  in  the  marriage 
state,  Sir  William  Scott  makes  some  remarks,  which  would  not 
be  out  of  place  in  a  court  of  equity.  "When  people  under- 
stand that  they  must  live  together,  except  for  a  very  few  reasons 
known  to  the  law,  they  learn  to  soften,  by  mutual  accommo- 
dation, that  yoke  which  they  know  they  cannot  shake  off ;  they 
become  good  husbands  and  good  wives,  from  the  necessity  of 
remaining  husbands  and  wives;  for  necessity  is  a  powerful 
master  in  teaching  the  duties  which  it  imposes.  If  it  were  once 
understood  that  upon  mutual  disgust  married  persons  might  be 
legally  separated,  many  couples,  who  now  pass  through  the 
world  with  mutual  comfort,  might  have  been,  at  this  moment, 
living  in  a  state  of  the  most  licentious  and  unreserved  immo- 
rality "G/). 

(/)  The  tenns  of  the  Master's         (g)  Evans  v.  Evans,  1  Hag.  Con. 
Report,  which  was  oonfirmed.  Bep.  36.    And  see  Barrow  v.  Bar- 

row, 5  De  G.,  M.  &  G.  782. 
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Chap.  I.  B.  6.       Debts  inouiTed  by  a  woman  before  marriage  would  disentitle 
Whatwoi2ld    ^®r  to  a  settlement  out  of    property,  until    the  debts  were 

bar^e  wife's  satisfied  (A), 
equity  to  a  ^  ^ 

aettlement.  A  married  woman  might  also  by  a  fraudulent  act  preclude 

herself  from  her  equity  to  a  settlement  (t). 

A  married  woman  who  was  entitled  to  a  share  of  the  proceeds 
of  real  estate  directed  to  be  sold,  and  joined  with  her  husband 
in  levying  a  fine  of  her  share,  was  held  to  be  barred  of  her 
equity  to  a  settlement  (A). 

It  need  scarcely  be  said  that  the  wife's  adultery  barred  her 
equity  to  a  settlement  (/),  unless  she  were  a  ward  of  Court, 
married  without  its  consent ;  in  which  case  a  settlement  would 
be  decreed,  because  the  husband  (whatever  might  be  the  measure 
of  his  wife's  misconduct)  appeared  himself  before  the  Court  in 
the  attitude  of  a  delinquent  (m).  But  the  wife's  equity  has 
been  allowed  where  both  she  and  her  husband  were  living  in 
adultery  (n). 

An  adequate  separate  provision  for  the  wife  secured  by  settle- 
ment would  deprive  her  of  this  equity,  even  though  the  husband 
was  living  apart  from  her  (o).  To  bar  the  wife's  equity,  the 
settlement  must  have  been  adequate,  or,  if  inadequate,  there  must 
have  been  an  express  stipulation  before  marriage,  the  meaning 
of  the  deed  plain,  and  the  intention  free  from  doubt  [p). 


{h)  Barnard  v.  Ford,  L.  E.,  4  Ch. 
247 ;  Bonner  v.  Bonner,  17  Beav.  86. 

(»)  Be  Lush's  Trusts,  L.  E.,  4  Ch. 
591. 

{k)  May  v.  Boper,  4  Sim.  360. 
See  now  3  &  4  Will.  4,  c.  74,  s.  77. 

{I)  Carr  v.  EastabrooJce,  4  Ves. 
146;  Ball  v.  Montgomery,  2  Ves. 
jun.  191;  Watkyns  v.  Wathyns,  2 
Atk.  96;  Duncan  v.  Campbell,  12 
Sim.  616.  But  her  equity  has  been 
allowed  under  peculiar  circum- 
stances; Be  Lewin's  Trusts,  20 
Beav.  378. 

(w)  Ball  V.  CouUb,  1  Ves.  &  Bea. 
292,  300. 

(n)  Oreedy  v.  Lavender,  13  Beav* 
62. 


(o)  Aguilar  v.  Aguilar,  5  Madd. 
414 ;  Spicer  v.  Spicer,  24  Beav.  365 ; 
In  re  Ershine's  Trusts,  1  K.  &  J. 
302;  OiaoomeUi  v.  Frodgers,  L.  E., 
8  Ch.  338. 

(p)  Salwey  v.  Salwey,  Amb.  692 ; 
Oar/orth  v.  Bradley,  2  Ves.  sen.  675; 
Druce  v.  Dennison,  6  Ves.  385,  395 ; 
Fenner  v.  Taylor,  2  E.  &  My.  190; 
Blots  V.  Lady  Hereford,  2  Vem.  501 ; 
March  v.  Head,  3  Atk.  720.  But  in 
the  case  of  Farrer  v.  Grant,  7  L.  J., 
Ch.  95,  where  it  was  stipulated  in 
the  settlement  that  **  aU  other  the 
personal  estate  to  which  the  wife  was ' 
or  might  become  entitled  should 
vest  in  the  husband,"  it  was  held 
that  a  contingent  reversionary  in- 
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It  was  decided  that  the  husband  might  by  settlement  become  Chap.  I.  b.  6. 
the  purchaser  of  property  of  the  wife,  which  otherwise,  if  not 
reduced  into  possession,  would  not  have  legally  fallen  under  his 
marital  right  (q). 

Thus,  the  wife's  choses  in  action,  not  reduced  into  possession, 
might  by  settlement  have  been  made  the  husbemd's  absolutely, 
and  in  such  a  case  the  wife's  equity  to  a  settlement  and  also 
her  right  by  survivorship  would  be  barred.  But  the  mere  fact 
that  there  was  a  settlement,  by  no  means  proved  that  the  husband 
became  the  purchaser  of  the  wife's  choses  in  'action,  or  of  all 
other  property  which  might  afterwards  come  to  the  wife  (r).  It 
was  necessary  to  show  that  this  was  part  of  the  contract  between 
the  parties,  either  expressed  to  be  part  of  the  consideration  of 
the  settlement,  or  to  be  presumed  from  a  fair  consideration  of  its 
contents. 

In  former  editions,  a  chapter  entitled  "  Wife's  Maintenance  out  Wife's  equity 
of  her  Equitable  Property,"  was  devoted  to  the  consideration  of  nance, 
the  circumstances  in  which  an  annuity  of  the  wife,  or  her  life 
interest  in  any  property,  would,  notwithstanding  that  it  was 
unprotected  by  any  settlement,  be  applied  for  her  maintenance. 
The  doctrine  of  "  equity  to  maintenance  "  appears  to  have  been 
invented,  to  meet  the  cases  of  annuities  or  life  interests  iu  pro- 
perty, to  which  it  was  at  one  time  doubted  whether  the  right  of 
the  equity  to  a  settlement  attached.  But  as  it  has  been  now 
settled  by  Taunton  v.  Morrk  («),  that  the  equity  to  a  settlement 
does  attach  to  such  interests,  and  as  the  application  of  the 
doctrine  was  governed  by  precisely  the  same  considerations  as 
those  upon  which  the  equity  to  a  settlement  depended,  and  is 
now  of  little  or  no  practical  value,  it  appears  needless  to  devote 

tereet  which  remained  so  during  the  and  see  Beree/ord  v.  ffohaon,  1  Madd. 

coverture  belonged  to  the  wife  sur-  362  ;  Burdon  y.  Dean,  2  Ves.  607 ; 

▼iving  and  not  to  the  executors  of  Tomhyns  v.  Ladhrokcy  2  Ves.  sen. 

the  husband.  591 ;  Lady  Elihank  v.   Montolieu, 

(g)  Lanoy  v.  Duchess  of  Athol,  5  Ves.  737;   Freeman  v.  Fairlie, 

2  Atk.  444,  448;  Sykes  v.  Meynal,  11  Jnr.  447;  Barrow  v.  Barrow, 

1  Dick.  368.  18  Beav.  629 ;  6  De  a.,  M.  &  Or, 

(r)  Beaton  v.  Hesaell,  4  Vin.  Abr.  782. 
40,  note;  Mttford  v.  Mitford,  9  Ves.         («)  8  Oh.  D.  463 ;  11  Oh.  D.  779. 
87 ;  Carr  v.  Tayltyr,  10  Ves.  674 ; 
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Oliap.  I.  B.  6.  a  separate  ohapter  to  the  subject.  Whatever  may  be  instraotiye 
or  essential  has  been  incorporated  in  the  previous  pages.  It  is 
only  necessary  to  add  that  these  orders  for  maintenance  were  in 
their  nature  temporary,  being  made  with  a  view  to  the  fact  that 
the  necessity  for  them  might  cease. 

Maintenance  out  of  the  husband's  property  might  also  by 
virtue  of  a  special  contract  have  been  payable  to  the  wife  {t). 

Fraud  upon  The  Court  would  not  permit  this  equity  to  be  defeated  by 
^^^'  any  trick  or  contrivance  of  the  husband.  If,  therefore,  as  in 
Calmer  v.  Colmer  («),  he,  with  a  view  of  deserting  his  wife, 
made  a  fraudulent  conveyance  of  his  own  and  her  property  to 
trustees,  the  Court  would  follow  her  property  and  order  her  an 
allowance  out  of  it. 

Adyanoea  to        Persons  who  made  necessary  advances  of  money  to  the  wife, 

wife  when  she      ii_  ••  i  v*!.  r  •   i_j.   ± 

IB  entitled       when  she  was  m   circumstances  which  gave  her  a  nght  to 
^^yP^^^    separate  maintenance,  were  entitled  to  repayment  out  of  her 
equitable  property  {x), 

(<)  Etad  V.  Heady  3  Atk.  295.  (a?)  Quy  y.  PearheSy  18  Ves.  196 

(u)  Mo8.  113.  See  Re  Ford,  32  Beay.  621. 
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**  It  cannot  be  now  disputed  that  when  a  woman  is  the  owner  Married 
of  leal  estate  to  her  separate  use,  she  is  to  all  intents  and  pur-  ^^l^over 
poses  in  the  position  of  a  feme  sok,  so  as  to  be  able  to  dispose  ^^^*® 
of  that  estate  by  will  or  deed ''  {u).    This  oonoise  summary  of 
the  law  is  open  to  misconception  in  two  particulars.     Firstly,    . 
the  separate  use  may  be  limited  to  her  life  interest,  and  she  may 
take  a  power  of  appointing  the  corpus  by  tcill  only,  in  which 
oase  an  attempted  alienation  by  her  of  the  fee  simple  inter  rnvos 
would  be  inoperative  (x).    Secondly,  the  separate  use  being  the 
"  creature  of  equity "  does  not  enable  the  married  woman  to 
deal  with  the  legal  estate,  whether  it  is  expressly  vested  in 
trustees,  or  the  husband  is  converted  into  a  constructive  trustee. 
In  the  one  case  the  trustees  must  concur ;  in  the  other,  the  same 
procedure  must  be  adopted  as  in  the  case  of  property  not  settled 
to  the  separate  use  of  the  wife.     Otherwise,  although  the  equit- 


(u)  Per  Lord  Hatherley,  L.  0.,  in 
Pride  V.  Bubb,  L.  E.,  7  Ch.  69. 

(x)  If,  however,  the  power  were 
to  appoint  by  deed  or  will  the 
limitatioQB  would  be  regarded  as 


perty :  The  London  Chartered  Bank 
V.  Lempriere,  L.  E.,  4  P.  0.  672, 
696.  See  In  re  Harvey's  Estate,  13 
Gh.  D.  216,  and  the  remarks  on  that 
oase  in  Pike  v.  Fitzgihbon,  17  Oh. 


conferring  an  absolute  separate  pro-      D.  466. 
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Cliap.l.  1.7.  able  fee  will  be  bound,  the  legal  estate  will  remain  outstand- 
ing(y).  Subject,  however,  to  these  two  exceptions,  a  married 
woman,  having  real  estate  settled  to  her  separate  use,  can  dispose 
of  that  estate  as  if  she  were  a  feme  %ole.  It  is,  therefore,  un- 
necessary to  consider  the  case  of  property  settled  to  the  separate 
use  of  a  married  woman ;  and  we  may  also  dismiss  with  a  word 
all  "  separate  property  "  held  by  married  women  under  the  pro- 
visions of  the  Married  "Women's  Property  Acts,  1870  and 
188!i  (z).  This,  indeed,  is  property  settled  to  the  separate  use 
of  the  married  woman,  and  something  more ;  for  in  this  case 
the  intervention  of  a  trustee  is  not  necessary,  and  her  power  of 
disposition  extends  to  the  legal  as  well  as  the  equitable 
interest  (a).  After  the  31st  December,  1882,  a  devise  or  con- 
veyance to  a  married  woman  and  her  heirs  vests  the  legal  estate 
in  her  as  if  she  were  a  feme  sole^  and  she  can  dispose  thereof  by 
her  will  or  by  deed  without  any  acknowledgment. 

Podtion  of  This  will,  of  course,  be  eventually  the  imiversal  condition  of 

maxned 

womaii  under  married  women's  property ;  but  for  some  years  the  old  law  will 
^'  prevail,  and  it  is,  therefore,  necessary  still  to  treat  the  subject 

apart  from  the  changes  introduced  by  recent  legislation. 

Considering,  then,  the  case  of  real  estate  vested  in  a  married 
woman  without  any  trust  for  her  separate  use,  her  husband  and 
she  are  said  to  be  jointly  seised  in  her  right ;  and,  as  the  estate 
of  the  husband  is  limited  to  the  coverture,  or  to  his  own  life 
if  he  is  entitled  to  curtesy,  and,  as  the  wife  is  under  disability, 
no  e£Pectual  alienation  of  the  estate  is  possible  except  under  the 
provisions  of  an  Act  of  Parliament.  The  husband  being  entitled 
to  an  estate  of  freehold  during  the  coverture  can,  of  course,  sell 
or  mortgage  his  interest,  but  such  alienation  will  not  afEect 

{y)  See  the  remarks  in  Day.  Conv.  enactment  does  not  affect  the  devo- 

Yol.  ii.  pt.  i.  p.  196.  lution  of  the  legal  estate,  and  it  ap- 

(z)  The  Married  Women's  Pro-  pears  doubtful  whether  the  separate 

perty  Act,  1870  (33  &  34  Vict.  c.  93),  use  is  confined  to  the  life  estate,  or 

s.  8,  declares  that  where  real  estate  comprises  the  fee  simple.    See  In 

shall  descend  upon  any  woman  mar-  re  VoaSt  13  Oh.  D.  504. 

ried  after  the  9th  August,  1870,  as  (a)  The  question  how  far  the  Act 

beiressor  co-heiress  of  an  intestate,  of  1882    applies   to   trust   estates 

the  rents  and  profits  shall  belong  will  be  discussed  in  a  subsequent 

to  her  for  her  separate  use.    This  chapter. 
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the  inheritazioe  tmless  the  requirements  of  the  Act  for  the   Chap.  I.  b.  7. 
AhoKtion  of  Fines  and  Recoveries  are  duly  observed. 
The  general  enabling  clause  of  this  Act  is  as  follows : — 

After  the  3l8t  day  of  December,  1833,  it  shall  be  lawful  for  every  Fisesajid 
married  woman  in  every  case,  except  that  of  being  tenant  in  tail,  for  ?^^^®?5* 
which  provision  is  already  made  by  this  Act  (5),  by  deed  to  dispose  of  lands  * 
of  any  tenure,  and  money  subject  to  be  invested  in  the  purchase  of  lands, 
and  also  to  dispose  of,  release,  sun*ender,  or  extinguish  any  estate  which 
she  alone,  or  she  and  her  husband  in  her  right,  may  have  in  any  lands  of 
any  tenure,  or  in  any  such  money  as  aforesaid,  and  also  to  release  or 
extinguish  any  power  which  may  be  vested  in  or  limited  or  reserved  to  her 
in  regard  to  any  lands  of  any  tenure  or  any  such  money  as  aforesaid,  or 
in  regard  to  any  estate  in  any  lands  of  any  tenure,  or  in  any  such  money 
as  aforesaid,  as  fully  and  effectually  as  she  could  do  if  she  were  a  feme 
sole ;  save  and  except  that  no  such  disposition,  release,  surrender,  or  ex- 
tinguishment shall  be  valid  and  effectual  unless  the  husband  concur  in  the 
deed  by  which  the  same  shall  be  effected,  nor  unless  the  deed  be  acknow- 
ledged by  her  as  hereinafter  directed :  Provided  always,  that  this  Act 
shall  not  extend  to  lands  held  by  copy  of  court  roll  of  or  to  which  a 
married  woman,  or  she  and  her  husband  in  her  right,  may  be  seised  and 
entitled  for  an  estate  at  law,  in  any  case  in  which  any  of  the  objects  to 
be  effected  by  this  clause  could  before  the  passing  of  this  Act  have  been 
effected  by  her  in  concurrence  with  her  husband  by  surrender  into  the 
hands  of  the  lord  of  the  manor,  of  which  the  lands  may  be  parcel  (c). 

The  scope  of  this  section  was  enlarged  by  the  Act  to  amend 
the  Law  of  Eeal  Property  (rf),  by  which  contingent  and  future 
interests  in  land  as  well  as  rights  of  entry  were  made  assignable 
by  deed,  vrith  a  proviso  that  dispositions  thereof  by  married 
women  should  be  made  in  conformity  with  the  Fines  and 
Eeooveries  Act(^).  And  by  the  same  statute  (/),  power  was 
given  to  married  women  to  disclaim  estates  or  interests  in  land, 
with  a  like  qualification  as  to  observing  the  formalities  of  the 
above-mentioned  Act. 

(6)  By  the  40th  section  of  the  Act,  after  directed." 
it  is  provided  that  *'  if  the  tenant  in  (c)  Section  90  enacts  that  married 
tail  making  the  disposition  shall  be  women  shall  be  separately  examined 
a  married  woman,  the  concurrence  on  the  surrender  of  equitable  es« 
of  her  husband  shall  be  necessary  tates  in  copyholds,  in  the  same  man- 
to  give  effect  to  the  same,  and  any  ner  as  if  such  estates  were  legal, 
deed  which  may  be  executed  by  her  {d)  S  &9  Yict.  c.  106. 
for  effecting  the  disposition  shall  («)  Sect.  6. 
be  acknowledged  by  her  as  herein-  (/)  Sect.  7. 
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Ohap.  I.  8.7.       Every  deed  to  be  executed  by  a  married  woman,  for  any  of 
Acknowledg-  the  pniposes  of  the  Act,  (except  such  as  may  be  executed  by  her 
ried  women. '  ^  protector,  for  the  sole  purpose  of  giving  her  consent  to  the 
disposition  of  a  tenant  in  tail),  is  required  to  be  cwknowledged  {jgj) 
by  her  before  a  judge  of  the  High  Court  or  of  a  coxmty  court, 
Examination    or  before  a  perpetual  or  special  commissioner  {h) ;  and  before 
hOThu^^d.   receiving  the   acknowledgment   of   any   married   woman,  the 
judge  or  commissioner  is  to  examine  her  apart  from  her  hus- 
band, touching  her  knowledge  of  such  deed,  and  to  ascertain 
whether  she  freely  and  voluntarily  consents  thereto ;  and  imless 
she  do  so,  he  is  not  to  permit  her  to  acknowledge  the  same ; 
and  in  such  case  such  deed,  so  far  as  relates  to  her  execution 
thereof,  shall  be  void  (%). 

The  appointment  of  perpetual  commissioners  for  each  county 
was  authorized  by  sect.  81 ;  but  the  object  of  so  appointing 
them  was  that  they  might  be  at  hand  to  take  acknowledgments, 
not  that  their  powers  were  to  be  geographically  limited ;  and 
it  was  accordingly  decided  under  sect.  82,  that  the  commissioners 
need  not  be  appointed  for  the  county  in  which  the  acknow- 
ledgment is  taken  {k).  It  has  also  been  decided  that  they  have 
a  lien  for  their  fees  on  the  deed  and  other  documents  (I). 

Where  by  reason  of  residence  beyond  seas,  or  ill  health,  or 
any  other  sufficient  cause,  any  married  woman  is  prevented  from 
making  the  acknowledgment  in  the  ordinary  manner,  a  special 
commission  may  be  issued  to  take  the  acknowledgment  (w). 

{g)  There  is  no  limit  as  to  time  linty  4  Man.  &  Gr.  27.    See,  how- 

when  the  acknowledgment  is  to  be  ever,  Re  Jane  Read,  W.  N.  1877, 

made.     Re  The  London  Dock  Act,  116,  where  the  Court  followed  the 

20  Beav.  490 ;  on  appeal,  7  De  Q. ,  M.  latter  case. 

&  Q-.  627,  where  it  was  held  that  a  (?)  Ex  parte  Orove,  3  Bing.  N.  0. 

disentailing  deed  by  a  feme  covert  304. 

was  effectual  although  not  acknow-  (m)  Sect.  83.     The  Commission 

lodged  until  after  enrolment.  may  issue  to  a  single  commissioner 

{h)  Sect.  79  as  amended  by  19  &  (Conv.  Act,   1882,  s.  7  (1)),  who 

20  Yict.  c.  108,  s.  73,  and  the  Con-  ought  to  be  a  disinterested  person, 

veyancing  Act,  1882  (46  &  46  Vict.  Exparte  Menhennet,  L.  R.,  6C. P.  16, 

c.  39).  and  see  the  Conv.  Act,  1882,  s.  7  (3), 

(t)  Sect.  80.  and  the  rules  made  in  pursuance 

(k)  Blackmur  v.  Blackmur,  3  Ch.  thereof. 
D.  633,  overruling  Wehater  v.  Car- 
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It  was  fonnGrly  requisite^  in  addition  to  the  presoribed  memo-  ohap.  1. 1. 7. 
randum  of  acknowledgment,  that  the  person  taking  the  aoknow- 
ledgment  should  sign  a  oeitifioate  on  a  separate  pieoe  of  parch- 
ment (o) ;  which,  with  an  affidavit  verifying  the  same,  had  to  be 
filed  in  the  Common  Pleas  (jt?),  and  thereupon  the  deed  took 
effect  from  the  date  of  the  acknowledgment  (g).  An  index  of 
oertificates  was  directed  by  the  Act  to  be  kept  by  the  officer  of 
the  Court  (r) ;  and  office  copies  were  made  evidence  of  the 
acknowledgment  (s).  This  cumbrous  procedure  has  for  the 
future  been  abolished ;  and  now,  where  the  memorandum  of 
acknowledgment  purports  to  be  signed  by  a  person  authorized 
to  take  the  acknowledgment,  the  deed  shall,  as  regards  the  exe- 
cution thereof  by  the  married  woman,  take  effect  at  the  time  of 
acknowledgment,  and  shall  be  conclusively  taken  to  have  been 
duly  acknowledged  (t). 

The  validity  of  acknowledgments  where  the  deed  was  exe- 
cuted before  1st  January,  1883,  (the  date  of  the  commencement 
of  the  Conveyancing  Act,  1882),  depends  upon  the  certificate 
being  duly  filed,  and  the  recent  Act  accordingly  provides  for 
the  continuance  of  the  former  practice  so  far  as  regards  such 
deeds  (tf). 

The  power  of  disposition  conferred  upon  married  women  by  Interests 
the  Fines  and  Eecoveries  Act  has  been  held  to  extend  to  a  Xot. 
reversionary  share  of-  the  proceeds  of  sale  of  real  estate  (x)  and 
to  a  mortgage  debt,  even  where  it  is  secured  only  by  a  deposit 

(o)  Sect.  84.  Vict.  c.  75),  are  repealed.    Bules 

{p)  Sect.  85.  issued  in  pursuance  of  the  late  Act 

{q)  Sect.  86.  have  also  repealed,  except  as  to  oer- 

(r)  Sect.  87.  tificates  not  lodged  before  the  Ist 

(a)  Sect.  88.  .  January,   1883,    all   the   previous 

(t)  The  Conveyancing  Act,  1882  rules  and  orders.     These  existing 

(45  &  46  Yict.  0.  39),  s.  7  (2).    By  rules,  as  well  as  the  above-men- 

Bub-sect.  4  of  the  same  section,  and  tioned  statutes,  will  be  found  in  the 

the  schedule  to  the  Act,  all  the  pro-  Appendix. 

visions  of  the  Fines  and  Becoveries  (u)  Conv.  Act,  1882,  s.  7  (6)  and 

Act  which  relate  to  the  certificate  (7). 

(s.  84  in  part  and  ss.  85—88),  and  (a?)  Brigga    v.    Chamberlain,    11 

also  the  Act  to  remove  doubts  con-  Hare,  69 ;  Titer  v.  Turner,  20  Beav. 

coming  the  due  acknowledgment  of  560 ;   Re  Jakeman^a  Truata,  23  Oh. 

deeds  by  married  women  (17  &  18  D.  344. 
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Chap.  1. 1. 7.  of  title  deeds  {y) ;  but  not  where  the  mortgage  debt  belongs  to 
trustees  as  part  of  a  residue,  to  a  share  of  which  the  married 
woman  is  entitled  (s).  In  a  case  where  trustees  had,  in  breach 
of  trust,  invested  a  fund  of  personalty  in  the  purchase  of  land, 
it  was  decided  that  married  women  entitled  in  reversion  could 
dispose  of  the  land  by  deed  acknowledged,"  although  if  it  had 
been  personalty  they  could  nqt  have  done  so  (a). 

The  husband  is  not  prevented  by  bankruptcy  from  concurring 
in  the  deed  in  the  manner  required  by  the  77th  section,  the 
disposition  being  in  effect  that  of  the  wife  alone  {b) ;  and  the 
husband's  concurrence  must  be  evidenced  by  his  actually  exe- 
cuting the  deed  {c), 

A  married  woman  can  by  deed  acknowledged  contract  so  as 
to  bind  her  real  estate  {d) ;  and  she  may  without  a  deed  acknow- 
ledged become  bound  by  election  {e) ;  but  an  agreement  for  the 
sale  of  her  real  estate  which  is  not  her  separate  property,  or 
settled  to  her  separate  use,  or  subject  to  her  general  power  of 
appointment,  cannot  be  enforced  (/) ;  and  even  when  entered 
into  for  valuable  consideration,  and  acted  on  by  the  other  party, 
it  does  not  acquire  validity  by  reason  of  "  part  performance  "  {g). 
When  a  husband  and  wife  agreed  to  sell  the  wife's  estate  in 
fee  simple,  the  purchaser  being  aware  that  the  estate  belonged 
to  the  wife,  and  the  wife  afterwards  refused  to  convey,  it  was 
held  that  the  purchaser  could  not  compel  the  husband  to  convey 
his  interest  and  accept  an  abated  price  (A). 

In  a  recent  case  (t)  under  the  identical  provisions  of  the  Irish 


Mairied 
womaii's 
power  to 
oontraot. 


(y)  TTtZWanwv.  CboA:e,  4  Giff.  343. 

(z)  B»  NetffUm'a  TrusU,  23  Ch. 
D.  181. 

(a)  Be  Durrani  and  Stoner,  18  Ch. 
D.  106. 

[h)  Be  Jakeman'a  TrueUy  23  Ch. 
D.  344 ;  and  see  BeBatchelor,  L.  B., 
16  Eq.  481 ;  Cooper  v.  MacdonaJd, 
7  Ch.  D.  288. 

(c)  Be  Oreen  and  The  Metropoli- 
tan Board  of  Works,  W.  N.  1880, 
p.  186. 

{d)  Crofts  V.  Middleton,  8  De  G., 
M.  &  G.  192. 


(e)  Barrow  v.  Barrow,  4  K.  &  J. 
409 ;  and  see  Origgs  v.  Oibson,  L. 
E.,  1  Eq.  685 ;  Smith  v.  Lucas,  18 
Ch.  D.  631;  Wilder  v.  PigoU,  22 
Ch.  D.  263. 

(/)  Emery  v.  Wase,  5  Ves.  846; 
Nicholl  V.  Jones,  L.  B.,  3  Eq.  696. 

{g)  WiUiams  v.  Walker,  31  W.  B. 
120. 

(A)  CasUe  v.  Wilkinson,  L.  B.,  6 
Ch.  634 ;  and  see  Sugden,  Y.  &  P. 
206,  14th  ed. ;  Dart,  V.  &  P.  499, 
6th  ed. 

(t)  Cahillr.  CahiU,  8 App.  Cas.  420. 
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Act  (i),  the  law  as  to  the  alienation  of  real  estate  by  married  ^^P-  ^' "-  ^* 
women  was  thus  summed  up  by  Earl  Selbome,  L.  C. : — 

"  A  married  woman  has,  therefore,  now  by  law  no  power  of  control  or 
alienation  over  or  with  respect  to  her  real  estate  (not  separate),  except 
such  as  is  given  to  her  by  statute ;  and  the  power  thereby  given  to  her  is 
conditional  on  its  execution  in  the  manner  which  the  statute  prescribes. 
In  the  case  before  your  Lordships  that  power  has  not  been  exercised, 
because  the  statutory  conditions  have  not  been  complied  with ;  and  when 
that  is  the  case,  there  is  no  contract  of  which,  according  to  the  esta- 
blished rules  and  principles  of  equity,  specific  performance  can  be 
decreed:  CasUeY»  Wilkinaon {I) ;  Avoryy,  Oriffin{my 

In  this  case  it  was  definitively  laid  down  that  where  a  stipula- 
tion that  a  married  woman  shall  release  or  convey  her  freehold 
interest  in  real  estate  to  her  husband,  is  one  of  the  terms  of  an 
agreement  for  the  compromise  of  a  matrimonial  suit,  such  stipu- 
lation is  not  binding  upon  the  wife,  or  upon  her  real  estate  (not 
settled  to  her  separate  use),  unless  the  deed  has  been  acknow- 
ledged according  to  the  statute  («). 

Lord  St.  Leonards  considers  it  the  better  opinion  that  a 
married  woman,  having  a  power  of  appointment,  can  bind  her- 
self by  a  contract  to  sell  the  property  {p). 

As  the  wife  could  not  (except  where  it  was  her  separate  pro-  Charges  upon 
party)  alienate  her  real  estate  without  her  husband's  concurrence,  simple, 
BO  neither  could  she  mortgage  or  charge  it.  And  as  the  act  of 
alienation  must  be  free  and  voluntary  on  her  part,  so  likewise 
must  the  act  of  charging  be;  the  provisions  for  taking  the 
acknowledgments  of  married  women,  ahready  referred  to,  being 
applicable  in  every  case  where  the  ultimate  fee,  or  inheritance 
of  the  wife's  estate,  was  affected,  whether  by  total  or  partial 
disposition. 

Upon  mortgages  executed  of  the  wife's  estate  by  husband  Wife's  equity 
and  wife  for  securing  payment  of  his  debts,  difficult  questions  tion. 
occasionally  arose.    In  general,  it  was  construed  that  the  equity 
of  redemption  remained  in  the  wife  and  her  heirs.     But  it 

(h)  4  &  6  Will.  4,  c.  92,  ss.  68,  71.  1  Dow.  235  J  Wilson  v.  WiUon,  1  H. 

(0  L.  E.,  6  Cb.  534.  L.  Cas.  538 ;  Vannttart  v.  Vaniit- 

[m)  L.  E.,  6  Eq.  606.  tart,  4  K.  &  J.  62 ;  Besant  v.  Wood, 

(n)  Compare  the  previous  cases  12  Ch.  D.  605. 
of  BaUman  v.  The  Counter  of  Ross,         (o)  Sag.  V.  &  P.,  14th  ed.  206. 
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Chap.  I.  ■.  7.  Bometimes  happened  that  the  equity  of  redemption  was  trans- 
ferred to  the  husband  and  his  heirs.  The  consideration  of  this 
subject  will  be  more  conveniently  dealt  with,  when  we  come  to 
examine  the  rights  which  arise  to  the  widow  on  the  dissolution 
of  the  marriage  by  the  death  of  the  husband ;  on  which  occasion 
we  shall  also  direct  attention  to  another  topic  of  a  cognate  nature, 
namely,  the  equity  of  the  wife  to  have  her  estate  exonerated, 
out  of  her  husband's  assets,  from  incumbrances  imposed  on  it 
during  the  coverture  in  respect  of  his  debts. 

The  concurrence  of  the  husband  is,  as  we  have  seen,  required 
to  enable  the  wife  to  make  an  effectual  disposition  of  her  estate ; 
but  by  the  91st  section  this  concurrence  may  be  dispensed  with 
in  certain  cases.     The  words  of  the  section  are  as  follow : — 

Sect.  91.  Provided  always,  and  be  it  further  enacted,  that  if  a  husband  shall,  in 

consequence  of  being  a  lunatic,  idiot  or  of  unsound  mind  (and  whether 
he  shall  have  been  found  such  by  inquisition  or  not),  or  shall  from  any 
other  cause  be  incapable  of  executing  a  deed,  or  of  making  a  surrender  of 
lands  held  by  copy  of  court-roll,  or  if  his  residence  shall  not  be  known,  or 
he  shall  be  in  prison,  or  shall  be  living  apart  from  his  wife  (either  by 
mutual  consent,  or  by  sentence  of  divorce,  or  in  consequence  of  his  being 
transported  beyond  the  seas,  or  from  any  other  cause  whatsoever),  it 
shall  be  lawful  for  the  Court  of  Common  Pleas  at  Westminster,  by  an 
order  to  be  made  in  a  summary  way  upon  the  application  of  the  wife,  and 
upon  such  evidence  as  to  the  said  Court  shall  seem  meet,  to  dispense  with 
the  concurrence  of  the  husband  in  any  case  in  which  his  concurrence  is 
required  by  this  act  or  otherwise ;  and  all  acts,  deeds  or  surrenders,  to  be 
done,  executed,  or  made  by  the  wife,  in  pursuance  of  such  order,  in 
regard  to  lands  of  any  tenure,  or  in  regard  to  money  subject  to  be 
invested  in  the  purchase  of  lands,  shall  be  done,  executed  or  made  by  her 
in  the  same  manner  as  if  she  were  a  feme  sole ;  and  when  done,  executed 
or  made  by  her,  shall,  but  without  prejudice  to  his  rights  as  then  existing 
independently  of  this  act,  be  as  good  and  valid  as  if  the  h\isband  had 
concurred. 

Provided  always,  that  this  clause  shall  not  extend  to  the  case  of  a 
married  woman,  where  under  this  act  the  lord  high  chancellor,  lord 
keeper,  or  lords  commissioners  for  the  custody  of  the  great  seal,  or  other 
the  person  or  persons  intrusted  with  the  care  and  commitment  of  the 
custody  of  the  persons  and  estates  of  persons  found  lunatic,  idiot,  and  of 
unsound  mind,  or  his  Mt^esty's  High  Court  of  Chancery,  shall  be  the 
protector  of  a  settlement  in  lieu  of  her  husband. 


Concuirence        Therefore,  if  a  husband  labour  under  incapacity  (p),  if  his 

of  husband, 
when  difl- 
pensedwith. 


when  difl-  '     residence  be  unknown,  if  he  be  in  prison,  or  if  he  be  living  apart 


{p)  As  from  lunacy,  Re  Turner,  3  C.  B.  166 ;  infancy,  Beffaigh,  2  C.  B., 
N.  S.  198. 
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from  his  wife  (y),  the  High  Court  may  dispense  with  his  oonour-  Cl^ftp.  i-  ■•  7- 
renoe  in  any  deed  to  be  executed  by  his  wife,  which,  but  for  this 
enactment,  would,  without  his  concurrence,  have  been  invalid. 
The  Court,  however,  unless  the  husband  be  beyond  reach,  will 
require  evidence  that  a  proper  application  has  been  made  to  him 
for  his  concurrence,  and  that  it  has  proved  unsuccessful  (r).  The 
cause,  too,  of  his  non-concurrence  must  appear  to  be  such  as  to 
justify  the  Court  in  dispensing  with  his  concurrence  (s). 

Where  the  husband  and  wife  had  for  many  years  lived  sepa- 
rate, and  the  husband  had  been  found  lunatic,  an  order  was 
made,  on  the  affidavit  of  the  wife  setting  forth  the  facts  of  the 
case,  that  she  might  be  at  liberty  to  dispose,  without  the  con- 
currence of  her  husband,  of  certain  lands  to  which  she  was 
entitled  as  tenant  in  tail  in  possession,  and  tenant  in  fee  simple 
in  possession  (t). 

An  affidavit  by  the  wife  herself  will  in  no  case  be  dispensed 
with  (w).  In  the  case  of  Ex  parte  Shutileicorthy  the  concurrence 
of  the  husband  was  dispensed  with,  on  an  affidavit  stating 
that  the  wife  was  married  to  him  in  the  year  1816,  that  he 
left  her  in  1820,  that  she  had  never  heard  or  received  any 
information  respecting  him  since,  that  his  present  residence  was 
altogether  unknown  to  her,  that  she  was  entitled  in  her  own 
right  to  the  entirety  of  certain  copyhold  premises,  which  she  had 
been  compelled  to  mortgage :  and,  finally,  that  if  the  application 
were  not  complied  with  she  would  be  liable  to  incur  a  for- 
feiture {x). 

In  another  case  an  order  was  made,  where  the  parties  were 
living  apart  by  mutual  consent,  and  the  husband  refused  to  join 
unless  part  of  the  purchase-money  was  paid  to  him  (y). 

(3)  As  to  the  form  of  rule  to  dis-  husband  in  consequence  of  his  vio- 

pense  with  the  husband's  concur-  lence,  and  was  Hying  apart  from 

rence  when  he  is  separated  from  his  him :  In  re  Pricey  13  C.  B.,  N.  S.  286. 

wife  by  sentence  of  divorce,  see  Ex  {t)  Ex  parte  Thoma^y  4  Moore  & 

parU  DuffiUy  5  Man.  &  Gr.  378.  So.  331. 

(r)  Ee  Mirfiriy  4  Man.  &  Gr.  635.  (u)  Re  WiUtams,  2  Scott,  N.  C. 

[s)  Be  M,  WilUamSy   1   Man*.  &  120. 

Gr.  881.    Thus  the  Court  will  not  (x)  Ex  parte  ShutHeworthy  4  Moo. 

dispense  with  the  husband's  con-  &  Sc.  332,  n. 

currence  upon  an  affidavit  merely  (y)  He  Woodcock,  1  C.  B.  437. 
stating  that  the  wife  had  left  her 

f2 
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Evldenco 
required. 


Chap.  I.  ■.  7.  In  Ex  parte  Anne  Shirley  (s),  the  Court  authorized  a  feme 
covert  to  convey  her  copyhold  property ;  her  husband  having  re- 
sided abroad  for  more  than  twenty  years  with  another  woman. 

The  non-concurrence  of  the  husband  must  be  satisfactorily 
accounted  for  {a) ;  and  to  obtain  an  order  on  a  presumption  of 
death  arising  from  his  absence,  the  wife  must  make  an  affidavit 
negativing  any  communication  from  him  during  such  absence  (6). 

When  the  application  is  founded  on  the  husband  living  apart 
from  his  wife,  it  should  in  general  be  proved  that  he  does  not 
contribute  to  her  support,  but  if  he  refuses  to  concur  merely  for 
the  purpose  of  extracting  money,  the  order  will  be  made  inde- 
pendently of  that  consideration  (c).  The  order  may  be  made 
not  only  where  the  wife  is  beneficially  interested,  but  also  where 
she  is  a  trustee  {d).  Evidence  is  required  in  both  cases  of  a 
previous  application  to  the  husband  to  concur  and  of  his  refusal 
to  do  so  {e).  The  section  also  applies  to  the  legal  estate  in  pro- 
perty devised  to  the  separate  use  of  a  married  woman  without 
the  intervention  of  a  trustee  (c?),  and  to  a  conveyance  for  the 
purpose  of  releasing  dower  (/). 

The  order  will,  as  a  general  rule,  be  made  only  to  give  effect 
to  a  particular  contract  (^),  but  where  the  applicant  was  poor, 
the  property  small,  and  a  sale  by  auction  desirable,  a  prospective 
order  was  made  (A). 

An  order  obtained  by  fraud  or  suppression  of  facts  will  be  set 
aside  {%) ;  but  a  cleax  case  is  required,  and  especially  where  the 
rights  of  third  parties  have  intervened  (A).     Where  an  order  has 


Order,  when 
set  aside. 


(«)  6  Bing.  N.  0.  226. 

(a)  Re  M,  Williams,  1  Man.  & 
Gr.  881. 

{h)  Be  A.  Horsfall,  3  Man.  & 
Gr.  1 32.  See  also  Ex  parte  Thomas, 
4  Moo.  &  S.  331 ;  Ex  parte  Yamall, 
17  0.  B.  189 ;  Be  Smith,  16  Law  J., 
C.  P.  168;  Re  Squires,  25  Law  J., 
0.  P.  55. 

(c)  Re  Woodcock,  1  C.  B.  437;  Ex 
parte  Robinson,  L.  E.,  4  0.  P.  205 ; 
Re  Caine,  10  Q.  B.  D.  284.  See  In 
re  Alice  Rogers,  L.  R.,  1  C.  P.  47. 


(d)  Re  Haigh,  2  C.  B.,  N.  S.  198 ; 
Re  Caine,  supra, 

(c)  Re  Mirfin,  4  Man.  &  Gr.  635. 

(/)  Re  Woodcock,  supra;  Ex  parte 
Dxiffill,  5  Man.  &  Gr.  378. 

{g)  Re  Graham,  19  0.  B.,  N.  S. 
370;  and  see  Re  Cloud,  15  C.  B., 
N.  S.  833. 

[h)  Re  Mary  Hart,  W.  N.  1882, 
36. 

(0  Re  Alice  Cockerell,  4  0.  P.  D. 
39. 

{k)  Re  Alice  Rogers,  L.  R.,  1  0.  P. 
47. 
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been  made  dispensing  with  the  husband's  eonciirrence,  the  deed  CihftP'  I-  ■-  7* 
of  the  -wife  need  not  be  acknowledged  by  her  (/). 

By  the  Settled  Land  Act,  1882  (w),  large  powers  of  dealing  Settled  Land 
with  real  estate  are  conferred  upon  tenants  for  life  and  other 
limited  owners  (w).  Such  persons,  for  example,  can  sell  the 
settled  land  or  any  part  thereof  (o),  and  grant  building,  mining 
and  agricultural  leases  upon  the  terms  prescribed  by  the 
statute  (p). 

It  is  not  within  the  scope  of  the  present  work  to  enter  fully 
into  the  consideration  of  this  Act,  but  it  is  necessary  to  consider 
its  provisions  so  far  as  they  relate  exclusively  to  married  women ; 
and  it  should  be  remembered  that  it  received  the  royal  assent 
a  few  days  before  the  Married  Women's  Property  Act,  1882, 
although  both  measures  came  into  operation  on  the  same  day. 

The  effect  of  the  61st  section  of  the  Act,  which  is  printed  in 
exienso  in  the  Appendix,  seems  to  be  that  where  a  married  woman 
is  a  limited  owner  within  the  meaning  of  the  Act,  and  is  entitled 
"/or  her  separate  use^  or  for  her  separate  property  y^  she  can  exer- 
cise the  statutory  powers  as  if  she  were  ^ifeme  sole ;  but  if  she  is 
not  entitled  for  her  separate  use  or  for  her  separate  property, 
her  husband  must  join  with  her  in  the  exercise  of  the  powers. 

The  concurrence  of  the  husband  can  only  be  required  when 
the  marriage  took  place  before  the  1st  January,  1883,  and  the 
married  woman's  title  to  the  property  has  accrued  before  that 
date.  In  all  other  cases  she  can  act  alone.  It  is  to  be  observed 
that  under  this  Act  when  property  is  vested  in  trustees  upon 
trust  to  pay  the  rents  and  profits  to  a  married  woman  during 
her  life  for  her  separate  use,  she  can,  without  the  concurrence  of 
the  trustees,  convey  the  legal  estates  to  the  purchaser  (r/).  A 
restraint  on  anticipation  does  not  prevent  the  exercise  of  the 
powers,  but  it  will  attach  to  the  purchase-money,  and  to  any 
investment  thereof  (r). 

(Q  Ooodchild  v.  DougcU,  3  Ch.  D.  under  the  Act,  see  sect.  68. 
660.  (o)  Sect.  3. 

(m)  46  &  46  Vict.  c.  38.  {p)  Sects.  6—9. 

(n)  As  to  the  persons  who  <*have         (q)  See  sect.  20. 
the  powers  of  a  tenant  for  life*'         (r)  Sects.  22  (6),  24. 
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^'^P'^'''^'       The  Agricultural  Holdings  Act,   1883  («),  which  oontaiiis 
Agricultural    yarious  provisions  as  to  the  consent  of  landlords  to  improve- 
Aot,  1883.       ments  hj  tenants,  and  as  to  agreements  for  compensation,  con- 
tains the  following  enactment  with  reference  to  women  married 
before  the  commencement  of  the  Maxried  Women's  Property 
Act,  1882(0. 

'*  A  woman  married  before  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  entitled  for  her  separate  use  to  land,  her  title  to  which 
accrued  before  such  commencement  as  aforesaid,  and  not  restrained  from 
anticipation,  shall,  for  the  purposes  of  this  Act  be  in  respect  of  land  as  if 
she  was  unmarried.'' 

**  Where  any  other  woman  married  before  the  commencement  of  the 
Married  Women's  Property  Act,  1882,  is  desirous  of  doing  any  act  under 
this  Act  in  respect  of  land,  her  title  to  which  accrued  before  such  com- 
mencement as  aforesaid,  her  husband's  concurrence  shall  be  requisite,  and 
she  shall  be  examined  apart  from  him  by  the  County  Court,  or  by  the 
judge  of  the  County  Court  for  the  place  where  she  for  the  time  being 
is,  touching  her  knowledge  of  the  nature  and  effect  of  the  intended  act, 
and  it  shall  be  ascertained  that  she  is  acting  freely  and  yqluntarily." 

(«)  46  &  47  Vict.  c.  61.  (0  Sect.  26. 


(  n  ) 
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The  law  on  this  subject  has,  for  the  present,  been  rendered  Chap.  II.  1. 1. 
somewhat  complicated  by  the  successive  changes  introduced  by 
the  recent  Acts ;  and,  as  the  liability  of  the  husband  is  deter- 
mined by  the  date  of  the  marriage,  (none  of  the  Acts  being 
retrospective  in  this  particular),  it  becomes  necessary  to  consider 
briefly  the  various  phases  through  which  the  law  has  passed. 
The  liability  of  the  husband  in  respect  of  his  wife's  ante-nuptial 
obligations  must  be  considered  with  reference  not  only  to  her 
debts,  but  also  to  her  contracts  and  torts. 


72  wife's  ante-nuptial  obligations. 

Chap.  II.  ■.  1.      Under  the  old  law,  i.  e,  in  the  ease  of  marriages  contracted 

Liabiii^of      before  the  9th  August,  1870,  the  husband,  on  his  marriage, 

from  Btatute.    became  liable  for  his  wife's  debts  incurred  before  marriage  of 

whatever  amount,  and  whether  he  had  any  fortune  with  her  or 

not.    In  the  words  of  Blackstone  "  he  adopted  his  wife  and  her 

circumstances  together"  (a). 

This  liability,  however,  terminated  with  the  coverture,  and 
after  the  death  of  the  wife  no  action  could  be  brought  against 
the  husband ;  unless,  indeed,  he  was  her  personal  representative, 
in  which  capacity  he  would  have  been  liable  so  fax  as  he  had 
assets  (b). 

The  husband  was  likewise  liable  in  respect  of  the  contracts  of 
his  wife  entered  into,  and  torts  and  breaches  of  trust  committed 
by  her  before  the  marriage. 

In  Palmer  v.  Wakefield  (c),  where  a  woman  when  sole  had 
committed  a  breach  of  trust,  and  the  question  was  whether  her 
after-taken  husband  should  make  good  the  loss  sustained  by 
the  trust  estate.  Lord  Langdale  said,  "In  this  situation  she 
married  Mr.  Wakefield,  and  it  was  by  the  marriage  and  by  his 
assuming  the  liabilities  to  which  she  was  subject,  that  he  also, 
as  I  think,  became  liable  to  pay  the  money."  • 
"Wife  not  The  eflfect  of  marriage  was  to  charge  the  husband  with  the 

released  from  wife's  prior  debts,  but  it  did  not  act  as  an  absolute  release  to 
^*^'  the  wife ;  for,  in  the  case  of  the  bankruptcy  of  the  husband, 

although  his  bankruptcy  and  discharge  released  both  husband 
and.  wife  from  their  personal  liability  B,i^  law^  the  separate  pro- 
perty of  the  wife  remained  liable  in  equity  to  satisfy  these  debts: 
and  in  the  case  of  the  death  of  the  husband  the  liability  of  the 
wife  again  revived  (rf). 

(a)  Bk.  1,  0.  15,  p.  443.  348 ;  Woodman  v.  Chapman,  1  Camp. 

(6)  TkomondY,Suffolk,l'P.WmB.  189.    The  husband's  liability,  how- 

461 ;  Heard  v.  Stamford^  3  P.  Wms.  ever,  as  itoriginated  in  the  marriage, 

409;    Bell  v.  Stacker y  10  Q.  B.  D.  ceased  with  it;  so  that  if  theobH- 

129.  gation  were  not  enforced  in  the  life- 

(c)  3  Beav.  227 ;  and  see  Wain-  time  of  the  wife,  the  surviving  hus- 

ford  V.  Heyl,  L.  E.,  20  Eq.  321.  band  could  not  be  charged  either  at 

{d)  Chuhh  V.  Stretch,  L.  E.,  9  Eq.  law  or  in  equity,  should  he  have 

555 ;  Mitchieon  v.  Hewson,  7  T.  E.  had  ever  so  large  a  fortune  with 
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It  was  necessary,  in  order  to  charge  the  husband  with  the  Chap,  n.  ■.  1. 
wife's  prior  debt,  to  prove  the  marriage.     But  strict  evidence  Evidence  re- 
was  not  required  where  the  fact  of  marriage  was  not  in  dispute,  charge  the 
Thus,  in  an  action  against  husband  and  wife,  on  the  promissory    ^       * 
note  of  the  wife  made  dum  sola,  a  witness  stated  that  he  knew 
her  formerly,  and  had  heard  that  she  had  afterwards  married 
E.  F.    This  was  held  sufficient  primd  facie  evidence  of  mar- 
riage {e). 

In  cases  to  which  the  Act  of  1870  applies,  t.  ^ .,  where  the  Act  of  1870. 

marriage  took  place  between  the  9th  August,  1870,  and  the 

29th  July,  1874,  both  days  inclusive,  the  husband's  liability  for  The  huaband 

his  wife's  ante-nuptial  debts  has  been  abolished,  and  the  remedy  Stbility.  "*™ 

of  the  CTeditor  is  confined  to  the  separate  property  of  the  wife. 

By  the  12th  section  it  is  enacted  that : —  The  wife  ren- 

dered liable. 

«A  husband  shall  not,  by  reason  of  any  marriage  which  shall  take 

place  after  this  Act  has  come  into  operation,  be  liable  for  the  debts  of  his 

-wife  contracted  before  marriage,  but  the  wife  shall  be  liable  to  be  sued 

for,  and  any  property  belonging  to  her  for  her  separate  use  shall  be  liable 

to  satisfy  such  debts  as  if  she  had  continued  unmarried"  (/). 

It  was  held  in  Ex  parte  Jones  (g)  that  the  words  in  this  section  Meaning  of 
"  liable  to  be  sued"  mean  liable  to  be  sued  as  in  equity  for  the  sued  for." 
purpose  of  attaching  the  separate  estate.  It  was  there  laid 
down  that  a  debtor  must  be  a  person  who  can  be  sued  personally 
for  a  debt,  and  who  is  Uable  to  all  the  consequences  of  a  personal 
judgment  against  him ;  but  that  the  position  of  a  married  woman, 
even  though  she  had  separate  estate,  was  different ;  for  pro- 
ceedings could  not  be  taken  against  her  personally  to  enforce 
payment  of  a  debt. 

It  was  decided  in  Sanger  v.  Sanger  (A)  that,  notwithstanding  Even  though 

a  restraint  on  anticipation  annexed  to  an  annuity,  a  charging  from  anticipa- 
tion. 

lier.    This,  however,  applied  only  (g)  12  Ch.  D.  490. 
to  property  falling  under  his  maritcJ  (A)  L.  E. ,  1 1  Eq.  470.  It  is  doubt- 
light,  and  not  to  his  wife's  choses  ful  whether  this  case  can  be  sup- 
in  action,  which  he  took  at  her  ported,  having  regard  to  the  de- 
death  as  her  admimstrator.  cisions  in  Robinson  v.  Wheelwright, 

{e)  Evans  v.  Morgan,  2  Cromp.  &  6  Do  G.,  M.  &  G.  635 ;  Stanley  v. 

Jer.  453.  Stanley,  7  Oh.  D.  589 ;  and  see  The 

(/)  33  &  34  Yict.  0.  93,  s.  12.  Conveyancing  Act,  1881,  s.  39. 
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liiabiliiy  of 
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The  husband 
liable  for  the 
wife's  torts 
and  breaches 
of  oontract  to 
extent  of 
assets  re- 
oeiyed. 


order  obtained  bj  creditors  under  this  section  constituted  a  valid 
incumbrance  on  the  fund.  A  distinction  may  possibly  be  drawn 
between  oases  in  which  the  restraint  is  imposed  by  a  stranger, 
and  those  in  which  the  wife,  on  her  marriage,  attaches  a  restraint 
on  anticipation  to  her  own  property ;  the  effect  of  which  might 
be  to  withdraw  from  her  creditors  the  only  fund  available  for 
the  satisfaction  of  their  claims  (t). 

Under  this  section  a  married  woman  is  liable  to  be  sued  for 
such  debts  as  if  she  had  continued  unmarried,  and,  therefore, 
the  husband  need  not  be  joined  as  defendant  with  his  wife  in  an 
action  brought  for  such  debts,  and  execution  may  issue  against 
her  as  if  she  were  an  unmarried  woman  (k). 

It  was  obviously  unjust  to  the  creditors  of  the  wife  before 
marriage  that  the  husband,  however  large  a  fortune  he  might 
have  acquired  with  his  wife,  should  escape  from  all  liability 
in  respect  of  her  ante-nuptial  engagements.  To  remedy  this 
state  of  things,  the  Act  of  1874  was  passed.  This  Act  left  the 
liability  of  the  separate  property  of  the  wife  for  her  ante-nuptial 
debts  unaffected  (/),  and  it  repealed,  as  to  marriages  after  the 
29th  July,  1874,  so  much  of  the  earlier  Act  as  enacted  that  a 
husband  should  not  be  liable  for  the  debts  of  his  wife  contracted 
before  marriage,  and  provided  that  a  husband  and  wife  married 
after  the  passing  of  the  Act  might  be  jointly  sued  for  any  such 
debt  (w). 

In  any  such  action  the  husband  was  liable  to  the  extent  only 
of  certain  assets  specified  in  the  Act. 

The  Act  of  1870  had  released  the  husband  from  all  present 
liability  for  his  wife's  ante-nuptial  debts,  but  left  him  liable,  to 
the  full  extent  to  which  he  was  liable  by  the  common  law,  for 
the  torts  and  breaches  of  contract  of  the  wife  committed  before 
marriage  (n).  This  liability  of  the  husband  was  again  altered 
by  the  Aot  of  1874,  and  he  was  by  that  statute  rendered  liable 


{%)  London  and  Provincial  Bank 
V.  Bogle,  7  Ch.  D.  773.  See  Chubb 
V.  Stretch,  L.  E.,  9  Eq.  555,  and 
The  Married  Women^s  Property  Act, 
1882,  8.  19. 

(k)  Williams  v.  Mercier,  9  Q.  B.  D. 


337. 

{I)  37  &  38  Vict.  c.  50.  This  Act 
came  into  operation  on  the  30th  July, 
1874. 

(m)  Ibid.  sect.  1. 

(n)  Sect.  2. 
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for  the  ante-nnptial  torts,  breaches  of  contract  and  debts  of  the  Oh*p«  n.  ■.  i. 
mfe  to   the  extent  only  of  the  assets    of  the  wife  therein 
mentioned ;  for  it  was  enacted  that : — 

"  The  husband  shall  in  ...  .  any  action  brought  for  damages  sus- 
tained by  reason  of  any  tort  committed  by  the  mfe  before  marriage,  or 
by  reason  of  the  breach  of  any  contract  made  by  the  wife  before  marriage, 
be  liable  for  the  debt  or  damages  respectively  to  the  extent  only  of  the 
assets  hereinafter  specified*'  (o). 

It  was  not  the  duty  of  the  plaintiff  to  allege-that  the  husband 
had  received  assets,  but  it  was  for  the  husband  to  deny  that  he 
hBd{p). 

These  assets  consisted  of  property  of  the  wife  acquired  by  Property 
the  husband,  either  jure  tnariti,  or  by  ante-nuptial  gift,  including  ^^ts.'^  * 
personal  estate  in  possession,  choses  in  action,  chattels  real,  and 
the  rents  and  profits  of  real  estate ;  and  also  any  property,  real 
or  personal,  which  the  wife,  with  the  consent  of  her  intended 
husband,  had  transferred  to  any  person  with  the  view  of  defeat- 
ing or  delaying  her  existing  creditors. 

The  same  section  provides  that  any  payment  made  by  the 
husband,  and  any  judgment  recovered  against  him  under  the 
Act,  axe  to  be  taken  into  account  in  estimating  his  liability  in 
any  subsequent  action  (q). 

It  was  also  provided  by  this  Act,  that  if  the  husband  was  not 
liable  in  respect  of  any  such  assets,  he  should  have  judgment 
for  his  costs  of  defence,  whatever  the  result  of  the  action  might 
be  against  the  wife  (r),  and  that  if  he  was  liable,  the  judgment 
should  be  a  joint  judgment  against  husband  and  wife  to  the 
extent  of  the  husband's  liability,  and  a  separate  judgment 
against  the  wife  for  the  residue  of  the  debt  or  damages  («). 
In  the  case  of  an  action  against  the  husband  and  wife  jointly, 
where  the  husband  is  found  not  liable  in  respect  of  any  such 
assets  as  are  mentioned  in  the  Act,  the  plaintiff  will  be  allowed 
to  add  the  costs  of  the  husband's  defence  to  his  own,  and 
recover  both  against  the  wife.    Thus,  in  Londm  and  Provincial  London  #  iH- 

vineial  Bank 
Y.  Bogle. 
(o)  See,  however,  Conlon  v.  Moore,  {q)  Fear  y.  Castle^  8  Q.  B.  D.  380. 

Ir.  E.,  9  C.  L.  190.  (r)  Ibid.  sect.  3. 

{p)  37  &  38  Vict.  c.  50,  s.  5;  («)  Ibid.  sect.  4. 

MaUhewB  v.  Whittle,  13  Ch.  D.  811. 
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Cliftp.  II.  g.  1,  Bank  v.  Bogh  (t),  the  husband,  in  an  action  by  the  bank  against 
himself  and  his  wife  for  debts  contracted  previously  to  marriage, 
pleaded  that  he  had  not,  and  never  had,  at  the  time  or  since 
his  marriage  any  assets  in  respect  of  which  he  was  liable  for 
such  debts  of  his  wife.  Judgment  was  entered  for  him  with 
costs,  but  against  his  wife ;  and  the  bank  were  held  entitled  to 
add  his  costs  to  their  original  debt,  and  recover  the  whole 
against  the  separate  estate  of  the  wife. 

Under  these  provisions  it  has  also  been  held  that  an  English- 
man married  in  England  to  a  woman  who  had  contracted  debts 
in  a  foreign  country  where  she  resided  prior  to  the  marriage,  is 
liable  in  England  only  to  the  extent  of  assets  derived  from  his 
wife  (w). 

But  the  liability  of  the  husband  under  this  statute  (a;),  sub- 
sisted only  during  the  coverture,  for  the  Act  (y)  rendered  it 
necessary  that  the  husband  and  wife  be  sued  jointly,  and  gave 
no  power  to  sue  the  husband  alone.  Consequently  the  hus- 
band's liability  ceased  upon  his  wife's  death,  as  no  action  would 
lie  against  him  alone. 

Act  of  1882.  Although  the  Act  of  1874  is  repealed  by  that  of  1882,  the 
liabilities  of  a  husband  married  between  the  29th  July,  1874, 
and  the  1st  January,  1883,  are  not  affected  by  such  repeal  (s). 
The  principal  provisions,  indeed,  of  the  earlier  Act  are  re-enacted, 
and  a  husband  is  still  rendered  liable  for  his  wife's  ante-nuptial 
debts,  contracts  and  wrongs  in  the  same  manner,  though  not  to 
the  same  extent,  as  under  the  Act  of  1874. 

Extent  of  The  property  of  the  husband  which  can  be  made  available  to 

the  hTS)aiid.  ^^^^  ^^  liability  is  less  than  formerly,  for  the  greater  part  of 
the  assets  which  he  formerly  acquired  by  the  marriage  has  now 
ceased  to  devolve  upon  him,  and  the  only  property  which  he  can 
so  acquire  or  become  entitled  to  during  the  marriage  will  hence- 
forward be  whatever  he  may  take  by  gift  or  settlement.  This  will, 
therefore,  for  the  future  be  the  extent  of  his  liability.  Under 
this  statute  the  husband  may  be  sued  alone,  and  therefore  the 

(t)  7  Ch.  D.  773.  {x)  Married  Women's  Property 

(m)  De  Oreuchy  v.  Wills  and  Wt/e,      Act,  1874,  37  &  38  Vict.  c.  50. 
4  C.  P.  D.  362.  (y)  Ibid.  sect.  1. 

(z)  45  &  46  Vict.  0.  75,  s.  14. 
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death  of  his  wife  will  not  prevent  an  action  being  brought  Chap.  IL  ■.  1. 
against  him  alone  in  respect  of  her  ante-nuptial  liabilities,  and 
if  he  has  received  assets  from  her  he  will  be  liable  to  the  extent 
of  those  assets  (a). 

As  regards  a  woman  married  on  or  after  the  1st  January,  The  wife 
1883,  she  is,  by  the  13th  section  of  the  Act  of  1882,  Uable  ^^^®- 
in  respect  and  to  the  extent  of  her  separate  property  for  all 
debts  contracted,  and  all  contracts  entered  into,  or  wrongs 
committed  by  her  before  marriage,  including  any  sums  for  which 
she  may  be  liable  as  a  contributory  under  the  Joint  Stock 
Companies  Acts ;  and  she  may  be  sued  for  any  such  debt, 
and  for  any  liability  in  damages  or  otherwise  under  any  such 
contract,  or  in  respect  of  any  such  wrong;  and  all  sums  re- 
covered against  her  in  respect  thereof,  or  for  any  costs  relating 
thereto,  shall  be  payable  out  of  her  separate  property,  and 
as  between  her  and  her  husband,  unless  there  be  any  contract 
between  them  to  the  contrary,  her  separate  property  shall  be 
deemed  to  be  primarily  liable  for  all  such  debts,  contracts  or 
wrongs,  and  for  all  damages  or  costs  recovered  in  respect 
thereof  (6). 

There  is  one  class  of  liabilities  which  is  mentioned  for  the  Liability  in 
first  time  in  the  Act  of  1882,  t.^.,  those  to  which  a  married  shares  in 
woman  is  subject  imder  the  Acts  relating  to  joint  stock  com-  j^mpwd^. 
panics.    Under  the  old  law,  if  a  female  contributory  married, 
her  husband  was,  during  the  marriage,  liable  to  be  placed  on 
the  list  of  contributories  {c) ;  but  if  shores  in  a  joint  stock 
company  were  applied  for  and  registered  in  the  name  of  a 
married  woman,  different  considerations  arose.    For  if  it  ap- 
peared that  such  a  contract  had  been  entered  into  upon  the 
credit  of  her  separate  estate,  and  if  the  constitution  of  the 
company  did  not  preclude  married  women  from  being  share- 
holders, she  might  be  placed  on  the  list  of  contributories  in  her 
own  right  {d).    Where  the  contract  was  not  such  as  to  impose 
a  liability  on  the  wife,  and,  in  fact,  to  make  the  shares  her 

(a)  SecuB  under  the  Act  of  1874 ;  (d)  Mrs,  MatthewrMm^s  case,  L. 

BeUr.  Stocker,  10  Q.  B.  D.  129.  K,  3  Eq.  781;   see  also  London, 

{h)  Sect.  13.  Bombay  and  Mediterranean  Bank, 

(c)  Companies  Act,  1862,  s.  78.  18  Ch.  D.  681. 
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78  wife's  ante-nuptial  obligations. 

Cliap.  II.  1. 1.  separate  property,  her  husband  was  liable ;  and  it  was  held  (e), 
that  his  liability  was  not  limited  by  the  5th  section  of  the 
Married  "Women's  Property  Act,  1874,  to  the  interest  acquired 
by  him  in  right  of  his  wife,  but  that  he  was  liable  under  the 
78th  section  of  the  Companies  Act,  1862,  as  a  contributory  in 
his  own  right  to  the  assets  of  a  company  which  was  being  wound 
up,  and  in  which  his  wife  held  shares  at  the  time  of  her  marriage, 
even  though  held  or  settled  to  her  separate  use  (/). 

This  class  of  contracts  is  now  by  the  Act  of  1882  ( g)  placed 
on  the  same  footing  as  other  contracts ;  and  a  married  woman's 
separate  property  will  be  alone  liable  to  satisfy  such  liabilities. 
Agamstwhom  The  effect  of  this  legislation  is,  that  in  the  case  of  marriages 
may  be  ti£n.  contracted  after  the  31st  of  December,  1882,  a  person  suing  in 
respect  of  any  liability  incurred  by  a  married  woman  before 
marriage  may  pursue  one  or  other  of  three  remedies.  He 
may  proceed  by  an  action  (1)  against  the  husband  separately ; 
(2)  against  the  wife  separately ;  or  (3)  against  the  husband  and 
wife  jointly. 

Whichever  proceeding  he  may  adopt,  his  remedy  may  be 
prejudiced  by  circumstances,  of  which  he  is  probably  ignorant 
at  the  time  of  bringing  Ids  action.  If  he  elect  to  sue  the  wife 
alone,  judgment  can  be  enforced  only  against  her  separate  pro- 
perty, if  any ;  if,  on  the  contrary,  he  proceed  against  the  hus- 
band alone,  the  liability  of  the  latter  is  limited  to  the  extent  of 
the  property  "  belonging  to  his  wife  which  he  shall  have  acquired 
or  become  entitled  to  from  or  through  his  wife  after  deducting 
therefrom  any  payments  made  by  him,  and  any  sums  for  which 
judgment  may  have  been  bond  fide  recovered  against  him  in  any 
proceeding  at  law  in  respect  of  any  such  debts,  contracts  or 
wrongs"  (A).  If  he  proceed  against  both  husband  and  wife 
jointly,  he  can  recover  against  both  husband  and  wife  to  the 
extent  of  the  property  which  has  been  akeady  mentioned ;  but 
if  in  any  such  action,  or  in  any  action  against  the  husband 
alone,  it  is  not  found  that  the  husband  is  liable  in  respect  of  any 
such  property  of  the  wife,  the  plaintifE  is  bound  to  pay  to  the 

(c)  Ex  parte  Hatcher,  12  Ch.  D.      Cas.  547. 
284.  {g)  Sect.  7. 

(/)  See  also  BelVs  Case,  4  App.         {h)  45  &-46  Vict.  c.  76,  s.  14. 
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Iniflband  his  costs  of  defence,  whatever  may  be  the  result  of  the  Cli>p-  n.  1. 1. 
action  against  the  "wife  jointly  sued  with  him  (t).     The  creditor, 
however,  is  entitled  as  against  the  wife  to  add  these  costs  to 
his  debt  (A;). 


SECTION  II. 


LIABILITY  OF  TIIE  HUSBAND  AND  THE  WIFE  TO  MAINTAIN 
EACH  OTHER. 
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The  marriage,  (which  under  the  old  law  conferred  on  the 
husband  the  control  of  his  wife's  person  and  estate),  imposes  on 
him  also  the  duty  of  maintaining  her ;  a  duty  which  stands  on 
a  foundation  of  manifest  justice;  although  the  direct  methods 
assigned  by  law  to  enforce  it,  have  for  their  objects  anything  Extent  of  this 
rather  than  to  vindicate  the  rights  of  injured  married  women.  ^    ^  ^^' 
The  only  kgal  reason  why  a  husband  should  support  his  wife  is, 
that  she  may  not  become  a  burden  on  the  parish.     So  long  as 
that  calamity  is  averted,  the  wife  has  no  claim  on  her  husband. 
And  in  fact  she  has  no  direct  claim  upon  him  under  any  circum-  In  a  direct 
stances  whatever;  for  even  in  the  case  of  positive  starvation  she  beeSoroedby 
can  only  come  upon  the  parish  for  relief.     And  then  the  parish  ^^tp*™^ 
authorities  will  insist  that  the  husband  shall  provide  for  her, 
when  he  is  able,  to  the  extent  at  least  of  sustaining  life  (/).     If 
a  husband  fail  in  this  respect,  so  that  his  wife  becomes  charge- 
able to  any  parish,  the  5  Geo.  4,  c.  83,  s.  3,  enacts,  that  "  he 
shall  be  deemed  an  idle  and  disorderly  person,  and  shall  be 


(»)  Ibid.  s.  15. 

{h)  London  and  Provincial  Bank 
V.  Bogle,  7  Oh.  D.  773. 


(0  Bex  V.  Flintan,  1  Bam.  &  Ad. 
227;  31  &  32  Vict.  c.  122,  8.  33. 
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Chap,  n.  t.  g.  punishably  with  imprisonment  and  hard  labour"  {m).  The  cost 
of  the  wife's  maintenance  by  the  parish  can  be  recovered  from 
the  husband ;  but  he  cannot  be  made  to  pay  for  her  mainte- 
nance a  sum  greater  than  the  amoimt  of  the  relief  granted  to 
her  by  the  guardians  (n). 

A  husband  whose  wife  has  left  him  and  committed  adultery, 
is  not  answerable  to  the  parish  for  maintaining  her,  although  he 
himself  has  been  guilty  of  adultery  since  her  departure  (o).  If 
a  wife  is  justified  on  account  of  ill-usage  in  leaving  her  hus- 
band's house,  and  refusing  to  return  to  it,  he  will  be  ordered  to 
contribute  to  her  support,  notwithstanding  that  he  may  offer  to 
receive  her  back  and  not  to  ill-use  her  (p). 

There  was  till  recently  no  correlative  obligation  on  the  part 
of  the  wife  to  support  the  husband,  but  the  Act  of  1870  (q) 
made  a  married  woman  in  England  or  Ireland  having  separate 
property  liable  for  the  maintenance  of  her  husband  if  he  became 
chargeable  to  any  union  or  parish  to  the  same  extent  that  a 
husband  is  liable  for  the  maintenance  of  his  wife.  This  pro- 
vision was  re-enacted  almost  verbatim  in  the  Act  of  1882  (r), 
so  that  now  a  husband  and  a  wife  with  property  are  mutually 
liable  for  each  other's  support. 


Liabilitj  of 
the  wife  to 
maintain  her 
husband. 


Indirect 
methods  by 
which  the 
wife  can  com- 
i)el  her  hus- 
band to  main- 
tain her. 


(m)  But  that  which  cannot  be 
enforced  by  the  wife  as  matter  of 
direct  obligation^  is  generally  at- 
tained in  another  way.  In  a  word, 
the  wife,  as  her  husband's  agent, 
can  bind  him -for  necessaries  fur- 
mahed  to  her  by  third  parties. 

(n)  31  &  32yict.  c.  122,  s.  33; 


Binning  v.  South  Shields  Union,  12 
Q.  B.  D,  61. 

(o)  Bex  V.  Flintan,  1  B.  &  Ad. 
227. 

(p)  Thomas  v.  AUop,  L.  E.,  6 
Q.  B.  161. 

{q)  33  &  34  Vict.  c.  93,  s.  13. 

(r)  45  &  46  Vict.  c.  76, 
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A  father  is  bound  to  maintain  his  children  according  to  his  Chap.  II.  t.  8. 
ability,  so  as  to  prevent  them  from  becoming  chargeable  to  the  LiabiUty  of 
poor  law,  and  to  prevent  himself  from  becoming  liable  to  pro-  *^®  husband, 
oeedings  nnder  the  criminal  law  for  neglect  (s) ;  but  no  similar  Formerly  no 
liability  wm  imposed  upon  the  wife.  the  wi^. 

The  law  did  "  not  throw  on  the  mother  the  duty,  the  legal 
obligation  of  maintaining,  educating  or  providing  for  her 
children  "  while  her  husband  was  alive  (t). 

The  Poor  Law  Act  of  Elizabeth  (w)  enacted  that —  43  Eliz.  c.  2. 

•*  The  father  and  grandfather,  and  the  mother  and  grandmother,  and 
the  children  of  every  poor,  old,  blind,  lame  and  impotent  person,  or  other 
poor  person,  not  able  to  work,  being  of  sufficient  ability,  shall  at  their 
own  charges  relieve  and  maintain  every  such  poor  person." 

But  the  liability  thus  imposed  attached  to  the  husband  during 
his  life,  so  that  no  liability  attached  to  the  wife  during  coverture, 
it  being  held  that  the  words  "  mother  and  grandmother  "  must 
be  read  as  if  the  description  were  "  mother  and  grandmother 
not  being  under  coverture  "  (x) ;  and  the  House  of  Lords  refused 
to  order  a  married  woman,  who  possessed  separate  property,  and 

(«)  Bazeley  v.  Forder,  L.  R.,  3  Q.  p.  374. 
B.  559;  24  &  25  Vict.  c.  100,  s.  27 ;  (u)  43  Eliz.  c.  2,  s.  7. 

31  &  32  Vict.  0.  122,  s.  37 ;  B.  v.  {x)  Custodes  v.  Jinks,  Sty.  283 ; 

Falkingham,  L.  R.,  1  C.  0.  R.  222.  Coleman   v.   The  Overseers  of  Bir- 

(<)  Hodgens  v.  Hodgens,  4  CI.  &  minghavh  6  Q.  B.  D.  615. 
Fin.  323,  per  Lord  Brougham,  at 

M.  G 
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Chap.  n.  8.  8.  who  had  eloped,  to  contribute  to  the  mainteiiance  of  the  children 

of  the  marriage,  although  the  husband  stated  in  his  petition 

that  his  own  means  were  not  sufficient  (s). 

All  relief  given  under  the  poor  laws  to  any  child  under 

sixteen  is  to  be  considered  as  being  given  to  the  father,  or,  if 

he  is  dead,  to  the  widow  {a) ;  and  under  the  statutes  relating 

to  reformatory  and  industrial  schools  (S),  the  parent  or  other 

person  liable  for  the  maintenance  of  the  child  sent  to  such  a 

school  may  be  ordered  to  contribute  to  its  maintenance  there. 

Prior,  therefore,  to  the  Act  of  1870,  there  was  no  liability 

on  a  married  woman  to  support  her  children  while  her  husband 

was  alive. 

The  Married  Women's  Property  Act,  1870  (c),  enacted  that-^ 

"A  married  woman  having  separate  property  shall  be  subject  to  all 
such  liability  for  the  maintenance  of  her  children  as  a  widow  is  now  by 
law  subject  to  for  the  maintenance  of  her  children :  provided  always,  that 
nothing  in  this  Act  shall  relieve  her  husband  from  any  liability  at  present 
imposed  upon  him  by  law  to  maintain  her  children." 

This  section  did  not  make  a  woman  whose  husband  was  alive 
liable  to  contribute  to  the  support  of  her  grandchildreny  even 
though  she  had  separate  estate. 

The  liability  of  the  wife  has  however  been  extended  by  the 

Married  "Women's  Property  Act,  1882  (c?),  which  enacts,  in 

sect.  21,  that — 

**  A  married  woman  having  separate  property  shall  be  subject  to  all 
such  liability  for  the  maintenance  of  her  children  and  grandchildren  as 
the  husband  is  now  by  law  subject  to  for  the  maintenance  of  her  children 
aiid  grandchildren :  provided  always,  that  nothing  in  this  Act  shall  relieve 
her  husband  from  any  liability  imposed  upon  him  by  law  to  maintain  her 
children  and  grandchildren." 

A  married  woman  having  separate  property  is  therefore 
now  liable  as  well  as  her  husband  for  the  maintenance  of 
her  children  and  grandchildren.  But  the  husband  is  not  re- 
lieved from  his  liability;  so  that,  unless  it  can  be  considered 
that  the  husband  and  wife  are  now  concurrently  liable,  the 
husband  still  remains  primarily  liable,  and  recourse  cannot  be 


The  Act  of 
1870  imposed 
on  a  woman 
possessing 
property  the 
same  liability 
as  a  widow 
to  maintain 
her  children, 
but  not  her 
grand- 
children. 


The  Act  of 
1882  makes 
her  as  liable 
as  her  hus- 
band to  main- 
tain both 
children  and 
grand- 
.  children, 
but  does  not 
relieve  >*iTn  of 
his  liability. 


(z)  Hodgens  v.  HodgeM^  4  CL  & 
Pin.  323. 
(a)  4  &  5  Will.  4,  0.  76,  s.  66. 


(6)  29  &  30  Vict,  c,  117,  s.  26, 
c.  118,  8.  39. 

(c)  33  &  34  Vict.  0.  93,  s.  14. 

(d)  46  &  46  Vict.  c.  75,  s.  21. 
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had  to  the  wife's  property  until  and  unless  he  is  unable  to  main-  Chap.  ll.  s.  s. 
tain  the  children.  It  would  seem  that  a  married  woman  having 
sieparate  property,  who  has  been  deserted  by  her  husband,  will 
now  be  liable  to  conviction  under  the  Vagrancy  Act,  5  Geo.  4, 
0.  83,  s.  4,  if  she  runs  away  and  leaves  her  children  chargeable 
to  the  parish  (^). 

A  parent  is  not  boimd  by  law  to  pay  the  debts  of  his  children 
unless  he  has  impliedly  or  expressly  given  the  child  authority  to 
incur  them  (/). 

Another  consequence  of  the  marriage  is,  that  the  husband  Hnsband 
becomes  bound  to  maintain,  as  part  of  his  family ^  any  child  or  maintain  his 
children,  till  the  age  of  sixteen,  legitimate  or  illegitimate,  whom  ^dM?^' 
his  wife  may  have  at  the  time  of  entering  into  the  contract. 
This  obligation  was  imposed  by  the  4  &  5  Will.  4,  c.  76, 
B.  57  {g)y  and  has  not  been  restricted  by  subsequent  legislation. 

There  is  no  obligation  on  the  part  of  the  wife  to  maintain  her 
husband's  children  by  a  former  marriage. 

(c)  Conf .  Pders  v.  Cowie,  2  Q.  P.  1 ;  Mortimort  v.  WrigU,  6  M.  & 

B.  D.  131,  136.  W.  482. 

(/)  Law  V.  WUhin,  6  Ad.  &  E.         J^g)   Re  Wendron,  7  Ad.   &  Ell. 

718;  Blackburn  v.  Mackey,  1  C.  &  819. 
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LIABILITY  OF  THE  WIFE  FOR  CRIMINAL  OFFENCES. 
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The  wife 
liable  for  her 
crimes. 


Chap.  III.  a.  1.  Formerly  a  wife  could  not,  wliile  under  coverture,  contract 
civil  liability  unless  she  possessed  separate  estate;  but  crimes 
committed  by  her  were  always  personal  to  herself,  and  for 
(liminal  offences  she  is  liable  to  be  punished  as  if  she  were  a 
feme  sole.  But  this  statement  must  be  understood  as  referring 
to  offences  committed  by  her  alone,  that  is  to  say,  apart  from 
her  husband,  for  the  presumption  of  law  is,  that  when  a  felonious 

Unless  under    act  is  committed  by  a  wife  in  the  presence  of  her  husband,  it  is 

her  husband's  j  j-l*  •  jxijt_*  ii» 

coercion.  done  omder  nis  coercion  and  control,  and  she  is  excused  from 
punishment ;  but  this  presumption  may  be  rebutted  by  evidence, 
and  if  it  appear  that  the  wife  was  principally  instrumental  in 
the  commission  of  the  crime,  that  she  acted  volomtarily  and  not 
by  restraint  of  her  husband  even  though  he  was  present,  she 
will  be  liable  to  punishment  (a). 


(a)  1  Hale,  616;  B,  v.  Cohen,  11  Cox,  99;  i?.  v.  Smith,  1  Dea.  &  B 
C.  C.  653. 


CRIMINAL  ACrrS  OF  THE  WIFE.  85 

If  a  husband  and  wife  are  jointly  indicted  for  receiving  stolen  Chap. III.  s.  1. 
goods,  it  has  been  held  that  the  wife  cannot  be  convicted,  unless 
the  jury  have  been  asked  whethv  she  received  the  goods  in  the 
absence  of  her  husband  (6). 

The  acquittal  of  a  wife  who  was  indicted  with  her  husband  Distinction 
for  a  misdemeanor  for  uttering  coimterf eit  coin,  was  directed  in  felony  and 
one  case  on  the  ground  that  the  distinction  between  the  efPect  IJJ^" 

^  meanor. 

of  coercion  in  felonies  and  misdemeanors  did  not  exist  (c),  but 
in  a  subsequent  case,  before  the  twelve  judges,  the  Court  was  of 
opinion  that  the  point  as  to  a  coercion  of  a  wife  by  her  husband 
did  not  arise,  as  the  result  of  the  case  was  a  conviction  for  mis- 
demeanor ((/). 

A  wife  is  not  answerable  for  a  husband's  neglect  to  provide 
food  for  an  apprentice  (e). 

In  Hale's  Pleas  of  the  Crown  (vol.  1,  pp.  45,  47)  it  is  laid  Except  in 
down  that  when  a  crime  is  committed  by  husband  and  wife 
jointly,  the  presumption  of  law  is,  that  the  wife  is  acting  under 
the  coercion  of  her  husband  except  in  cases  of  treason  and 
murder.  In  a  later  part  of  his  work  (pp.  434,  516)  he  makes 
an  additional  exception  in  the  case  of  manslaughter,  Serjeant 
Hawkins  (/)  states  the  only  three  exceptions  to  be  treason^ 
murder  and  robber?/^  and  these  in  Russell  on  Crimes  are  stated  to 
be  the  exceptions  {g).  Mr.  Greaves,  however  (one  of  our  highest 
authorities  on  criminal  law),  in  a  note  on  this  passage  in 
Eussell,  says,  "  I  can  find  no  decision  which  warrants  the  position 
in  the  text  as  to  treason,  murder  or  robbery ; "  and  Mr.  Justice 
Stephen  says  that  the  principle  does  not  apply  to  high  treason 
or  murder,  and  probably  not  to  robbery. 

A  wife  may  be  indicted  jointly  with  her  husband  for  keeping 
a  brothel  or  gaining  house  (A),  or  for  a  forcible  entry  (t). 

(6)  i?.  V.  Archery  1  Mood.  C.  0.  Eussell  on  Crimes,  6tli  ed.,  vol.  1, 

143 ;  72.  V.  Wardrojper,  1  Bell,  C.  C.  p.  144. 

249 ;  29  L.  J.  Eep.,  M.  0.  116.  (/)  Hawkins*  Pleas  of  the  Crown, 

(c)  R.  V.  Price,  8  C.  &  P.  19.  vol.  1,  p.  4,  8tli  ed.     See,  however, 

\d)  B.  V.  Cnuey  8  C.  &  P.  541;  editorial  note  on  the  third  exception. 

E.  V.  Ingram,  1  Salk.  384.     See  also  (g)  oth  ed.,  vol.  1,  p.  139. 

Stephen's  Digest  of  the  Criminal  (h)  Beg,  v.  Dixon,  10  Mod.  335  ; 

Iav,  17.  ^«<7-  V.  Williams,  1  Salk.  384. 

(c)  Bex  V.  Squire,  Stafford  Lent  (i)  1  Hale,  21 ;  1  Hawk.  c.  64, 

Assizes,  1799,  MS.,  cited  in  note  to  s.   35.    The  subject  of  the  wife's 
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Chap.  in.  f.  1.  It  may  be  gathered  from  a  review  of  the  above  authorities, 
How  far  the  that  at  present  it  is  not  very  clear  how  for  the  primA  facie 
St^^^^^    preBumption  of  law,  as  to  the  wife  acting  under  the  coercion 

of  her  husband,  extends,  although  it  seems  to  be  generally 

assumed  that  it  is  excluded  in  cases  of  treason  and  murder,  as 

well  as  in  cases  of  misdemeanor  {k). 
IVesumption        The  presumption  of  coercion  may  also  be  rebutted  by  showing 
may  be  re-      that  the  husband  was  bed-ridden  or  a  cripple  at  the  time  of  the 
^      *  offence  being  committed  {I), 

Paramour  Where  a  wife  elopes,  and  she  and  her  paramour  jointly  carry 

vioted  of  off  the  husband's  property,  the  paramour  could  always  be  con- 
"^^^^^^  victed  of  laax)eny,  provided  that  there  was  also  evidence  of 

adulterous  intercourse  between  the  parties  (w). 
Y!!?®*  Sin         Under  the  Married  Women's  Property  Act,  1882,  a  wife 

^xOv  OX  Xooa 

husband         who  wrongfully  takes  away  property  of  her   husband  when 

be  proaecSeJ  lea^g  or  deserting,  or  about  to  leave  or  desert  him,  is  made 

J^^^^,^     liable  to  criminal  proceedings    by  her  husband;    so  that  if 

goods  in  cer-  property  belonging  to  the  husband  is  taken  by  the  wife,  or 
f-ftin  oases.  .  .   . 

with  her  consent  or  privity,  when  she  is  deserting  him,  she  will 

now  be  liable  to  prosecution  ;  for  in  the  circumstances  specified 
in  these  sections  a  husband  and  wife  are  made  liable  to  criminal 
proceedings  by  each  other  (n) ;  and,  consequently,  a  person  who 
receives  such  proi)erty  of  a  husband  or  wife  so  illegally  dealt 
with  by  either,  will  not  now  be  protected  against  criminal  pro- 
ceedings (o). 
Husbands  and      At  common  law  husbands  and  wives  were  incapable  of  giving 
merlyinoom-   evidence  for  or  against  each  other  in  either  civil  or  criminal 
evidoDcefOT^^  proceedings ;  but  the  result  of  various  statutes  is,  that  now  in  any 
<>'  ^^^       civil  proceeding  the  husbands  and  wives  of  the  parties  thereto, 
and  of  the  persons  in  whose  behalf  any  such  proceeding  is 
brought,  instituted,  opposed  or  defended,  are  competent  and 
compellable  to  give  evidence  {p)  on  behalf  of  either  or  any  of  , 

criminal  responsibility  will  be  found  (w)  R»  v.  Berry,  28  L.  J.,  M.  0. 

fully  treated  in  Eussell  on  Crimes,  70 ;  R,  v.  Avery,  ib,  185. 

6th  ed.,  vol.  1,  p.  139  et  seq.  (n)  Sects.  12, 16. 

{k)  B.  V.  Cruse,  8  C.  &  P.  541 ;  B.  (o)  See  B.  v.  Kmny,  2  Q.  B.  D. 

V.  Torpey,  12  Cox,  C.  C.  45,  at  p.  48.  307. 

(0  B,  V.  Cruse,  2  Moo.  C.  C.  53,  {p)  16  &  17  Vict.  c.  83;  32  &  33 

at  p.  57.  Vict.  c.  68. 
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the  parties  to  the  proceeding :  cominumoations  made  to  each  Chap.  m.  •.  i. 
other  during   marriage  being  privileged  (^).      The  old  rule,  inoompetenoy 
however,  is  still  in  force  in  criminal  cases  (r),  for  the  statute  ^J^iJ^™ 
which  altered  the  law  as  to  the  competency  of  husbands  and  <»oding8. 
wives  to  give  evidence  for  and  against  each  other,  expressly 
provided  that  nothing  in  it  should  render  husbands  or  wives 
competent  or  compellable  to  give  evidence  for  or  against  each 
other  in  any  criminal  proceeding  («) ;  and  where  two  prisoners 
are  indicted  and  tried  together,  the  wife  of  one  cannot  be  a  witness 
for  or  against  the  other  (t) ;  if,  however,  one  of  the  two  pleads 
guilty,  then  his  wife  is  a  competent  witness  against  the  other, 
as  the  evidence  no  longer  affects  her  husband  (u).    But  the 
evidence  of  a  husband  or  wife  is  admissible  in  cases  the  result 
of  which  may  tend  to  subject  one  or  the  other  to  a  crimincd 
charge  (a?),  though  in  such  a  case  it  is  probable  that  the  witness 
would  not  be  compelled  to  give  evidence. 

There  is  one  main  exception  to  this  general  principle:   in  Exoeptioiito 
any  criminal  proceeding  against  a  husband  or  a  wife  for  a  oases  affeotizig 
crime  committed  by  the  one  against  the  other  affecting  the  ^^^,^'*^® 
liberty  or  person  of  the  other,  the  husband  or  wife  is  a  com- 
petent witness,  as,  for  instance,  in  cases  of  abduction,  assault 
and  bodily  injury  (y).    But  a  wife  cannot  give  evidence  against 
her  husband  on  a  charge  of  deserting  her  omder  the  Yagrant 
Acts  (z).    There  are  also  not  a  few  statutory  exceptions  to  this  Statatoiy 
common  law  rule,  such  as  those  enacted  in  the  Licensing  Act,  Sm^'pro^ 
1872  {a) ;  in  the  Sale  of  Food  aud  Drugs  Act,  1875  (b) ;  in  the  erodings. 
Conspiracy  and  Property  Protection  Act,  1876  (c) ;  in  40  &  41 
Vict.  c.  14,  where  an  indictment  is  tried  for  the  purpose  of 

{q)  16  &  17  Vict.  c.  83,  s.  3.  S.  194. 

(r)  B.  V.  Payne,  L.  E.,  1  C.  0.  E.  (y)  Beeve  v.  Wood,  5  B.  &  S.  364  ; 

349.  34  L.  J.,  M.  0.  15;  Lord  Audio's 

(«)  16  &  17  Vict.  0.  83,  8.  2.  case,  3  Ho.  St.  Tri.  402,  413. 

{t)  B.  V.  Thompson,  L.  E.,  1  C.  C.  (2)  6  Geo.  IV.  c.  83,  s.  3. 

E.  377;  41  L.  J.,  M,  0.  112.  (a)  35  &  36  Vict.  c.  94,  s.  51, 

(t«)  B.  V.  Thompson,  L.  E.,  1  0. 0,  subs.  4. 
E.  377.  (6)  38  &  39  Vict.  c.  63,  s.  21. 

(x)  B,  V.  HaUiday,  29  L.  J.,  M.  0.         (c)  38  &  39  Vict.  c.  86,  ss.  4,  5, 

148 ;  B.  V.  Bathmck,  2  B.  &  Ad.  639 ;  6,  1 1 . 
B.  V.  All  SainU,  Worcester,  6  M.  & 
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Chap,  III.  1. 1.  enforcing  a  civil  right  only ;  in  the  Army  Act,  1881  (rf),  and  in 
the  Explosives  Act,  1883  (e) :  for  by  all  these  statutes  husbands 
and  wives  are  made  competent  witnesses  for  or  against  each 
other  for  the  purposes  of  those  Acts. 

In  cases  of  high  treason,  it  has  been  suggested  that  the 
evidence  of  a  wife  would  be  received  against  her  husband ;  but 
Mr.  Taylor,  in  his  work  on  Evidence,  does  not  favour  this 
view  (/). 

Act  of  1882,         The  Married  "Women's  Property  Act,  1882  {g)y  provides  by 

''•  ^^'  ^^-        sect.  12,  that- 

**  Every  woman  whether  married  before  or  after  this  act  shall  have  in 
her  own  name  against  all  persons  whomsoever,  including  her  husband, 
the  same  civil  remedies,  and  also  (subject  as  regards  her  husband  to  the 
proviso  hereinafter  contained)  the  same  remedies  and  redress  by  way  of 
criminal  proceedings  for  the  protection  and  security  of  her  own  separate 
property  as  if  such  propei*ty  belonged  to  her  as  a  feme  sole;  but, 
except  as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the 
other  for  a  tort.  In  any  indictment  or  other  proceeding'  under  this 
section  it  shall  be  sufficient  to  allege  such  property  to  be  her  pro- 
perty; and  in  any  proceeding  under  this  section  a  husband  or  wife 
shall  be  competent  to  give  evidence  against  each  other,  any  statute  or 
rule  of  law  to  the  contrary  notwithstanding :  provided  always,  that  no 
criminal  proceeding  shall  be  taken  by  any  wife  against  her  husband  by 
virtue  of  this  act  while  they  are  living  together  as  to  or  concerning  any 
property  claimed  by  her,  nor  while  they  are  living  apart  as  to  or  con- 
cerning any  act  done  by  the  husband  while  they  were  living  together 
concerning  property  claimed  by  the  wife,  unless  such  property  shall  have 
been  wrongfully  taken  by  the  husband  when  leaving  or  deserting  or  about 
to  leave  or  desert  his  wife." 

And  by  sect.  16,  that— 

"  A  wife  doing  any  act  with  respect  to  any  property  of  her  husband, 
which  if  done  by  the  husband  with  respect  to  property  of  the  wife  would 
make  the  husband  liable  to  criminal  proceedings  by  the  wife  under 
this  act,  shall,  in  like  manner,  be  liable  to  criminal  proceedings  by  her 
husband  "  {g). 

Husbands  and  Section  12  deals  with  both  civil  and  criminal  proceedings: 
pet^t^^o^give  its  main  provisions  are  directed  to  those  cases  in  which  the  wife 
aMhi^reach  "^^  ^®  *^®  plaintiff  Or  prosecutrix,  and  the  section  then  enacts 
other  in  cases  tbat  in  "  any  proceeding  under  this  section  a  husband  or  wife 

arising  under 

{(l)  44  &  45  Vict.  c.  58,  s.  156,  (/)  See  Taylor  on  Evidence,  vol. 

sub-s.  3.  ii.  (ed.  7),  1152,  s.  1372. 

(c)  46  &  47  Vict.  c.  3,  s.  4,  sub-s.  2.  {g)  45  &  46  Vict.  c.  75,  ss.  12, 16. 
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shall  be  competent  to  give  evidence  against  each  other."    Sect.  16  Chap.  IIL  b.  l. 

only  deals  with  criminal  proceedings  taken  by  the  husband 

against  the  wife.    It  has  been  decided  {h)  that  the  power  given 

to  hnsbands  and  wives  to  give  evidence  against  each  other,  is 

only  given  with  reference  to  oases  which  arise  under  sect.  12, 

and,  therefore,  that  although  a  wife  can  give  evidence  against 

her  husband  in  criminal  proceedings  taken  by  her  against  him 

under  that  section,  yet  that  a  husband  cannot  give  evidence 

against  his  wife  when  he  takes  criminal  proceedings  against  her 

pursuant  to  the  provisions  of  sect.  16. 

What  constitutes  desertion  has  been  much  considered  in  con-  Meaning  of 

dosGrtinflT  ox 

neotion  with  proceedings  under  the  Acts  constituting  the  Court  leaving, 
for  Matrimonial  Causes,  and  the  cases  decided  on  those  statutes 
are  discussed  in  the  chapter  devoted  to  that  subject  (i).  The 
question  has  also  arisen  in  cases  connected  with  the  adminis- 
tration of  the  poor  law,  where  a  husband,  who  ordered  his  wife 
to  leave  his  house  in  consequence  of  her  adultery,  was  considered 
to  have  deserted  her  within  24  &  25  Vict.  c.  55,  s.  3  (y),  while 
it  was  held  that  there  was  no  such  desertion  where  the  wife 
departed  from  the  home  of  her  own  free  will  (k) ;  but  there 
seems  no  reason  to  suppose  that  the  word  "deserting"  is  used 
in  this  section  in  any  particular  technical  sense. 

{h)  B.  V.  BriUldon,  12  Q.  B.  D.  (J)  Reg.  v.  Maidstone  Union,  5  Q. 

266.    A  Bill  is  now  pending  before  B.  D.  31. 

Parliament  to  remedy  this  omission.  {k)  R,  v.  CooJcham  Union,  9  Q.  B. 

(0  See  post,  Chap.  VIH.  D.  622. 
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LIABILITY  FOR  TORTS  OF  THE  WIFE. 


1.  The  Husband  formerly  liable 

during    Coverture  for  his 
Wife's  ToHs      . 

2.  And  after  Coverture  ended  if 

she  acted  as  his  Agent 

3.  Not  liable  for  Fraud  connected 

vnth  Contract    •        . 
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The  Wife  now  primarily  liable, 
but  the  Husband  liable  also 

The  Husband  now  not  liable 
for  his  Wife's  Breaches  of 
Trust  unless  he  has  inter- 
meddled     •        .        •        • 
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Exceptions, 


His  liabilitr 
ceased  on  the 
termination 
of  ooyerture. 


Where  the  act  of  the  wife  -without  being  positively  criminal 
was  yet  illegal,  where,  for  instance,  she  oonmiitted  a  fraud,  or 
published  a  libel,  her  husband  was  formerly  liable  at  law ;  for  a 
married  woman  could  not,  strictly  speaking,  commit  torts  while 
under  coverture :  they  were  the  torts  of  her  husband  and  he  was 
liable  (/).  This  liability  was  based  upon  a  principle  of  necessity 
as  well  as  justice,  for  as  the  wife  could  not  be  sued  alone,  the 
person  injured  by  her  would,  if  the  husband  had  been  free  from 
liability,  have  been  left  without  redress.  It  was,  therefore, 
necessary  to  sue  the  husband  and  wife  jointly  (m),  and  he 
remained  liable  as  long  as  the  coverture  existed,  even  though 
they  were  living  apart  (n),  unless  it  were  established  that  the 
wife  was  living  in  adultery,  or  that  a  decree  of  divorce  {o)  or 
judicial  separation  had  been  pronounced,  or  unless  she  had 
obtained  a  protection  order  imder  20  &  21  Yiot.  c.  85. 

On  the  death  of  the  wife,  or  the  dissolution  of  the  marriage, 
the  husband  ceased  to  be  liable  for  torts  committed  by  the  wife 
alone  during  the  coverture,  unless  they  were  committed  by  her 
as  his  agent,  and  it  would  seem  that  if  the  wife  survived  her 
husband,  she  was  held  liable  for  such  torts,  unless  redress  had 


(Z)  Wainford  v.  Heyl,  L.  R.,  20 
Eq.  321. 

(m)  Catterall  v.  Kenyon,  3  Q.  B. 
310 ;  Keyworth  v.  Hill,  3  B,  &  Aid. 
685. 


(n)  Head  v.  Briscoe,  5  0.  &  P. 
484. 

(o)  Capd  V.  PoweU,  17  0.  B.,  N. 
S.  743. 
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already  been  had(p).    A  husband  is  and  always  was  respon-  Chap.  in.  1.2. 
fiible  for  a  fraud  committed  by  his  wife  as  his  agent,  on  the  Husband's 
general  rule  that  a  principal  is  answerable  for  the  fraud  of  ^J^of 4?e 
his  agent  acting  within  the  scope  of  his  authority  for  the  benefit  ^^«  m  his 
of  the  principal  (y),  and  it  maizes,  of  course,  no  difiPerenoe  that 
the  agent  happens  to  be  the  wife  of  the  principal;  so  that  a 
tradesman  who,  being  desirous  of  selling  a  business,  allowed 
his  wife  to  give  information  as  to  the  profits  of  the  business, 
was  held  liable  for  fraudulent  representations  made  by  her  to 
a  purchaser  (r). 

The  provisions  of  the  Married  Women's  Property  Acts  do  not  Not  liable 
interfere  with  the  principles  of  the  law  of  agency;  they  do,  fy^^oli^e 
however,  remove  difficulties  which  arose  in  cases  where  a  married  ^^^*®^ 
woman  made  a  fraudulent  representation  in  connection  with  a  contract, 
contract,  for  it  was  held  that  no  action  would  lie  against  a 
husband  and  wife  for  a  fraudulent  representation  made  by  the 
wife  that  she  was  a,  feme  sole,  by  which  she  induced  the  plaintiffs 
to  advance  money  to  a  third  person  and  to  accept  her  as  surety, 
because  the  fraud  was  directly  connected  with  the  contract  made 
with  the  wife  («).     Where  a  married  woman  falsely  represented 
that  the  signature  to  a  bill  of  exchange  was  that  of  her  husband, 
the  Court  was  equally  divided   in  opinion  on  the  question 
whether  an  action  could  be  maintained  (f).    Now,  however,  a  Wife  now 
married  woman  who  commits  a  fraud  in  connection  with  a  con*        ^' 
tract,  or  who  obtains  credit  by  false  representations,  will  be 
liable  to  the  extent  of  her  separate  property. 

Under  the  old  law,  that  is,  prior  to  the  1st  January,  1883,  the  Wife  liable 
husband  was  held  answerable  for  his  wife's  breaches  of  trust,  of'trust  and 
devastavits,  or  other  wrongful  acts  done  by  her  as  trustee,  execu-  ^ovastavits. 
trix  or  administratrix,  on  the  ground  that  these  were  offices  which 
she  could  assume  only  with  his  sanction  and  approbation.     This 
liability,  however,  ceased  with  the  termination  of  the  coverture, 

{p)  Vine   V.   Saunders,  4  Bing.  (r)  Taylor  v.  Qreen,  8  0.  &  P. 

N.  0.  96.  316. 

(5)  Mackayy,  Commercial  Bank  of  (a)  The  Liverpool  Adelphi  Loan 

New  Brunawidc,  L.  B.,  5  P.  0. 394 ;  AssocicUion  v.  Fairhuret,  9  Ex.  422, 

Barwick  v.  Joint  Stock  Bank,  L.  B.,  (0  Wright  v.  Leonard,  11  0.  B., 

2  Ex.  269 ;  36  L.  J.,  Ex.  147.  N.  S.  268. 
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Oliap.in.B.2.  except  as  to  assets  he  might  have  received  (m),  and  has  heen 
entirely  taken  away  by  the  Married  Women's  Property  Act, 
1882.  By  this  Act,  married  women  are  rendered  Kable  for 
any  breach  of  trust  or  devastavit  committed  either  before  or 
after  marriage,  and  the  husband  is  declared  to  be  not  subject  to 
any  liability,  unless  he  has  acted  or  intermeddled  in  the  trust 
or  administration  (jt). 
Husband  and  The  Married  Women's  Property  Act,  1 882,  does  not  specifically 
liable  for  her  abolish  the  liability  of  a  husband  for  torts  committed  by  his 
general  torts,  ^j^  during  coverture ;  but  it  enables  the  wife  to  be  sued  alone 
for  her  torts  (y),  in  which  case  any  damages  or  costs  recovered 
against  her  will  be  payable  out  of  her  separate  property,  and 
not  otherwise.  It  is  therefore  open  to  a  plaintifip  to  sue  the 
husband  and  the  wife  jointly,  or  to  sue  the  wife  alone.  If  he 
adopts  the  former  course,  he  will,  if  successful,  obtain  a  judg- 
ment, which  can  be  enforced  against  the  wife  to  the  extent  of 
her  separate  property,  and  should  that  be  insufficient,  against 
the  husband ;  if  he  sues  the  wife  alone,  he  will  be  able  to 
enforce  the  judgment  against  her  alone  to  the  extent  of  her 
sepjupate  property. 

Claims  by  or  against  husband  and  wife  may  be  joined  with 
claims  by  or  against  either  of  them  separately,  and  if  a  husband 
and  wife  are  both  made  defendants,  they  must  both  be  served 
with  the  writ  unless  the  Court  or  a  judge  shall  otherwise 
order  (3). 

(w)  WilliamB'  Executors,  7tli  ed.  {x)  45  &  46  Vict.   c.   75,   b.    1, 

p.  1838;  Smith  v.  Smithy  21  Beav.      sub-s.  4,  and  s.  24. 
385;  Clough  v.  Bond,  3  My.  &  Or.  (y)  Ihid.  s.  1,  sub-s.  2.    Eulesof 

490;  CliffordY.Washinsfton^^QIj.J.y      Court,  1883,  Ord.  XXXIV.  r.  4. 
Ch.  205.  (z)  Eules  of  Court,   1883,  Ord. 

XVm.  r.  4,  and  Ord.  IX.  r.  3. 
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The  principle,  as  deduced  from  the  leading  case  of  Manhy  v. 
Scott  (fl),  on  which  a  husband  is  held  liable  for  his  wife's  conr 
tracts,  is  that  she  is  acting  as  his  agent  and  with  his  authority. 

In  Dehenham  v.  Mellon  (ft),  the  House  of  Lords  approved  of 
the  judgment  of  the  majority  of  the  Court  in  Jolly  v.  Rees  (c), 
and  held  that  neither  marriage  nor  cohabitation  implies  of  itself 
a  mandate  in  law  making  the  wife,  except  in  the  caae  of  neces- 
sity, the  agent  in  law  of  the  husband  to  bind  him,  and  to  pledge 
his  credit.  No  doubt,  as  a  rule,  the  ordinary  state  of  cohabita- 
tion between  husband  and  wife  does  cany  with  it  some  pre- 
sumption and  some  primd  facie  evidence  of  an  authority  to 
manage  certain  departments  of  the  household  expenditure,  and 
to  pledge  the  credit  of  the  husband  in  respect  of  matters  coming 


Chap.  m.  1.8. 

Wife  the 
agpent  of 
husband. 

Debenham 
Y.  Mellon. 


As  a  role, 
xnarriage 
affords  primd 
facie  evidence 
of  authority. 


(a)  Smith's  L.  C,  8th  ed.,  vol.  2, 
445. 


{b)  6  App.  Cas.  24. 
(c)  15  0.  B.,  N.  S.  628. 
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Cfhap.nLi.s.  within  that  department,  regard  being  had  to  the  situation  in 
life  and  position  in  society  of  the  husband.  But  this  autho- 
rity only  relates  to  such  things  as  ordinarily  fall  within  the 
domestic  department  usually  confided  to  the  wif  e,  and  where 
the  articles  bought  upon  credit  are  necessaries  of  such  a  kind 
and  character  as  persons  in  that  class  of  life  are  in  the  habit  of 
This  pre-  ordering  upon  credit  (d).  The  presumption  is  not  absolute,  and 
SelrebuSed*^  may  be  rebutted  by  proof  that  the  wife  was  supplied  with  neces- 
saries (e),  or  with  money  to  pay  for  such  necessaries  (/),  or  that 
the  husband  had  forbidden  his  wife  to  pledge  his  credit  (g) ;  for 
otherwise  the  principles  of  agency,  upon  which  the  liability  of 
the  husband  is  based,  would  be  practically  of  no  effect  (A).  If  a 
husband  has  so  conducted  himself  as  to  make  it  inequitable  for 
him  to  deny  his  wife's  authority,  if  he  has  by  prior  mandate  or 
subsequent  ratification  authorized  his  wife  to  pledge  his  credit, 
or  if  he  has  so  conducted  himself  as  to  entitle  persons  dealing 
with  her  to  believe  that  she  had  his  authority  so  to  act,  then  the 
authority  or  consent  so  expressly  or  impliedly  given  cannot  be 
got  rid  of  by  a  private  arrangement  between  him  and  his  wife 
not  communicated  to  third  parties  aflfected  by  it  (/). 

The  presumption  if  raised  is  strongest  when  the  domestic 
manager  is  the  wife }  but  it  may  also  arise  in  the  case  of  any 
other  person  placed  in  the  position  of  manager  of  a  domestic 
OnuB  of  proof  establishment  (A:).     In  all  cases  where,  prior  to  the  Married 
seeSi^to^      "Women's  Property  Act,  1882  (/),  a  tradesman  sued  the  husband 
h^^Snd^^       for  goods  Supplied  to  his  wife,  the  burthen  of  proof  was  on  the 
plaintiff  to  show  that  they  were  necessaries  suited  to  the  con- 
dition of  the  husband  (m),  that  she  was  not  supplied  with  them  or 
with  money  by  her  husband,  or  that  the  wife  made  the  contract 
with  the  knowledge  and  assent  of  the  husband,  or  that  he  had 
expressed  no  disapproval  of  the  purchase,  and  so  ratified  the 

{d)  PhilUpaon  v.  Eayter,  L.  R.,  {g)  Dehenham  v.  Mellon,  $upra; 

6  C.  P.  38 ;  Etherington  v.  ParroU,  Jolly  v.  Bees,  supra, 
1  Salk.  118;  Waithman  v.  Wakefield,         {h)  Clifford  v.  I^iton,  3  C.  &  P.  15. 
1  Camp.  120.  (0  Drew  v.  Nunny  4  Q.  B.  D.  661. 

(e)  Mizen  v.  FicJe,  3  M.  &  W.  481.  {k)  Dehenham  v.  Mellon,  supra, 

if)  Beneaux  v.  TedkHe,  8  Ex.  680.  [l)  45  &  46  Vict.c.  75. 

(m)  Phillipson  v.  Hayter,  supra. 
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contract  (n).    And  it  would  seem  that  even  sinoe  that  Act,  if  a  Ohap.m.i.>, 
tradesman  sue  the  husband  he  must,  in  order  to  succeed,  produce 
similar  proof. 

If,  since  the  Act  of  1882,  a  tradesman  were  to  sue  the  wife 
for  such  necessaries,  on  the  ground  that  she  entered  into  the 
contract,  and  that  her  property  was  therefore  liable,  the  onus  of 
displacing  her  liability  is  now  thrown  upon  the  wife.  It  is 
apprehended  that  evidence  of  the  same  kind,  which  formerly 
rendered  a  husband  liable,  will  now  displace  the  wife's  liability, 
and  will  in  effect  show  that  the  contract  was  not  entered  into  by 
her  with  respect  to  her  separate  property. 

The  presumption  of  authority,  however,  may  be  rebutted  by  How  ^re- 
showing  that  the  husband  had  given  warning  to  the  tradesman  ^^^^^ 
not  to  supply  lus  wife  with  goods  (o),  or  that  he  had  forbidden  w^'itted. 
her  to  pledge  his  credit,  or  that  she  was  already  sufficiently 
supplied  with  articles  of  the  same  character  as  those  for  the 
price  of  which  he  was  sued,  and  which  were  supplied  to  her 
without  his  knowledge  (p).  But  if  he  knew  of  the  extra 
commodities  supplied  upon  his  wife's  order,  if  his  family  had 
had  the  benefit  of  them,  and  if,  in  fact,  he  himself,  in  his  own 
person,  had  helped  to  appropriate  or  consume  them,  none  of  the 
decisions  or  dicta  imply  that  he  would  not  be  liable.  On  the 
contrary,  it  may  be  assumed  that  he  would  be  bound  in  such  a 
case,  although  he  were  to  prove  that  his  establishment  was,  by 
his  own  order,  sufficiently  and  even  amply  supplied  with  all 
necessary  articles  (q).  Even  the  extravagant  nature  of  the 
order,  although  it  7naf/  not  be  alone  sufficient  to  rebut  the  pre- 
sumption of  her  agency,  yet  may  be  properly  left  to  the  jury  aa 
evidence  to  negative  the  husband's  authority  (r).  The  proper 
question  for  the  jury,  even  where  the  husband  is  living  with  his 

(n)  Montagm  v.  Benedict,  3  B.  &  use,  he  will  be  liable."    This  is 

0.  631 ;  2  Sm.  L.  C,  8tli  ed.,  483 ;  justice  and  good  sense  at  all  events; 

Lane  v.  Ironmonger ,  13  M.  &  W.  368.  but  he  cites  no  decision  or  dictum. 

(o)  Ethermgton  v.  Parrott,  1  Salk.  In  his  text  at  the  same  place  he 

118.  says  the  husband  will   be   liable 

{p)  Eenaux  v.  Teakle,  8  Ex.  680.  where  "he  allows  thewife  to  retain 

(q)  See   2  Bop.   112,  where   he  and  enjoy"  the  articles, 
says  in  a  marginal  note,  **I£  the         (r)  Lane  v.  Ironmonger,  13  M.  & 

articles  bought  be  not  necessaries,  W.  368 ;  Bpreadhury  v*  Chapman,  8 

yet  if  they  come  to  the  husband's  C.  &  P.  371. 
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WHAT  ARE  NECESSARIES. 


Ch&p.IILi.  8. 


As  to  what 
are  neoes- 
saries,  a  qnee- 
tion  for  jury. 


Definition  of 
term  *<neo68- 
saries." 


When  hus- 
band not 
liable. 


Cases  where 
wife  has  goods 
supplied 
during  tem- 
porary 
absence  of 
husband. 


wife,  is  not  merely  whether  the  goods,  in  respect  of  which  the 
action  is  brought,  were  necessaries  suitable  to  her  station,  but 
whether  upon  the  facts  proved  she  had  any  authority,  express 
or  implied,  to  bind  her  husband  by  the  contract ;  and  where 
the  former  question  alone  was  put  the  Court  granted  a  new 
trial  (s). 

The  question  as  to  what  are  necessaries  is  one  for  the  jury, 
though  it  is  for  the  judge  to  determine  whether  there  is  evidence 
that  ought  reasonably  to  satisfy  a  jury  that  the  articles  in 
question  are  necessaries  or  not  (t). 

"  The  word  necessaries,"  says  Byles,  J.,  in  Joilt/  v.  Eees  (w), 
"is  not  free  from  ambiguity.  It  may  import  simply  things 
suitable  to  the  station  of  the  party,  supplied  without  reference 
to  the  supply  or  means  of  supply  from  other  sources ;  or  it  may 
import  things  not  only  suitable,  but  requisite  or  indispensable, 
because  not  supplied  from  any  other  source.  And  these  last 
again  are  divisible  into  two  classes:  those  which  are  indis- 
pensable without  any  fault  of  the  party  supplied,  and  those 
which  are  indispensable  because  the  party  supplied  has  wasted 
supplies,  or  the  means  of  supply,  from  other  quarters."  From 
this  definition  given  by  the  learned  judge  of  the  word  "  neces- 
saries," it  is  obvious  that  the  meaning  to  be  attached  to  the 
term  must  depend  upon  the  facts  of  each  particular  case. 

A  husband  who  supplies  his  wife  with  necessaries  suitable  to 
her  position  is  not  liable  for  debts  contracted  by  her  without  his 
previous  authority  or  subsequent  sanction  (jt).  And  where  he 
has  expressly  forbidden  her  to  contract  debts,  this  prohibition 
will  negative  the  inference  that  the  husband  had  held  out  that 
the  wife  had  authority  to  bind  him  (y). 

Where  a  husband  is  not  separated  from  his  wife,  but  during 
a  temporary  absence  makes  an  allowance  to  her  for  the  supply 
of  herself  and  family  with  necessaries,  he  is  not  liable  to  a 
tradesman  who,  with  knowledge  of  this  fact,  supplies  her  with 


(«)  Beid  V.  Teakle,  13  C.  B.  627. 
(t)  Ryder  v.  Womhwell  (Ex.  Ch.), 
L.  E.,  4  Ex.  32. 

(«)  15  C.  B.,  N.  S.  628. 


(x)  Seaton^,  Benedict,  oBing.  28; 
2  Sm.  L.  C,  8th  ed.,  491. 

(y)  Jolly  V.  Bees,  15  0.  B.,  N.  S. 
628,  approved  in  Dehenham  v.  Mel- 
Ion,  6  App.  Cae.  24. 
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goods  (2).    Also,  when  a  tradesman,  knowing  the  wife  to  be  a  Chap.  IIL  1.8. 
married  woman,  gave  credit  to  her  and  not  to  the  husband,  it 
was  held  that  the  husband  was  not  liable  (a). 

Where  the  wife  of  an  officer  resides  in  England,  and  her 
husband  is  abroad  on  service,  she  is  not  to  be  considered  as 
living  separate  from  her  husband  (b). 

It  may  perhaps  be  not  out  of  place  to  observe  here,  that  as  a  Wife  bound 
general  rule  it  is  the  duty  of  a  wife  to  reside  with  her  husband  where  hua- 
wherever  he  wishes ;  and  consequently,  it  has  been  held  that  a  ^ 

condition  attached  to  a  legacy,  that  the  legatee  (a  married 
woman)  should  reside  in  a  place  different  from  that  where  her 
husband  wished  her  to  reside,  is  void  (c). 

A  man  is  liable  for  the  debts  of  the  womaji  with  whom  he  Where 
cohabits,  if  he  holds  her  out  to  the  world  as  his  wife  (d).  And  out  aa  wife, 
where  a  man,  who  had  for  some  years  so  cohabited  with  a 
woman  who  had  passed  as  his  wife,  went  abroad,  it  was  held 
that  she  might  have  the  same  authority  to  bind  him  by  her 
contracts  for  necessaries  as  if  she  had  been  his  wife,  but  that  his 
executor  was  not  bound  to  pay  for  any  goods  supplied  to  her 
after  his  death,  although  before  information  of  his  death  had 
been  received  (^).  Such  liability  will  continue  even  after  the 
cohabitation  has  ceased,  unless  the  parties  supplying  goods  have 
been  informed  of  the  separation  (/). 

Necessaries  have  been  held  to  include  not  only  the  means  of  What  are 
living  in  accordance  with  the  husband's  position,  but  also  the 
expenses  of  exhibiting  articles  of  the  peace  against  a  husband 
who  had  violently  threatened  his  wife  (g) ;  but  expenses  incurred 
in  indicting  a  husband  were  not  considered  to  be  necessaries  (A). 

(z)  Holt  V.   Brien,  4  B.  &  Aid.  (e)  Blades  y.  Free,  9  B.  &  C.  161 ; 

252.  Smout  v.  Ilbery,  10  M.  &  W.  1. 

(o)  Bentley  v.  Oriffin,  6  Taunt.  (/)  Byan  v.  Sams,  12  Q.B.  460; 

366.  Munro  v.  De  Chemant,  4  Campb. 

(6)  Denny 9  v.  Sargeant,  6  Car.  &  215. 

P.  419.  {g)  Shepherd  v.  Mackouly  3  Campb. 

(c)  Tr»7Wn«onv.  TFi7W?Mon,  L.  B.,  326;  Turner  v.  Bookes,  10  Ad.  & 
12Eq.  604.  EU.  47. 

(d)  WaU(m  V.  Threlheld,  2  Esp.  {h)  Orindelir.  Oodmond,  5  Ad.  & 
637 ;  Bohiruon  v.  NaJum,  1  Campb.  Ell.  755. 

245. 
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Chap.  m.  1.8.  Amongst  necessaries,  the  cost  of  which  can  be  recovered  from 
the  husband,  are  expenses  incidental  to  a  suit  for  the  restitution 
of  conjugal  rights,  or  for  proceedings  for  a  divorce  or  a  judicial 
separation,  where  they  are  in  fact  necessary  for  the  protection  of 
the  wife  (t) ;  but  care  must  be  taken  that  the  suit  is  reasonably 
and  rightly  instituted  (A).  Where  a  decree  is  made  upon  a 
husband^s  petition  for  divorce,  he  must  pay  all  the  costs  properly 
incurred  by  his  wife  in  her  defence  (t).  A  solicitor  employed 
by  a  wife  to  obtain  a  divorce  may  sue  the  husband  for  costs 
reasonably  incurred  beyond  those  allowed  on  taxation,  for  the 
common  law  right  is  not  limited  by  the  statutory  right  (w). 

Act  of  1882.  The  Married  Women's  Property  Act,  1882,  does  not  seem 
to  have  afiPeoted  the  liability  of  the  husband  for  contracts  made 
by  his  wife  as  his  agent,  or  by  his  authority ;  but  the  Act  has 
conferred  upon  a  married  woman  the  capacity  of  entering  into 
and  rendering  herself  liable  on  any  contract  to  the  extent  of 
her  separate  property.  It  also  provides  that  she  may  be  sued 
on  such  contracts  as  ei/eme  sok^  that  damages  or  costs  recovered 
against  her  shall  be  payable  out  of  her  separate  property  (n), 
that  every  contract  entered  into  by  her  shall  be  deemed  to  be 
entered  into  with  respect  to  and  to  bind  her  separate  property, 
unless  the  contrary  be  shown  (o),  and  that  such  contracts  shall 
bind  all  after-acquired  separate  property  {p).  The  word  "  con- 
tract "  includes  trusts,  and  the  offices  of  executrix  and  adminis- 
tratrix {q). 

The  separate  estate  of  a  married  woman  could  always  be 
rendered  liable  to  answer  her  general' engagements  made  with 
reference  to  that  property  (r) ;  but  it  was  necessary  to  show 
that  she  intended  to  contract  so  as  to  make  herself,  that  is,  her 
separate  property,  the  debtor  («). 

{*)  Broum  v.  Ackroydy  5  E.  &  B.  v.  PaUrick,  29  L.  T.  507. 
819;  Bice  v.  Shepherd,  12  0.  B.,  (n)  Sect.  1,  sub-s.  2. 

N.  S.  332.  (o)  Sub-8.  3. 

{k)  Be    Hooper,    33   L.  J.,    Ch.  {p)  Sub-e.  4. 

300 ;  Taylor  v.  EaihUme,  62  L.  J.,  {q)  Sect.  24. 

Q.  B.  101.  (r)  Johnson  v.  OaUagher,  3  D.,  F. 

(0  Bohertson  v.  Boberteon,  51  L.  &  J.  494,    See  on  this  Buhject, poat, 

J.,  P.  D.  &  A.  5 ;  and  see  Smith  v.  Chap.  XI.  sect.  2. 
Smith,  51  L.  J.,  P.  D.  &  A.  31.  («)   London    Chartered   Bank   v. 

(m)  Ottaway  v.  Hamilton,  3  C.  P.  Lempriere,  L.  R.,  4  P.  0.  572,  697. 
D.  393;  47  L.  J.,  0.  P.  424;  Stocken 
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The  changes  effected  by  the  Act  of  1882  are  important,  for  cgiap.m.i,8. 
the  onus  is  now  on  the  married  woman  to  displace  the  pre-  Onus  under 
sumption  that  she  intended  in  entering  into  a  contract  to  bind  to^displaL^ 
her  separate  property;  die  can,  of  course,  do  so  by  showing  §J^J*^^^ 
that  she  entered  into  the  contract  as  the  agent  or  by  the  tended  to  bind 
authority  of  her  husband,  express  or  implied ;  and  if  she  has  piopert7. 
that  authority,  the  fact  that  she  has  separate  property  cannot, 
it  seems,  relieye  him  from  liability  on  contracts  so  made  by  her. 

The  property  of  a  married   woman  liable  to  satisfy  her 
contracts  has  been  increased.    Formerly  she  could  not  render 
after-acquired  property  liable  (t) ;  the  Act  of  1882,  however, 
makes  all  property  which  may  at  any  time  belong  to  her  liable 
for  her  contracts;  but  still  no  property  which  is  subject  to  Court  can  re- 
a  restraint  on  anticipation  can  be  reached  (w),  unless,  under  the  ^^I^^^^* 
Conveyancing  Act,  1881  (t?),  the  Court,  where  it  appears  to  be  *^*^ 
for  her  benefit,  by  judgment  or  order,  with  her  consent,  binds 
her  interest  in  any  property ;  and  the  Court,  as  a  general  rule, 
will  not  make    any  such  order    except   for  the   purpose  of 
facilitating  alienation  as  distinguished  from  anticipation. 

The  separate  property  which  is  thus  made  liable  will  include  What  pro- 
all  property  held  to  the  separate  use  of  a  married  woman  without  j^^^T^ 
restraint  on  anticipation,  whether  held  for  her  by  trustees  or 
belonging  to  or  acquired  by  her  under  the  provisions  of  the 
Acts  of  1870  and  1882 ;  but  judgment  must  be  obtained 
against  the  property  before  she  can  be  restrained  from  dealing 
with  it  (ic).  It  will  also  include  property  appointed  by  her  by 
will  in  execution  of  a  general  power  ( y) :  for  although  it  was 
settled  law,  that  where  the  power  was  to  be  exercised  by  deed 
or  will  the  corpus  of  the  property  if  appointed  by  will  became 
subject  to  her  debts  and  engagements,  there  was  some  doubt 
whether  where  the  power  was  to  be  exercised  by  will  alone  the 
effect  was  the  same  (z) ;  but  now  property,  whether  the  power 

(«)  Fike  V.  Fitzgxbhony  17  Oh.  D.  (a?)  Bohinson  v.  Pickering,  16  Oh. 

454 ;  60  L.  J.,  Ch.  394.  D.  660. 

(tt)  Be  Warren'e  SMement,  W.  N.  (y)  45  &  46  Vict.  c.  75,  s.  4. 

1SS3, 125 ;  BJidB&e  Hodges  Y.Hodges,  (z)  London    Chartered   Bank   of 

20  Ch.  D.  749.  Australia  v.  Lempriere,  4  P.  0. 572. 

(r)  44  &  45  Vict.  c.  41,  s.  31. 
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CONTRACTS  OF  WIFE. 


Chap.  m.  1.8. 


Husband  not 
liable  on 
promissory 
note  made  by 
wife  unless 
as  his  agent. 


Bills  of  Ex- 
change Act| 
1882. 


Authority  of 
married 
woman  to  be 
executrix  or 
administra- 
trix. 


be  to  appoint  by  deed  or  will,  or  by  will  alone,  is,  if  actually 
appointed  by  will,  equally  subject  to  all  the  engagements  of  a 
married  woman. 

A  husband  is  not  liable  on  a  promissory  note  made  by  his 
wife  in  his  name  without  his  authority ;  and  evidence  that  the 
proceeds  of  such  note  were  applied  in  discharge  of  the  husband's 
debts  is  not  sufficient  to  prove  his  authority  (a).  The  wife  may, 
however,  be  her  husband's  agent,  with  his  assent,  to  accept  and 
indorse  bills  even  in  her  own  name  for  him  (b).  Payment  of 
interest  by  a  wife  on  a  promissory  note,  made  by  her  when 
B,feme  sole^  is  no  evidence  of  a  promise  to  pay  by  the  husband  (c). 

By  the  Bills  of  Exchange  Act,  1882  {d)^  capacity  to  incur 
liability  as  a  party  to  a  bill  of  exchange  is  co-extensive  with 
capacity  to  contract,  so  that  a  married  woman  can  incur  liability 
as  a  party  to  bills  and  promissory  notes,  and  they  will,  like 
other  contracts,  bind  her  separate  property,  without  any  express 
reference  being  made  to  it ;  nor  will  any  order  of  the  Court  to 
that  effect  be  now  necessary  (e). 

A  married  woman  could  always  be  appointed  an  administra- 
trix or  executrix;  it  was,  however,  generally  considered  that 
she  could  not  take  probate  or  administer  without  the  consent 
of  her  husband,  although  it  has  not  been  the  practice  to  require 
proof  of  that  consent  (/).  Payment  to  a  married  woman  execu- 
trix of  a  debt  due  to  her  testator  is  a  valid  payment,  even 
though  her  husband  has  refused  to  allow  her  to  act  ( (/) ;  and 
a  Jhne  covert  executrix  could  by  will  appoint  an  executor,  so  as 
to  continue  the  chain  of  representation  (h). 

The  Act  of  1882  enacts,  that  a  married  woman  who  is  an 
executrix,  administratrix  or  trustee,  may  sue  and  be  sued,  and 
may  do  all  acts  relating  to  the  property  so  vested  in  her  as 
though  she  were    a  feme  8ok{i).      Henceforth,   therefore,  a 

(a)  Ooldstone  v.   Tovey,  6  Scott,  (/)  Gierke  v.    Clerke,   6   P.   D. 


394. 

(5)  Lindas  v.  Bradwell,  6  0.  B. 
683. 

(c)  Neve  v.  Eollanda,  16  Jur.  933. 

{d)  45&46Vict.  0.61,  8.  22. 

(c)  Barber  v.  OregsoUy  49  L.  J., 
Q.  B.  731. 


103. 

{g)  Pemberton  v.  Chapman,  Ell. 
Bl.  &  EU.  1056. 

{h)  Scammell  v.'  Wilkinson,  2 
East,  552. 

{%)  46  &  46  Vict.  0.  76,  s.  18. 
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married  woman  may  accept  the  offices  of  trustee,  executrix  and  Ch&p.lll.i.s. 

administratrix  without  the  consent  or  authority  of  her  husband ; 

he  will  no  longer  incur  any  liability  in  consequence  of  her  so  HTisbMid  not 

doing,  and  he  cannot  be  required  to  join  in  the  administration  o^ae. 

bond(y). 


SECTION   IV. 


LIABILITY  FOB  THE  CONTRACTS  OF  THE  WIFE  DURING 
SEPARATION  (A). 


PAOB 

1.  The  Ift/epnmd  facie  with- 

out authority  to  contract  ,  102 

2.  Separation  must  be  jmtified  102 

3.  How  Separation  may  he  juS' 

tified        .        .        .        .103 

4.  The  Euehand'e  request  that 

she  will  return,        .        .  104 

5.  When  such  requesi  will  deter- 

minethe  Husband^  suability  104 

6.  Wherethe  Husband  allows  her 

a  sufficient  maintenance    .  104 

7.  Effect  of  notice  to  tradesmen  106 

8.  Advances  made  to  a  Wife  de- 

serted by  her  Husband  can 
be  recovered      .        .        .  106 

9.  Wlien  maintenance  unpaid  .  106 


PAOB 

10.  When  the  Wife  of  a  lunatic 

can  pledge  his  credit ,        .  1C6 

11.-4  deserted  Wife  can  pledge 
her  Husband^ s  credit  for 
necessaries  supplied  to  child  106 

12.  For  legal  expenses  in  certain 

instances  .         .        .  106 

13.  The  Husband's  liability  to 

stranger  for  his  Wife^s 
funeral  expenses       .        .107 

14.  Adultery  of  the  Wife  relieves 

the  Husband  from  liability 
and  forfeits  her  claim  to 
dower      .        .        .        .107 

16.  FositionoftheWifeofafelon  108 

16.  TA«  Husband  cannot  recover 
savings  of  his  Wife^s  sepa- 
rate maintenance,         .         108 


From  the  last  section  it  will  have  been  collected  that  when  0h&p.in.i.4. 
the  wife  resides  with  her  husband,  and  when  the  act  is  done  by 
her  as  his  agent  in  the  ordinary  course  of  and  as  part  of  domestic 
administration,  there  is  a  prinid  facie  presumption  of  her  authority 
to  bind  iim,  which  may  be  rebutted  by  contrary  evidence. 
But  when  the  wife  is  living  apart  from  her  husband,  the 
presumption  changes  sides,  and  the  onus  pvbandi  is  thrown  on 


{j)  In  the  Goods  of  Harriet  Ayres, 
8  P.  D.  168. 
{k)  The  separation  here  referred 


to  does  not  include  cases  in  which 
there  has  been  a  decree  for  judicial 
separation. 
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"Wife  primd 
facie  without 
authority. 

The  separa- 
tion must  be 
justified. 


Chap.  in.  ■.4.  the  party  alleging  the  authority  (/) ;  for  the  law  oasts  upon 
married  persons  the  duty  of  cohabitation;  and  a  husband  is 
not  bound  to  support  a  wife  who,  without  just  cause,  refuses  to 
cohabit  with  him  ((7).  Primd  facie ^  therefore,  a  woman  living 
apart  from  her  husband  has  no  authority  to  bind  him. 

In  order  to  fasten  liability  upon  the  husband,  therefore,  the 
separation  must  be  justified.  Thus,  it  was  laid  down  by  Lord 
Tenterden,  that  "  when  the  wife  is  not  living  with  her  husband, 
there  is  no  presumption  that  she  has  authority  to  bind  him  even 
for  necessaries  suitable  to  her  degree  in  life.  It  is  for  the 
plaintiff  to  show  that  under  the  circumstances  of  the  separation, 
or  from  the  conduct  of  the  husband,  she  had  such  authority. 
The  mischief  of  allowing  the  ordering  of  goods  by  a  married 
woman  liying  apart  from  her  husband  to.  be  primd  fa^  evidence, 
so  as  to  charge  him  for  them,  would  be  incalculable  "  (h) .  Hence 
"  it  is  for  the  plaintiff  to  show  that  she  (the  wife,  when  absent 
from  her  husband)  was  absent  from  some  cause  which  would 
justify  her  absence"  {%).  In  Clifford  v.  Laton,  the  same  judge 
said :  "  When  a  wife  lives  with  her  husband,  he  may  in  general 
be  taken  to  be  cognizant  of  her  contracts ;  but  when  they  are 
living  separate,  it  is  for  the  party  seeking  to  charge  the  husband 
to  make  out  by  proof  that  he  is  liable.  If  a  shopkeeper  will 
sell  goods  to  every  one  who  comes  into  lus  shop,  without  inquiry 
into  their  circumstances,  he  takes  his  chance  of  getting  paid, 
and  it  lies  on  him  to  make  out,  by  full  proof,  his  claim  against 
any  other  person  "  {k).  And,  again,  in  the  same  case  it  was  said 
that  it  is  the  duty  of  tradesmen  to  inquire  into  the  circumstances 
of  the  separation,  before  they  part  with  their  goods ;  the  oniLS 
lying  on  them  to  prove  that  the  circumstances  are  such  as  will 
entitle  them  to  recover  against  the  husband  (/). 

The  general  presumption,  therefore,  is  against  the  wife's 


(/)  Mainwaring  v.  Leslie,  1  Mood. 
&  Malk.  18;  Edwards  v.  Towels,  6 
M.  &  a.  624. 

{g)  Etherington  v.  ParroU,  2  Lord 
Eaym.  1006. 

{h)  Mainwaring  Y,  Leslie,  I  Mood, 
&  Malk.  18,  and  see  Starkie  on 
Evidence,  part  4,  692 ;  Selw.  N.  P. 


Bar.  &  Fern.  1 ;  Monta^  v.  Bene- 
dict, 3  Bam.  &  Cr.  631. 

(t)  Mainwaring  v.  Leslie,  2  Oar. 
&  P.  507. 

{k)  Clifford  v.  Laton,  1  Mood.  & 
Malk.  101. 

(0  3  Car.  &  P.  15,  16. 
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authority,  and  that  presumption,  every  plaintiff  suing  a  husband  Chap.  ill.  8.4. 

under  such  oiroumstanoes  must  displace,  by  showing  that  the 

wife's  separation  has  arisen  from  no  fault  on  her  part  (m) ;  and 

it  seems  that  now,  since  the  Act  of  1882,  it  must  also  be  shown 

that  the  contract  was  not  entered  into  by  the  wife  with  respect 

to  her  separate  property  (n).    Where  the  action  is  brought 

against  the  wife,  she  must  now,  in  order  to  displace  her  liability, 

show  not  only  that  the  circumstances  of  the  case  justified  her 

in  pledging  her  husband's  credit,  but  also  that  the  contract  was 

not  entered  into  by  her  with  respect  to  her  separate  property  (o). 

In  the  absence  of  such  proof,  it  would  seem  that,  since  the  Act 

of  1882,  a  married  woman  possessing  separate  property,  and 

living  apart  from  her  husband,  has  no  authority  to  render  her 

husband  liable  for  necessaries  supplied  to  her. 

The  wife  goes  forth  to  the  world  with  an  implied  credit  for  How  separa- 
necessaries  (1)  where  she  has  been  deserted  by  her  husband ;  j^^^, 

(2)  where  her  husband    has    turned   her    out  of    doors  (p) ; 

(3)  where  her  husband's  misconduct  has  compelled  her  to  leave 
him  (q).  Thus,  if  a  wife  quit  her  husband's  house  under  a 
reasonable  apprehension  of  personal  violence,  that  will  be  equiva- 
lent to  his  turning  her  out  of  doors.  The  nature,  however,  of 
the  threat  which  would  justify  a  wife  in  refusing  to  return  to 
her  husband  ought  to  be  explained  to  the  jury  (r).  If  she  quit 
because  her  husband  has  brought  a  conunon  woman  to  reside  in 
it,  that  is  also  a  sufficient  reason  for  her  going;  and  it  is  no  defence 
to  an  action  for  necessaries  supplied  to  her  under  such  circum- 
stances, that  she  has  committed  adultery  previously  to  the  credit 
being  given,  if  the  husband  did  not  know  of  it  till  o/fer,  nor 
that  after  the  credit  she  obtained  a  decree  for  alimony ^  which 
alimony  was  to  relate  back  to  a  period  before  the  credit  («). 

(m)  This  proposition  is  stated  in  Q.  B.  D.  394. 
this  form  adyisedly,  because,  what-         {q)  Jewabury  v.  Newhold,  26  L.  J., 

ever  logicians  may  say,  it  is  the  con-  Ex.  247;  Baker  v*  Sampsmt  14  G. 

stant  practice  to  prove  negatives  in  B.,  N.  S.  383. 
Courts  of  Justice.  (r)  Biffin  v.  Bignelly  31  L.  J., 

(n)  46  &  46  Yict.  c.  76.  Ex.  189. 

(o)  See  Johnson  v.  Oallaghery  3         (0)  Eoidiston  v.  8mi/th,  2  Gar.  & 

De  a.,  P.  &  J.  494.  Pay.  22,  where  the  case  of  Horwood 

{p)  Hunt  V.  De Blaquiere,  6Bmg.  v.  Heffert  3  Taunt.  421,  was  repu- 

660,  667;  Debenham  v.  Mellon^   6  diated. 


104 


LIABILITY  DUEING  SEPARATION. 


Chap.  III.8. 4.  Where  the  Beparation  has  taken  plaoe  bj  mutual  oonsent,  the 
husband's  obligation  to  maintain  the  wife  oontinues,  unless  he 
shows  that  she  is  sufficiently  provided  for  (t) ;  and  it  is  immate- 
rial whether  that  provision  is  derived  from  the  wife's  separate 
property,  or  from  the  allowance  of  the  husband,  or  partly  from 
one  source  and  partly  from  the  other  (u).  In  such  a  case,  if  the 
wife  makes  terms  a&  to  the  income  to  be  allowed  to  her,  and 
that  income  proves  insufficient,  she  has  no  authority  to  pledge 
her  husband's  credit. 

Where,  however,  a  wife  has  left  her  husband,  not  by  mutual 
consent,  but  upon  grounds  sufficient  to  justify  her  doing  so,  a 
simple  request  on  his  part  that  she  will  return  to  him  does  not 
of  itself  determine  his  liability  for  necessaries  supplied  to  her 
during  the  separation  (x).  And  it  is  clear  that  if  he  only  ofEers 
to  take  her  back  upon  conditions  which  are  improper,  his  liability 
continues  (y). 

What  circumstances  will  entitle  a  husband  to  require  his 
wife's  return,  and  when  her  refusal  will  put  an  end  to  his 
liability,  were  thus  stated  by  Mr.  Baron  Ghuxow  in  Seed  v. 
Moore  (s) : — 


Hnsband'a  re- 
quest that  she 
wiUretnm. 


Whensnoh 
request  will 
detennine 
husband's 
liability. 


If  a  husband  drives  his  wife  from  him  by  his  misconduct,  and  sends  her 
forth  with  an  implied  credit  arising  from  their  relative  situation,  it  is  his 
duty  by  some  positive  act  to  determine  that  liability.  If  his  wife  sub- 
sequently returns,  his  liability  is  at  an  end.  But  in  default  of  any 
amicable  arrangement,  he  must  go  to  the  Spiritual  Court,  and  there 
obtain  a  decree  for  the  purpose.  And  until  some  such  unequivocal  act  is 
done,  a  person  making  a  claim  in  a  Court  of  law  for  necessaries  supplied 
to  the  wife  is  entitled  to  recover  against  the  husband. 


Where  hus- 
band allows 
her  a  suffi- 
cient mainte- 
nance. 


Where  a  husband  living  apart  from  his  wife  allows  her 
enough  for  her  maintenance,  he  is  not  liable  for  necessaries 
supplied  to  her,  and  notice  to  the  tradesmen  of  that  allowance 
is  unnecessary,  because,  if  they  inquire  into  the  circumstances  of 
her  separation,  they  will  find  that  she  is  not  in  a  situation  to 


(0  Liddlow  V.  WUmot,  2  Stark.  86; 
Thompson  v.  Harvey^  4  Burr.  2177; 
Dixon  Y.Eurrelly  8  Car.  &  Pay.  717. 

(w)  Eastland  v.  Burchell,  3  Q.  B. 
D.  433, 


(x)  Emery  v.  Emery,  1  You.  & 
Jer.  501. 

(y)  Beed  v.  Moore,  5  Oar.  &  Pay. 
200. 

(z)  Ihid. 
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charge  her  husband ;  and  if  they  do  not  choose  to  inquire,  they  Chap.  III.1.4. 
trust  her  at  their  peril  (a), 

A  mere  notice  by  the  husband  that  he  will  not  pay  for  goods  EfPect  of  a 

.  .  .  .         .  r  J  o  notice  to 

supplied  to  his  wife  will  avail  nothing,  if  under  the  ciroum-  tradesmen, 
stances  of  the  separation  he  is  liable  (b).    Accordingly,  in  such 
a  case  the  common  practice  of  advertising  in  the  newspapers, 
resorted  to  by  husbands  with  the  view  of  evading  liability  for 
the  acts  of  their  wives,  is  of  no  efficacy. 

But  if  while  husband  and  wife  are  separate,  they  both  deal 
with  the  same  tradesman,  and  he  specially  agree  with  the 
husband  not  to  charge  him  for  goods  to  be  supplied  to  the  wife, 
he  virill  be  bound  by  such  special  agreement,  and  cannot  after- 
wards come  upon  the  husband  {c). 

In  Johnston  v.  Sumner  (rf),  it  was  held  by  the  Court  of 
Exchequer,  that  where  husband  and  wife  separate  by  mutual 
consent  and  an  agreed  allowance  is  paid  to  her,  the  husband  will 
not  be  liable  even  for  necessaries  supplied  to  her  without  his 
knowledge,  and  the  question  of  the  adequacy  of  the  allowance 
is  not  for  the  jury ;  and  also  that  in  aU  cases  where  the  wife  is 
living  apart  from  the  husband,  it  is  for  the  plaintifE  to  show 
facts  whence  an  authority  to  pledge  lus  credit  is  to  be  inferred. 

A  person  who  has  advanced  money  to  a  married  woman  Advances  to  a 
deserted  by  her  husband  for  the  purpose  of,  and  which  has  byher^us- 
actually  been  applied  towards,  her  support  upon  an  emergency,  is  ^y^^® 
entitled  to  stand  in  the  place  of  the  person  who  supplied  the 
necessaries,   and  to  recover  from  her  husband  the  sums  so 
advanced;  if,  however,  she  has  separate  estate,  money  so  advanced 
binds  that  estate  (e) . 

The  allowanoe  made  by  the  husband  to  the  wife  must  be  Where  main- 
paid  (/),  or  he  will  be  held  liable  for  necessaries  supplied  to  paid, 
her ;   so  also  a  decree  for  alimony,  imless  the  alimony  be  paid, 

(a)  Mizen  v.  Pick,  3  Mees.  &  (c)  Dixon  v.  Eurrell,  ubi  supra. 

Wei.  481  ;    EmmeU  v.   Norton,   8  {d)  3  H.  &  N.  261. 

Car.  &  Pay.  606 ;  EindUy  v.  Mar-  (c)  Beare  v.  SouUen,  L.  B.,  9  Eq. 

quesa  of  Westmeath,  6  Bam.  &  Ores.  151 ;  Jenner  v.  Morris,  29  L.  J.,  Ch. 

200 ;  Johnston  v.  Sumnery  27  L.  J.,  923. 

Ex.  341.  (/)  Ozard  v.  Dam/ord,  8.  N.  P., 

(6)  Dixon  V.  Eurrdl,  8  Car.  &  13th  ed.  229. 
Pay.  717. 
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Chap,  m.1.4.  does  not  free  him  from  his  liability  (g) ;  and  a  "wife,  where  there 
is  default  in  payment  of  the  separate  maintenance,  secured  to 
her  by  deed,  is  not  confined  to  her  remedy  on  the  covenant, 
but  may  bind  her  husband  by  contracting  for  necessaries  (A). 
Wife  of  luna-  The  estate  of  a  lunatic  has  been  held  to  be  liable  for  neces- 
hiflOTedlt.  ^  saries  supplied  to  his  wife,  who  had  no  sufficient  allowance  (t); 
but  in  a  case  where  the  wife  received  all  her  husband's  income 
while  he  was  a  lunatic,  he  was  not  held  liable  for  necessary 
repairs  done  to  his  house  by  her  order  (A). 

In  Drew  v.  Nunn  (/),  a  husband,  who  having  held  out  his  wife 
as  having  authority  to  pledge  his  credit,  became  insane,  was  held 
liable  after  recovery  for  goods  supplied  to  her  during  his  insanity, 
by  a  person  who  was  unaware  of  the  husband's  insanity,  on  the 
groimd  that,  although  in  the  opinion  of  the  Court  insanity  puts 
an  end  to  the  agent's  authority,  the  defendant  by  holding  out 
his  wife  as  agent,  had  entered  into  a  contract  with  the  plaintiff 
that  she  had  authority  to  act  upon  his  behalf,  and  that,  until  the 
plaintiff  had  notice  that  this  authority  was  revoked,  he  was 
entitled  to  act  upon  the  defendant's  representations. 
Wife  deserted  In  a  case  where  the  wife  was  living  with  her  child,  aged 
caQ^ed^hifl  seven,  separate  from  her  husband  (the  father  of  the  child),  for 
j.i.^-_  reasons  which  justified  her  in  so  doing,  it  was  held  by  the 
Court  of  Queen's  Bench  (Blackburn,  MeUor,  Lush,  JJ.,  Cock- 
bum,  C.  J.,  diss.)  that,  as  the  child  was  by  law  properly  in  the 
care  of  the  wife,  the  reasonable  expenses  of  providing  for  it  were 
part  of  the  reasonable  expenses  of  the  wife,  for  which  she  had 
authority  to  pledge  her  husband's  credit  (m),  and  a  person  who 
advances  money  to  a  deserted  wife  for  necessaries  can  recover  it 
from  the  husband  (n). 

The  legal  expenses  incurred  by  a  deserted  wife — (1)  Pre- 
liminary and  incidental  to  a  suit  of  conjugal  rights ;  (2)  Obtain- 


creditfor 

necessaries 

supplied  to 


For  legul  ex- 
penses in 
certain  in- 
stanoes. 


(g)  Hunt  V.  De  Blaquierey  6  Bing. 
550.  See  also  Marshall  v.  BtOtoriy 
8  Tv  E.  545,  and  Murray  v.  Barlee, 
3  Myl.  &  K.  209,  220. 

(h)  Nurse  v.  Craig,  2  B.  &  P. 
N.  E.  148. 

(0  Davidson  v.  Wood,  32  L.  J., 
Ch.  400 ;  Bead  v.  Legard,  20  L.  J., 
Ex.309. 


(k)  BicJiardson  v.  Dubois,  L.  B., 
5  Q.  B.  51. 

(0  4  a  B.  D.  661. 

(m)  Bazdey  v.  Forder,  L.  E.,  3 
Q.  B.  559 ;  37  L.  J.,  Q.  B.  237. 

(n)  Deare  v.  SouUen,  L.  E.,  9 
Eq.  151 ;  Jennet  v.  Morris,  3  De  GF., 
F.  &  J.  45. 


EFFECT  OF  ADULTERY  OF  WIFE,  107 

ing  oonnsel's  opimon  on  the  effect  of  an  ante-nuptial  settlement ;  Chap.  ni.8. 4. 
(3)  In  obtaining  professional  advice  as  to  the  proper  mode  of 
dealing  with  tradespeople  who  are  pressing  her  to  pay  them 
for  various  necessary  articles  supplied  to  her  since  she  had  been 
deserted,  and  also  of  preventing  a  distress  threatened  on  her 
furniture — are  necessaries  for  which  she  has  implied  authority 
to  pledge  her  husband's  credit  during  his  lifetime,  and  for  which 
after  his  death  his  executors  are  liable  (o).  The  costs,  however, 
of  a  solicitor  employed  by  a  married  woman  to  institute  proceed- 
ings on  her  behalf  for  a  judicial  separation  are  not  necessaries 
for  which  the  husband  is  liable,  unless  there  was  great  pro- 
bability of  ultimate  success  {p). 

Where  the  wife  dies  when  living  apart  from  her  husband  and  Husband's 
is  buried  by  the  person  in  whose  house  she  dies,  in  a  manner  gtran^  for 

suitable  to  her  rank,  the  husband  is  liable  for  the  funeral  ^^^'s^^eral 
'  expenses. 

expenses  incurred  (q). 

The  wife's  adultery  puts  an  end  to  her  authority  to  bind  her  Adnlteiyof 
husband  for  any  debts  which  she  may  contract  (r),  and  if  she  hnsbwS  fawn 
is  living  apart  from  him,  relieves  him  from  any  liability  under  l^^i^^^y- 
31  &  32  Vict.  c.  22,  to  maintain  her  («) ;  but  if  he  condones  or 
connives  at  the  adultery,  then  his  liability  revives  (t),  ' 

Where  a  husband,  in  an  action  brought  against  him  for 
necessaries  supplied  to  his  wife  whilst  living  apart  from  him, 
relies  for  defence  upon  the  adultery  of  the  wife,  it  is  not 
sufficient  to  prove  that  a  jury  found  her  guilty  of  adultery,  but 
the  decree  of  the  Divorce  Court  itself  must  be  put  in  evidence ; 
since  where  there  is  no  judgment  of  the  Divorce  Court  altering 
the  status  of  the  parties,  the  proceedings  therein  would  afford  no 
defence  to  an  action  {u). 

(o)  Wilson  V.  Ford,  L.  E.,  3  Ex.  MainwaHng  v.  Sands,  2  Str.  706; 

63.  Emmett  v.  Norton,  8  Car.  &  Pay. 

(f»)  Re  Hooper,  33  L.  J.,  Oh.  300 ;  506. 

Broume  v.  Ackroyd,  6  E.  &  B.  819;  (a)  CtUleyY.  Charman,  7  Q.  B.  D. 

Turner  v.  JRookes,  10  Ad.  &  E.  47 ;  89. 

Bedle  v.  Arahin,  36  L.  T.,  N.  S.  (0  Cooper  v.  Lloyd,  6  0.  B.,  N. 

249.  S.  619. 

{q)  Bradehaw  v.  Beard,  31  L.  J.,  (t*)  Needham  v.  Bremner,  L.  E., 

0.  P.  273 ;  12  0.  B.,  N.  S.  344.  1  0.  P.  583. 

(r)  Morris  v.  Martin,  1  Str.  647 ; 
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Chap.  m.  8. 4.  A  wife  could  always  contract  as  a  feme  sok  so  as  to  bind 
Pomtion  of  herself,  and  sue  or  be  sued,  if  her  husband  had  been  transported 
wife  of  felon,   for  felony  (f). 

Husband  can-  Although  savings  out  of  money,  given  by  the  husband  to  the 
savings  out  of  wif  c  f  OP  household  purposes  when  they  are  living  together,  are 
ratemamte-  *^®  property  of  the  husband,  yet,  when  a  husband  makes  an 
nance.  allowance  to  a  wife  who  is  living  separate  from  him  with  his 

consent,  he  cannot  recover  back  any  savings  she  may  make  out 

of  such  allowance  {x). 

(v)  Carrol  v.  BlencoWf  4  Esp.  ahen  enemy,  BeQBardenY.Keverhergf 
27  ;  Stephen's  Blackstone  (4th  ed.)  2  M.  &  W.  61 ;  JDe  Wahl  v.  Braune, 
V.  n.  279 ;  Ex  parte  FrankSy  7  1  H.  &  N.  178. 
Bing.  762.  Penal  servitude  is  (a?)  Brooke  v.  Brooke,  25  Beav. 
now  substituted  for  transportation.  342;  see  also  Barrack  v.  M'CuUoch, 
Where  the  husband  is  an  alien,  see  3  Kay  &  J.  110;  Johnson  v.  Oat- 
Kay  V.  Duchess  of  Pienne,  3  Camp.  lagJier,  3  De  G.,  F.  &  J.  494. 
123;    where   the   husband   is   an 
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The  dissolution  of  the  marriage  may  be  by  the  death  of  the  Cliap.17.  b-I. 
husband ;  or  by  the  death  of  the  wife ;  or  by  divorce.     Each, 
therefore,  of  these  contingencies  we  will  consider  in  their  order. 

If  the  dissolution  of  the  marriage  is  occasioned  by  the  death  "Widow  gene- 

rsllv  Gielectod 

of  the  husband,  and  if  he  dies  intestate,  the  widow  is  usually,  to  administer, 
unless  she  renounce,  appointed  his  sole  administratrix. 

This  right  she  is  entitled  to  under  the  statute  21  Hen.  8,  c.  5,  Her  right 
B.  3,  which  enacts  that  the  ordinary  shall  grant  administration  ^^^  ® 
"  to  the  widow  ar  next  of  kin  or  to  both"  at  his  discretion  (a). 

Notwithstanding  the  words  of  this  statute  a  joint  grant  to  a 
next  of  kin  and  to  a  person  entitled  in  distribution  by  repre- 
sentation to  a  deceased  next  of  kin  has,  under  special  circum- 
stances, with  the  consent  of  the  next  of  kin,  been  made  under 
the  73rd  section  of  the  Court  of  Probate  Act,  1857  (b).  But 
this  has  not  been  the  usual  practice  {c). 


21  Hen.  8, 
0.  5,  s.  3. 


(a)  Williamson  Exors.,  8th  edit., 
p.  415  et  seq.,  on  the  widow's  right 
to  administration.  In  the  goods  of 
Brovming,  2  Sw.  &  Tr.  634. 


(&)  In  the  goods  of  Grundy,  L.  R., 

1  P.  &  D.  459. 

(c)  See  In  the  goods  of  Browning , 

2  Sw.  &  Tr.  634. 
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The  Court 
prefers  a  sole 
to  a  joint  ad- 
ministratioxi. 

Cases  where 
olaiin  of 
"Widow  is  dis- 
allowed. 


Her  disttibu'* 
tive  share 
when  there  is 
a  child. 


Ab  a  rule  the  Court  prefers  a  sole  to  a  joint  administration, 
and  never  forces  a  joint  one  (d).  In  modem  practice  the  election 
of  the  Court  is  in  favour  of  the  widow  (p),  and  she  is  never  set 
aside  except  upon  good  cause  being  shown  (/). 

The  Court  has  disallowed  the  claim  of  the  widow  in  the 
following  instances : — 

1.  "When  she  haj3  barred  herself  of  aU  interest  in  her  husband's 

personal  estate  by  her  marriage  settlement  (^). 

2.  When  she  is  a  lunatic  (h). 

3.  When  she  has  eloped  from  her  husband  or  cohabited  in  his 

lifetime  with  another  man  {%). 

4.  When  she  has  lived  separate  from  her  husband  (A). 

The  circumstance  of  the  widow  haying  married  again  is  not 
a  valid  objection  (/). 

A  wife  divorced  for  adultery  forfeits  her  right  to  administer 
to  her  husband's  effects  (m). 

When  the  husband  dies  intestate,  leaving  a  widow  and  child, 
or  children,  or  representatives  by  direct  descent  of  such  child  or 
children,  his  widow,  by  the  Statute  of  Distributions,  is  entitled 
to  one-third  of  his  personal  estate  (n). 

The  phrase  "Thirds  of  personal  estate  at  common  law," 
though  formerly  found  in  legal  agreements,  deeds  and  formal 
documents,  seems  void  of  meaning.  There  is  now  no  distribu- 
tion of  intestates'  personal  estates  by  the  common  law ;  and  the 
phrase  is  still  more  incorrect  if  used  to  express  the  interest  which 
the  widow  takes  under  the  statute  (o). 


[d)  In  the  goods  of  Newholdy  L.  R., 
1  P.  &  D.  286. 

(e)  Qoddard  v.  Ooddard,  3  Philli- 
more,  638 ;  Atkinson  y.  Barnard,  2 
Phillimore,  317. 

(/)  In  the  goods  of  Anderson,  3 
Sw.  &  Tr.  489. 

{g)  Walker  y.  Carless,  2  Cae.  temp. 
Lee,  560. 

{h)  In  the  goods  of  Williams,  3 
Hag.  (Ec.)  217. 

(i)  Fleming  v.  Pelham,  3  Hag. 
(Ec.)  217,  n.  (6);  Conyers  y.  Kitson, 
3  Hag.  556. 


{k)  Lambell  y.  Lamhell,  3  Hag. 
568 ;  Chappell  v.  Chappell,  3  Ourt. 
429. 

(0  Wehh  y.  Needham,  1  Add.  494. 

(m)  Pettifer  y.  James,  Bunbury, 
16;  In  the  goods  of  Davis,  2  Chirt. 
628. 

(n)  22  &  23  Oar.  2,  stat.  2,  c.  10, 
8.  6;  2  Black.  Com.  515,  516. 

(o)  Qurly  y»  Gurly,  8  Cla.  & 
Fin.  743.  In  this  case  Lord  Cotten- 
hain  asked,  ''What  is  the  correct 
meaning  of  the  expression,  Thirds 
of  personal  estate  at  common  law  P" 


PABAPHEBNAUA. 


Ill 


When  the  hnfiband  dies  intestate,  leaTing  a  widow  only,  such  cgiap.Iv.B.i. 
widow  is,  by  the  statute,  entitled  to  a  moiety  or  half  of  his  per-  When  there  is 
sonal  estate.  "^°^^- 

"When  the  husband  dies  intestate,  leaving  a  widow,  but  (as  When  there 
in  the  ease  of  a  bastard)  no  next  of  kin,  the  widow  is  not  kin. 
entitled  to  the  whole  of  his  personal  estate;  but  one  moiety 
or  half  belongs  to  her,  and  the  other  moiety  or  half  goes  to 
the  orown  (p). 


6. 


sscnox  II. 

THE  widow's  PARAPHEENALIA. 
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114 
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It  is  probable  that  since  the  reoent  legislation  questions  as  to  Chap.  IV.  a.  8. 
paraphernalia  will  seldom  arise ;  as,  now  that  a  husband  can 
make  a  gift  to  his  wife,  and  the  wife  can  hold  chattels  as  her 


To  which  Mr.  Femberton  Leigh  an- 
swered, <'It  has  no  meaning.  And 
it  does  not  correctly  express  the  in- 


terest the  widow  would  take  under 
the  Statute  of  Distributions." 
{p)  Cave  T.  Roberts,  8  Sim.  214. 


112 
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Articles  of 
apparel,  and 
personal  orna- 
ment and 
oonyenienoe. 


Claim  to 
necessary 
clothing  good 
even  agamst 
creditors. 


Husband  can 
sell  or  give 
away  para- 
phernalia, but 
cannot  be- 
queath them. 


Husband's 
possession  of 
ornaments 
immaterial, 
if  the  wife 
had  worn 
them  on  pro* 
per  occasions. 

Value  imma- 
terial so  long 
as  suitable. 


separate  property,  artiGles  whicli  were  formerly  regarded  as 
paraphernalia  will  now,  in  most  oases,  beoome  her  separate  pro- 
perty. But  in  the  few  instances  in  which  paraphernalia  exist, 
it  seems  that  the  principles  of  law  as  to  them  remain  unaffected 
by  the  Married  Women's  Property  Act,  1882. 

On  the  death  of  the  husband,  his  widow  may  claim  parapher- 
nalia ;  that  is  to  say,  such  articles  of  personal  apparel,  personal 
ornament,  and  personal  convenience,  suitable  to  her  rank  and 
degree,  as  she  continued  to  use  during  the  marriage.  These 
she  may  retain  against  all  the  world,  except  creditors  when 
there  is  a  deficiency  of  assets  {q).  And,  even  then,  her  neces- 
sary clothing  is  protected ;  for,  in  the  words  of  an  ancient  judi- 
cial resolution,  "She  ought  not  to  be  naked,  or  exposed  to  shame 
and  cold"  (r). 

Neither  can  the  husband  by  his  will  bequeath  paraphernalia ; 
though  it  appears  he  has  the  power  (if  unkindly  inclined  to 
exert  it)  to  sell  them,  or  give  them  away  («).  They  are  there- 
fore not  to  be  considered  as  belonging  to  the  wife  during  the 
marriage  for  her  separate  use  (t).  For  her  right  of  property  in 
them  does  not  arise  till  she  becomes  a  widow ;  but  vests  in  her 
immediately  on  the  death  of  her  husband  (u). 

As  to  personal  ornaments,  the  husband's  possession  of  them 
makes  no  difference,  provided  the  wife  wore  them  at  intervals. 
And  it  is  enough  that  she  so  used. them (;r)  on  birthdays  and 
pubUc  occasions  (y).  Nor  is  the  question  of  value  in  this 
respect  material,  so  long  as  the  articles  are  suitable  to  her 
degree  (2). 


{q)  2  Black.  Com.  436 ;  Tipping 
V.  Tipping,  1  P.  Wms.  730. 

(r)  1  Eolle,  911,  1.  55.  If  the 
husband  deliver  cloth  to  his  wife 
for  her  apparel,  and  die  before  it  be 
made  up,  she  shall  have  the  cloth. 
1  EoUe,  911,  1.  35;  Com.  Dig. 
Baron  and  Femme,  Paraphernalia. 
A  **  necessary  bed"  is  an  article  of 
paraphernalia.  SeeEolle&Comyn's 
Dig.  ubi  sup.  cit. 

(tf)  2  Black.  Com.  436  ;  Noy'e 
Max.  c.  49. 


{t)  Graham  v.  Londonderry^  3 
Atk.  393. 

(tt)  Cro.  Car.  344 ;  Com.  Dig. 
Bar.  &  Fern.,  Paraph. 

(as)  Northey  v.  Nofiheyy  2  Atk. 
77. 

(y)  Graham  v.  Londonderry f  ubi 
supra. 

(z)  Cro.  Car.  343;  1  Eolle,  911, 
1.  45 ;  Com.  Dig.  Bar.  and  Fem., 
Paraph. ;  Toller's  Executors,  3rd  od. 
p.  230,  where  he  says,  **  The  value 
makes  no  difference  in  the  Court  of 


RIGHTS  OF  CREDITORS. 
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But  the  widow  oannot  olaim,  as  paxaphemal,  articleB  whioli 
are  in  fact  family  heir-looms  (a). 

If  a  husband  pawn  his  wife's  paraphernalia  as  a  collateral 
security  for  money  borrowed,  and  gives  power  to  the  lender  to 
sell  for  a  sum  certaiD,  this  will  not  be  deemed  an  absolute 
alienation,  but  the  paraphernalia  (the  power  of  sale  not  having 
been  exercised)  will  stand  as  a  pledge  redeemable  by  the 
widow,  who  is  entitled  to  have  them  redeemed,  after  payment 
of  his  debts,  out  of  the  personal  estate  of  her  husband  {b). 
But  she  shall  have  no  merely  ornamental  paraphernalia  where 
there  are  not  assets  for  the  payment  of  debts  (c).  And  before 
simple  contract  and  specialty  creditors  were  placed  on  an 
equality,  if  the  former  were  not  satisfied  out  of  the  personal 
estate,  or,  by  standing  in  the  place  of  specialty  creditors,  out  of 
the  real  estate,  the  paraphernalia  would  have  been  applied  to 
make  good  the  deficiency  (e/).  And  this  even  although  they 
were  presents  made  to  the  wife  by  the  husband  before  mar- 
riage, because  under  the  old  law  they  became  on  the  marriage 
the  property  of  the  husband,  and  he  could  not  be  considered  as 


Chap.  IV.  ■.  8. 

Widow  oannot 
claim  heir- 
looms. 

She  may  re- 
deem a  pledge 
by  her  hus- 
band of  her 
paraphernalia. 

And  may  have 
the  redemp- 
tion money 
raised  out  of 
her  husband's 
personal  es- 
tate. 

But  creditors 
must  first  be 
satined. 


Chancery."  If  so,  the  articles  need 
not  be  suitable  to  the  widow's 
degree.  See  Northey  v.  Northet/y 
ubi  STipra. 

(a)  Calmady  v.  Cahnadyt  11  Vin. 
Abr.  181,  21.  In  tlus  case,  a  hus- 
band having  a  crocheat  of  dia- 
monds which  had  belonged  to  his 
first  wife,  devised  it  to  his  eldest 
son,  directing  also  that  it  should  go 
in  succession  to  the  heir  of  his 
family  as  an  heir-loom.  He  after- 
wards married  a  second  time,  and 
converted  the  crocheat  into  a  neck- 
lace, adding  to  it  several  new  dia- 
monds, the  value  of  which  was 
greater  than  the  original  value  of 
the  crocheat.  Upon  his  death,  the 
eldest  son  claimed  the  article  by 
force  of  the  will.  But  the  second 
wife  insisted  on  retaining  it  as  part 
of  her  paraphernalia.     The  Lord 


Chancellor  Macclesfield  doubted  at 
first  whether  turning  the  crocheat 
into  a  necklace,  adding  new  dia- 
monds to  it,  and  permitting  the 
wife  to  wear  it,  did  not  amount  to 
a  revocation  of  the  bequest  to  the 
heir.  But  he  afterwards  ordered 
the  Master  to  examine  and  sepa- 
rate the  old  from  the  new  dia- 
monds, and  decreed  the  former 
only  to  the  heir,  leaving  the  widow 
to  enjoy  the  new  diamonds.  See 
also  Jervoise  v.  Jervoise,  17  Beav. 
566. 

(6)  Oraham  v.  Londonderry,  3 
Atk.  393. 

(c)  Cro.  Car.  346;  1  Eolle,  911, 
1.  50,  35;  Com.  Dig.  Bar.  and  Fem,, 
Paraph. ;  Bidout  v.  Earl  of  Fhj- 
mouth,  2  Atk.  104. 

{d)  Snehon  v.  Corhtt,  3  Atk.  369. 
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Chap.  IV.  B.  8.  a  trustee  of  tfuch  presents  for  his  wife  (e),  and  although  contin- 
gent assets  should  afterwards  fall  in  (/). 

Her  right  su-       But  this  wiU  not  apply  to  legatees;  for  their  claims  are 
ponoF  to  tiiab 

of  any  lega-  merely  voluntary ;  and,  as  observed  by  Lord  Chancellor  Maccles- 
field in  Tipping  v.  Tipping  {g)^  ^^  Bona  paraphernalia  are  liable  to 
creditors  only ;"  a  position  which  accords  with  Lord  Hardwicke's 
doctrine  in  Graham  v.  Londonderry  (A),  where  he  held  that  the 
widow's  right  to  paraphernalia  is  superior  to  that  of  any  legatee, 
whether  general  or  specific. 

Marshalling         On  the  death  of  the  husband  the  widow's  paraphernalia  are 

assets  in  ,  m.        *. 

her  favour,      liable  to  his  debts,  but  not  until  after  all  his  other  assets  real 
and  personal  have  been  exhausted ;  and  therefore,  if  the  para- 
phernalia should  be  taken  by  creditors  in  satisfaction  of  their 
demands,  the  widow  will  be  entitled  to  stand  in  their  place,  and 
to  reimburse  herself  out  of  the  real  or  personal  assets,  whether 
in  the  hands  of  the  heir  or  devisee,  or  personal  representatives  or 
legatee  («'). 
If  notdaimed      Paraphernalia  would  appear  to  be  so  far  personal    to  the 
paraphenilia  widow,  that,  if  she  do  not  herself  claim  them  in  her  lifetime, 
manded  by  '  ^^7  Cannot  after  her  death  be  demanded  by  her  executor  or 
oradS^s-'    administrator.     Accordingly,  if  the  husband  should  bequeath 
trator.  them  to  her  for  life  and  then  over,  and  she  should  make  no 

election  to  have  them  qtid  bona  paraphernalia^  her  representative, 
after  her  decease,  would  be  excluded  (/). 
Dwtinction  Paraphernalia  and  gifts  to  the  wife  as  her  separate  property 

D^vween  para*  

phemaliaand  are  essentially  different.      The  latter  are  in  every  sense  the 
Snsban^  and    absolute  nnfettered  property  of  the  wife.     The  former  are  the 
®*™°fi^*         property  of  the  husband  during  his  life,  vesting,  if  not  disposed 
of  by  him  during  his  life,  in  the  wife  on  his  death,  if  she  sur- 
vive him  and  daim  them,  but  even  then  subject  to  the  claims  of 
her  husband's  creditors. 

(e)  Ridout  v.  Earl  of  Plymouth,      /«cZe(Zan  v.  j^orMco<«,  3  Atk.  430, 438 

2  Atk.  104.  Tipping  v.  Tipping,  I  P.  Wms.  729 
(/)  Burton   v.   Pierpoint,   2   P.      Aldrichy,  Cooper,  8  Ves.  381,  397 

Williams,  78.  Boyntun  v.  Boyntun,  1  Cox,  106;  3 

{g)  1  P.  Williams,  729;  and  see  &  4  Will.  4,  c.  104. 

3  Atk.  393.  (y)  Clarges  v.  Albemarle,  2  Vem. 
{h)  3  Atk.  393.  246.  Com.  Dig.  Bar.  and  Fem., 
(0  Snelson  v.  Corhet,  3  Atk.  369 ;  Paraph. 
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Whether,  under  the  old  law,  articles  were  paraphernalia  or  Chap.  IV.  a.  a. 
gifts  to  the  separate  use  of  the  wife  was  not  always  easy  to 
determine.  A  hnshand  might  indeed  make  gifts  to  his  wife  for 
her  separate  use ;  but  the  ge^ieral  rule  was,  that  where  he  gave 
articles  to  his  wife,  to  be  worn  as  ornaments  of  the  person,  they 
were  to  be  considered  as  paraphernalia :  for,  if  they  were  looked 
upon  as  gifts  to  her  separate  use,  she  might  dispose  of  them 
absolutely,  which  would  be  contrary  to  his  intention  {k). 
Gifts  to  a  wife,  tmder  the  old  law,  may  be  classified  as  follows: — 
(1)  Gifts  by  a  husband  to  his  wife,  either  before  or  after  mar- 
riage, of  articles  of  a  paraphernal  nature,  were  probably  con- 
sidered as  paraphernalia ;  (2)  Gifts  by  a  husband  to  his  wife 
before  marriage,  of  articles  not  of  a  paraphernal  nature,  vested 
in  him  again  on  the  marriage ;  (3)  Gifts  by  a  husband  to  his 
wife  after  marriage,  of  articles  not  of  a  paraphernal  nature, 
might  or  might,  not  be  gifts  to  her  separate  use  according  to  the 
intention ;  (4)  but  Gifts  to  a  wife  by  third  parties  as  the  hus- 
band's father,  or  the  wife's  father  or  a  stranger,  either  before  or 
after  marriage,  were  usually  deemed  absolute  gifts  to  her  separate 
use  (l) :  and  then  neither  the  husband,  nor  his  creditors,  could 
dispose  of  them  any  more  than  they  could  dispose  of  any  other 
property  vested  in  trustees  for  her  separate  use. 

The  Married  Women's  Property  Act,  1882,  has  effected  con-  Effect  of  the 
siderable  alteration  in  the  law  of  gifts  to  a  married  woman,  upon  gifts  to 
After  the  3Ist  December,  1882,  any  gift  to  a  wife  by  her  t^J^^ 
husband  or  by  any  other  person  will  be  her  separate  property, 
which  she  can  hold  or  dispose  of  as  if  she  were  a  fenie  sole  (m). 
The  inability  of  the  husband  to  make  a  gift  of,  or  transfer  any 
property,  article  or  ornament  directly  to  his  wife  is  swept  away, 
for  a  married  woman  is  rendered  capable  on  and  after  the 
1st  January,  1883,  of  acquiring,  holding  and  disposing  of  any 
personal  property  as  if  she  were  a  feme  sole  without  the  inter- 
vention of  a  trustee. 

The  results  are  that,  on  and  after  1st  January,  1 883,  all  gifts 

{k)  Oraham  v.    Londonderryy   3      also  jpost.  Chap,  on  fiecont  Legis- 
Atk.  393.  latioD. 

(0  Ihxd.,  2  Bop.  143;  Williams         (m)  46  &  46  Vict.   c.   75,   s.  1, 
on  Executors,  8tli  edit.  776.    See      sub-ss.  1,  2,  5. 
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Cliap.  IV.  ■.  2.  to  a  Wife  by  her  husband  of  articles  of  personal  apparel,  oma- 
ment  or  convenience  will  be  her  separate  property,  unless  they 
are  either  only  lent  to  her  for  her  use,  or  expressly  given  as 
paraphernalia ;  that  the  mere  fact  of  the  articles  being  of  a  para- 
phernal nature  wiU  not  necessarily  render  them  paraphernalia, 
and  so  liable  to  be  disposed  of  by  the  husband  in  his  lifetime, 
and  subject  to  the  claims  of  his  creditors  during  his  life  and 
after  his  death ;  but  that  clear  evidence  will  be  required  to  show 
that  they  were  when  given,  given  with  the  intention  of  being 
paraphernalia  and  not  separate  property ;  and  that  all  gifts  to  a 
wife  by  any  other  person  than  her  husband  must  necessarily  be 
her  separate  property. 

Origin  of  the       The  word  paraphernalia  has  been  borrowed  from  the  Civilians, 

term  para-  r       r 

phemalia.  who  themselves  derived  it  from  the  Greeks.  Its  meaning  with 
us,  however,  is  very  different  from  its  more  ancient  signification. 
By  the  Roman  law,  the  wife  was  not  in  viri  potestate;  and 
nothing  passed  to  the  husband  by  the  marriage  but  the  Dos 
or  Dowry  (o).  The  residue  of  the  wife's  property  continued 
separate  property,  over  which  she  exercised  an  independent 
dominion  non  obstante  matrimonio.  This  separate  property  was 
called  her  parapherna  or  peculium.  How  entirely  it  was  excluded 
from  the  husband's  power  appears  by  the  following  mandate  of 
the  Boman  code  : — **  Decemimus  ut  vir,  in  his  rebus  quas  extra 
dotem  mulier  habet,  nullam  habeat  communionem,  uxore  pro- 
hibente,  nee  aliquam  ei  necessitatem  imponat.  Quamvis  enim 
bonum  erat,  mulierem,  quse  seipsam  marito  committit,  res  etiam 
ejusdem  pari  arbitrio  gubemari, — attamen  nullo  modo,  muliere 
prohibente,  virum  in  paraphemis  se  volumus  immiscere"  (/?). 
It  really  meant  property  of  her  own,  not  surrendered  by  her  at 
her  marriage ;  property  reserved  and  kept  back  from  the  JDos,  or 
fortune,  which  she  brought  her  husband  {q) :  and  not  as  in 

(o)  The  Latin  Doa  is  translated  not  appellatur  Dos  id  quod  cum  muliere 

hj Dower y  but  by  Dowry;  things  not  datur  viro." 

only  different  from,  but  opposite  to  {p)  Cod.  v.  14,  8. 

each  other.    What  we  call  Dower  {q)  Paraphernalia  Bona  quibusvis 

was  unknown  to  the  Bomans,   I  ex  rebus  consistant  sunt  ea  quae 

Cruise's  Dig.  128.     See  Glanville,  a  dote  semper  distincta  in  usum 

lib.  7,  c.  1,  where  he  says,  **Se-  mulieribus  erant,  atque  in  earum 

cundum  Leges   Eomanas   proprie  arbitrio  posita. 
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English  law  aooording  to  Blackstone,  "  sometliiiig  over  and  Chap.  IV.  ■.2. 

above  her  dower :"  dower  being  used  in  the  legal  sense  of  the 

interest  she  was  entitled  to  in  her  husband's  real  estate  on  his 

death.     Moreover,  it  belonged  to  her  as  her  absolute  separate 

property  during  and  throughout  the  marriage.     Whereas  the  wife 

in  England  does  not  become  entitled  to  her  paraphernalia  till 

the  husband  dies ;  and  although  he  cannot  bequeath  them,  he 

may  sell  them  in  his  lifetime,  or  give  them  away.     The  Eoman  The  Roman 

parapherna  corresponded  not  with  the  English  paraphernalia;  ^^^bf^tiie 

but  it  did  correspond  with,  and  seems  very  much  to  resemble,  "^ ^^^^hte^" 

the  separate  estate  of  married  women  in  this  country  originally 

invented  and  contrived  by  courts  of  equity ;  and  now,  since  the 

31st  December,  1882,  attached  and  extended  by  statute  to  all  the 

property  of  married  women. 


SECTION  I1I« 

THE   RIGHT   OF  THE  WIDOW   BY  SURVIVORSHIP  TO   HER 
CHATTELS  REAL. 

The  widow  was  always  entitled  to  such  of  her  chattels  real  as  (map.  IV.  b.  8. 
were  found,  at  her  husband's  death,  undisposed  of  by  him  in 
his  lifetime ;  for  the  husband  could  not  by  will  dispose  of  his 
wife's  chattels  real  (r). 

As,  since  the  3Ist  December,  1882  (s),  the  husband  takes  by 
marriage  no  interest  whatever  in  his  wife's  chattels  real  during 
her  life,  and  they  are  her  separate  property,  and  cannot  be 
disposed  of  by  him,  it  is  almost  unnecessary  to  state  that  the 
death  of  the  husband,  leaving  the  wife  surviving,  adds  nothing 
to  the  existing  right  of  the  widow  to  hold  and  dispose  of  her 
own  property. 

(r)  See  Williams  on  Exors.,  Sth  («)  45  &  46  Vict.  c.  75. 

ed.  p.  697. 
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SECTION  IV. 

THE   RIGHT   OF   THE  WIDOW   BY   SURVIVORSHIP  TO   HER 
CHOSES   IN   ACTION. 

-  Chap.  IV.  8. 4.  The  subject  of  this  section  has,  since  the  Married  "Women's 
Property  Act,  1882,  ceased  to  be  of  any  importance,  except 
where  the  mairiage  has  taken  place  before  the  1st  January, 
1883,  and  the  right  to  the  chose  in  action  has  accrued  before 
that  date.  As  in  every  other  case  the  wife's  chose  in  action  is 
her  separate  property  (being  in  the  Married  Women's  Property 
Act,  1882,  included  in  the  term  "  property"  (r) ),  and  her  right 
to  it  is  unaffected  by  marriage,  no  additional  right  can  accrue  to 
her  by  the  death  of  her  husband.  This  section,  therefore,  applies 
only  to  the  above-mentioned  exception. 
Widow's  right  Prior  to  the  Married  Women's  Property  Act,  1882,  as  stated 
in  action  arose  in  a  former  chapter  (s),  the  right  of  a  husband  to  his  wife's 
husband.  choses  in  action  was  an  inchoate  right,  which  only  became  abso- 
lute by  his  reducing  them  into  possession  during  the  coverture. 
If  he  had  not  done  so,  upon  the  death  of  the  husband  the 
widow's  right  by  survivorship  arose  (f). 

The  rule  in  equity,  as  we  have  seen(w),  was  that  nothing 
short  of  actual  reduction  into  possession  by  the  husband,  or  his 
assignee,  would  bar  the  widow's  right  by  survivorship. 

The  common  law  courts,  however,  at  one  time  appear  not  to 
have  been  so  rigid.  For  in  Gaters  v.  Madeley  (a;),  the  right  of 
sm^vivorship  was  held  by  one  of  the  learned  judges  (the  others 
not  dissenting)  to  be  defeated,  the  moment  it  appeared  that  the 
husband  in  his  lifetime  had  made  an  election  to  take  the  chose 
in  action  to  himself,  and  had  dissented  to  his  wife's  having  any 
interest  in  it. 

If  the  husband  had  in  his  lifetime  brought  an  action  upon  this  note  in 
his  own  name,  that  would  have  amoimted  to  an  election  to  take  it  himself, 
and  to  an  expression  of  dissent  on  his  part  to  his  wife's  having  any  interest 
in  it.  On  the  other  hand,  he  may,  if  he  pleases,  leaye  it  as  it  is ;  and  in 
that  case  the  remedy  on  it  survives  to  the  wife ;  or  he  may,  according  to 
the  decision  in  Philliskirk  v.  Fluckwell  (y),  adopt  another  course,  and 
join  her  name  with  his  own ;  and  in  that  case,  if  he  should  die  after 

(r)  45  &  46  Vict.  c.  75,  s.  24.  (m)  A7ite,  p.  32. 

(«)  Ante,  pp.  31,  32.  (a;)  6  Mee.  &  Wei.  423. 

{t)  Fled  V.  Perrms,  L.  B.,  3  Q.  B.  (y)  2  Mau.  &  Sel.  393. 
536;  f'6K?,  4Q.  B,  500. 
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judgment,  the  wife  would  be  entitled  to  the  benefit  of  the  note,  as  the  Chap.  IV.  ■.  4. 
judgment  would  surviye  to  her  (2). 

This  doctrine  of  election  and  dissent  was  never  adopted  by  the 
courts  of  equity,  and  is  now  of  course  entirely  exploded. 

In  Fleet  v.  Perrins  (a),  the  action  was  brought  by  the  plaintiflE 
as  administratrix  of  one  Mary  Anne  Boss,  deceased,  for  money 
had  and  received  by  the  defendant  to  the  use  of  M.  A.  Boss. 
The  defendant  had  received  money  from  a  third  person  to  be 
appropriated  to  the  use  of  M.  A.  Boss,  then  the  wife  of  T.  B. 
Boss,  and  he  wrote  telling  her  that  he  held  the  money  at  her 
disposal.  T.  B.  Boss  survived  his  wife,  and  died,  never  having 
at  any  time  interfered  in  any  way  as  to  the  money.  It  was 
held  on  these  facts  that  the  wife's  representative,  and  not  the 
husband's,  was  the  proper  party  to  sue  for  the  money,  as  the 
facts  showed  a  chose  in  action  conferred  on  the  wife  with  which 
the  husband  had  not  interfered  during  coverture. 

Causes  of  action,  which  accrued  during  the  coverture,  in  respect 
of  the  wife's  real  estate,  or  in  respect  of  any  personal  wrongs 
done  her,  survived  to  her  on  the  death  of  her  husband  (6). 

When  a  man  covenanted  to  pay  a  woman  an  annuity  for  life, 
and  afterwards  married  the  annuitant,  it  was  held,  by  the  Judicial 
Committee  of  the  Privy  Council,  that  the  annuity  was  only  sus- 
pended, and  not  extinguished,  by  the  marriage,  and  therefore  that 
the  widow  was  entitled  to  recover  arrears  accrued  subsequently  to 
the  death  of  her  husband  (c).  It  is  apprehended  that  in  the  case 
of  a  marriage  in  similar  circumstances  since  the  31st  December, 
1882,  the  right  to  the  annuity  would  not  be  suspended  by  the 
marriage ;  but  it  is  not  certain  whether  the  widow  could  recover 
arrears  accrued  diiring  the  coverture,  when  she  had  been  main- 
tained by  her  husband  in  a  manner  suitable  to  her  station  {d). 

(z)  Per  Baron  Parke,  in  Gater$  actually  come  to  the  hands  of  the 

V.  Madeleyf  6  M.  &  \V.  p.  427.    Seo  wife  and  had    been  subsequently 

also  Sherrington  v.  Fates y  12  M.  &  lent  by  her,  and  it  was  held  that 

W.  855 ;  Hart  v.  Stephens,  6  Q.  B.  the  husband  after  the  death  of  the 

937;  Scarpellini  v.  Atcheson,  7  Q.  B.  wife  could  sue  in  his  own  name. 

864.  (5)    Woodman    v.    Chapman^    1 

(a)  L.  E.,  3  Q.  B.  536.    Affirmed,  Camp.  189,  n. 

ibid,  4  Q.  B.  500.     Compare  Bird  (c)  Fitzgerald  y.FitzgeraldyL.'R,, 

V.  Pegrumy  13  C.  B.  Eep.  639 ;  22  2  P.  C.  83. 

L.  J.,  C.  P.  166,  where  money  had  (d)  liidout  v.  Lewis,  1  Atk.  269. 
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claimed    .         .        .         .129 

20.  Mines  worked  in  Husband^s 

lifetime   .        .        .         .129 

21.  Case  of  an  annuity  to  the 

Husband  and  his  heirs     .  129 

22.  Crops  of  comand  grain     .  129 

23.  Emblements        .         .         .129 

24.  No  priority  to  creditors       .  129 

25.  Land  taken  by  railway  com- 

pany       ....  129 

26.  Widow  bound  to  keep  down 

interest    .         .         .         .130 

27.  Liable  for  waste.        .        .  130 

28.  Dower  forfeited  by  adultery  130 

29.  Statute  of  Limitations        .  130 


Cliap.  17.  B.  6.  The  law  of  primogeniture,  by  which  land  on  the  father's 
Antiquity  and  death  gOGs  exclusively  to  the  eldest  son,  was  qualified,  from  the 
o?ri^Sr^*^  earliest  times,  by  allowing  a  third  to  the  widow  for  life,  not 
only  to  support  herself,  but  also  for  the  nurture,  maintenance 
and  education  of  the  younger  children.  This  was  called  her 
dower ;  than  which,  in  its  simple  original  state,  no  right  known 
to  the  law  could  well  be  deemed  more  reasonable  and  just.  It 
was,  in  fact,  an  indispensable  social  institution,  universally 
adopted  under  the  feudal  system.    Insomuch  that  dower,  or 
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flomething  analogous  to  ft,  by  whatever  name  difltinguished,  was  Cliap.  IV.  b.  6. 
recognized,  enforced  and  protected  in  all  parts  of  Europe. 

However  well  suited  to  a  primitive  state  of  society,  dower,  Howit  proved 
with  the  progress  of  civilization,  ceased  to  be  an  assured  support 
to  the  widow,  while  it  created  a  most  serious  obstacle  to  the 
alienation  of  land.    These  results  were  mainly  attributable  to 
the  early  decisions  of  the  judges,  that  dower  did  not  attach  to 
equitable  estates,  and  that  land  acquired  during  the  coverture 
was  subject  to  dower  in  the  same  way  as  that  of  which  the 
husband  was  seised  at  the  date  of  the  marriage.    The  anomalous 
state  of  the  law  whereby  curtesy  was,  although  dower  was  not, 
allowed  out  of  equitable  estates,  admits  of  the  following  explana- 
tion : — ^TJses,  before  the  statute  ((f),  gave  no  right  either  to  why  cnrteay 
curtesy  or  dower :  for  the  common  law  regarded  nothing  but  jj^^^^' 
the  legal  title;  and  equity,  at  that  time,  was  feeble  and  im-  ^"^^t^ 
perfect.    After  the  statute,  trusts  were  deemed  the  same  thing 
as  uses  had  been  before  the  statute.    Dower,  accordingly,  did 
not  arise  upon  them.     So  that  when  the  husband's  estate  was 
merely  equitable,  he  could  sell  and  alienate  it  without  his  wife's 
concurrence,  and  the  purchaser's  title  was  unencumbered  by  dower. 
So  many  sales  had  been  effected  on  this  assumption,  that  when 
the  Court  of  Chancery  came,  at  last,  under  the  administration 
of  a  succession  of  great  men,  to  understand  the  proper  functions 
of  equity,  it  was  too  late  to  interfere. 

But  no  such  impediments  existed  to  prevent  its  interposition 
in  the  case  of  curtesy.  There  were,  and  there  could  have  been, 
no  sales  of  the  m/e^a  estate,  without  the  husband's  concurrence. 
Consequently,  equity  experienced  no  difficulty  in  awarding 
curtesy  out  of  trust  or  eqidtable  estates,  which  it  did  by  an 
exercise  of  its  corrective  jurisdiction.  The  same  reasons,  indeed, 
applied  with  equal  force  in  the  case  of  dower ;  but  from  the 
number  of  transactions  concluded  upon  a  contrary  principle, 
and  the  hazard  of  disturbing  titles,  it  was  thought  that  the  extra- 
ordinary remedies  of  the  Court  of  Chancery  might,  with  respect 
to  dower  after  such  a  lapse  of  time,  do  more  harm  than  good. 
The  consequence  was  that  dower  was  left  to  stand  on  its  ancient 

{e)  Si&tai^  of  Uses,  27  Hen.  8,  c.  10. 
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Chap.  IV.  ■.  0.  footing  under  the  conunon  law,  by  whioh  trust  or  equitable 
estates  were  not  recognized.  And  it  also  was  liable  to  be 
defeated  by  an  outstanding  term  (/). 

Upon  the  decision  in  Radnor  v.  Vandebendyy  Mr.  Cruise 
observed,  that  the  doctrine  established  by  it  was — 

Contrary  to  the  general  principles  of  equity,  which  has  neyer  extended 
its  protection  in  any  other  instance  to  purchasers  with  notice  of  incum- 
brances. The  true  and  only  reason  on  which  it  was  founded  was  the 
silent,  uniform  course  of  practice,  uninterrupted,  but  at  the  same  time 
unsupported,  by  legal  decisions;  an  opinion  haying  been  generally  adopted 
by  the  conyeyancers,  that  a  satisfied  term  would  protect  a  purchaser  from 
the  claim  of  dower;  and  many  estates  haying  been  purchased  under  this 
opinion. 

It  was  afterwards  decided  that  mortgagees  were  within  the 
same  privilege.  But  it  was  not  allowed  to  extend  to  volunteers : 
for  example,  to  heirs.  In  such  cases,  if  there  were  a  satisfied 
term  outstanding,  the  widow  might  come  into  equity  to  have 
it  put  out  of  the  way,  so  as  to  give  her  the  benefit  of  dower. 
Dower  held  to  The  inconvenience  arising  from  the  decision,  that  dower 
acquired  ^  attached  to  land  acquired  by  the  husband  during  the  coverture, 
during  cover-  ^^^  g^j^j  }jy  \^j^  during  his  life,  precisely  in  the  same  way  as  if 
the  possession  had  been  in  the  husband  at  the  date  of  the  marriage, 
and  had  continued  in  him  undivested  until  the  moment  of  his 
death,  led  to  many  ingenious  and  laudable  contrivances  to  evade 
or  to  defeat  the  injustice  of  the  law.  Accordingly,  we  have, 
among  other  expedients,  the  celebrated  "  conveyance  to  uses  to 
bar  dower ;"  which,  of  all  the  inventions  of  the  conveyaacers, 
was  the  most  happy  and  successful.  It  was,  indeed,  a  great 
triumph,  and  deserves  the  praise  which  the  lovers  of  technical 
erudition  have  invariably  bestowed  upon  it. 

The  subject  of  Dower  was  very  fully  considered  by  the  Real 
Property  Commissioners,  who,  in  their  First  Report,  suggested 
the  alterations  in  the  law  which  were  afterwards  carried  into 

(/)  Lady  Radnor  v.  Vandebendyy  ancers  that  a  term  or  statute  pre- 
Cruise's  Dig.  tit.  Trust.  In  this  vented  dower,  and  that  the  conse- 
case  the  House  of  Lords  seemed  quence  of  an  alteration  would  be 
inclined  to  decide  the  contrary,  but  much  more  dangerous  than  a  con- 
did  not,  on  the  ground  that  it  had  tinuance  of  the  old  rules, 
always  been  the  opinion  of  convey- 
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effect  by  the  ^'  Act  for  the  Amendment  of  the  Law  relating  Chap.  iv.  i.  6. 
to  Dower  "(^). 

This  Act,  which  came  into  operation  on  the  1st  January,  1834,  The  Dower 
and  is  not  retrospective,  conferred  upon  widows  the  right  to 
dower  out  of  equitable  estates  (A) ;  but  this  extension  of  the 
right  was  more  than  counterbalanced  by  the  provisions  of  the 
Act,  which  left  the  dower  of  the  widow  completely  at  the  mercy 
of  the  husband  during  his  life. 

The  2nd  section  provides,  that  when  a  husband  shall  die  bene- 
ficially entitled  to  any  land  for  an  equitable  estate  of  inherit- 
ance in  possession  (other  than  an  estate  in  joint  tenancy),  his 
widow  shall  be  entitled  in  equity  to  dower  out  of  the  same 
land.  It  has  been  held,  under  this  section,  that  a  devise  by  a 
husband  of  all  his  real  estate  upon  trust  to  sell  was  such  a  dis- 
position by  will  as  deprived  the  widow  of  her  dower  (i). 

The  3rd  section  gives  dower  to  the  widow  where  the  husband 
had  merely  a  right  of  entry,  or  of  action,  for  the  recovery  of 
the  land. 

But  the  4th  section  enacts  that  no  widow  shall  be  entitled  to  Dower  placed 
dower  "out  of  any  land  which  shall  have  been  absolutely  dis-  huaba^'s 
posed  of  by  her  husband  in  his  lifetime,  or  by  his  will."     So  V^y^^- 
that  the  widow's  dower — on  the  faith,  peradventure,  of  which  she 
has  married — is  by  this  clause  put  under  the  absolute  power  of  Remarks  on 
the  husband,  to  sustain,  to  abridge,  to  mutilate,  or  to  destroy,  yiaion. 
No  wife,  therefore,  can  be  safe  under  this  law,  unless  she  have 
had  a  settlement.     Whether  tliat  is  a  fit  rule  for  an  enlightened 
people  to  adopt  in  the  most  important  of  all  contracts,  is  left 
for  others  to  discuss;   only  observing  that  if  husbands  were 
uniformly  wise,  just,  and  generous,  the  enactment  might  pass 
without  comment.     Looking,  however,  at  the  world  as  it  is ; 
remembering  that  husbands  are  occasionally  apt  to  be  improvi- 
dent, thoughtless,  capricious ;  that  they  sometimes  even  quarrel 
with  their  wives,- and  upon  slender  grounds;  that  they  are  not 
always  free  from  sinister  influences,  especially  in  their  languish-r 
ing  and  dying  moments;  and  finally,  adverting  to  the  great 
power  which  the  law  at  that  time  gave  them  in  other  respects 

(^)  3  &  4  Will.  4,  c.  105.  346,  where  Jessel,  M.B.,  dissented 

{h)  Ibid.  sect.  1.  from  the  dicta  in  Rowland  v.  CWA- 

(i)  Lacey  v.  Hill,  L.  R.,  19  Eq.      lerUon,  L.  B.^  8  Eq.  466, 
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Chap.  IV.  1. 5.  over  the  wife's  property ;  this  provision  of  the  Act  does  seem, 
upon  the  whole,  one  of  the  most  unsatisfactory  and  inexplicable 
in  modem  legislation  (n). 

Under  this  section,  a  husband's  contract  to  sell  (although  no 
conveyance  be  executed)  will  bar  the  right  to  dower ;  upon  the 
principle  that  what  is  agreed  to  be  done  shall  be  considered  in 
equity  as  performed. 

The  5th  section  of  the  Act  enacts  that  all  partial  estates  and 
interests,  and  all  charges  created  by  any  disposition  or  will  of  a 
husband,  and  all  debts,  incimibrances,  contracts  and  engage- 
ments to  which  his  land  shall  be  subject  or  liable,  shall  be  valid 
and  efEectual  as  against  the  right  of  his  widow  to  dower. 

A  declaration  that  the  widow  shall  not  be  entitled  to  dower 
contained  in  the  deed  conveying  the  land  to  the  husband,  or  in 
any  deed  executed  by  him  (o),  or  in  his  will  (/?),  is  sufficient  to 
deprive  the  widow  of  her  right  to  dower  (q). 


(n)  A  learned  author  (than  whom 
there  is  none  more  conversant  with 
the  law  of  real  property),  adverting 
to  the  new  enactments  respecting 
dower,  says,  "  The  wife's  estate  may 
be  defeated  by  the  husband ;  and, 
even  without  an  expressed  intention 
on  his  part,  her  interest  is  post- 
poned in  favour  of  his  debts  and 
incumbrances.  There  is,  however, 
a  good  deal  to  be  said  for  the  late 
alterations.  In  early  times  land 
was  the  property  most  regarded, 
and  looked  to  as  that  which  should 
supply  a  livelihood  for  the  owner's 
widow.  But  when  it  was  decided 
that  dower  could  not  be  had  of  a 
trust  estate,  and  when  effect  was 
given  to  legal  limitations  invented 
for  the  purpose  of  preventing  dower, 
the  old  provision  for  a  widow  could 
not  be  relied  upon.  Besides,  as 
personal  property  increased,  and 
was  made  available  for  family  pur- 
poses, settlements  of  it  supplied 
more  convenient  resources.  And 
though  the  interests  of  married 
women  in   their  husband's  lands 


had  been  greatly  affected,  yet  the 
contrivance  of  provisions  for  their 
separate  use  gave  them  a  solid 
advantage,  and  enabled  them  to 
have  funds  safe  from  their  husband's 
power,  and  appropriated  for  their 
own  enjoyment  and  disposition; 
arrangements  hardly  known  or 
thought  of  when  dower  was  in  its 
vigour.'*  This  is  all  very  just;  but 
it  leaves  untouched  the  question 
whether  a  woman  marrying  under  a 
law  which  tells  her  that  she  is  dow- 
able  of  her  husband's  estate,  ought 
to  be  left  subject  to  the  risk  of 
starvation  in  every  case  where  she 
has  no  separate  property,  and  where 
she  omits,  before  her  marriage,  to 
call  in  the  aid  of  a  synod  of  convey- 
ancers. 

(o)  Sect.  6. 

(p)  Thompson  v.  Watts,  31  L.  J., 
Ch.  445. 

(q)  Sect.  7.  See  Dyke  v.  Rmddlly 
2  De  G.,  M.  &  G.  209;  Fry  y, Nolle, 
20  Beav.  598;  7  De  G.,  M.  &  G. 
687. 
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The  right  of  the  widow  to  dower  is  subject  to  any  conditions,  Chap.  IV,  ■.  5. 
restrictions  or  directions  which  shall  be  declared  by  the  will  of 
her  husband  (r). 

By  the  9th  section  it  is  enacted,  that  where  a  husband  should 
devise  any  land  out  of  which  his  widow  would  have  been  entitled 
to  dower  if  the  same  had  not  been  so  devised,  or  any  estate  or 
interest  therein,  to  or  for  the  benefit  of  his  widow,  such  widow 
should  not  be  entitled  to  dower  out  of  or  in  any  land  of  her 
said  husband,  unless  a  contrary  intention  should  be  declared  by 
his  will. 

A  partial  intei'est  in  the  proceeds  of  sale  of  real  estate,  devised 
to  trustees  upon  trust  for  sale,  is  "  an  estate  or  interest "  in  the 
land  within  the  meaning  of  this  section  («). 

It  is  also  provided,  that  no  gift  or  bequest  made  by  the  hus- 
band to  or  for  the  benefit  of  his  widow  of  or  out  of  his  personal 
estate,  or  of  or  out  of  any  of  his  land  not  liable  to  dower,  shall 
defeat  or  prejudice  her  right  to  dOwer,  unless  a  contrary  in- 
tention shall  be  declared  by  his  will  (t). 

The  11th  section  preserves  the  powers  of  courts  of  equity  to  Courts  of 
enforce  any  covenant  or  agreement  entered  into,  by  or  on  the  ^TenfSw 
part  of  any  husband,  not  to  bar  the  right  of  his  widow  to  dower  ^^^^5©^^* 
out  of  his  lands  or  any  of  them. 

Wherever,  therefore,  a  husband  sells  an  estate,  the  purchaser 
should  ascertain  that  there  has  been  no  covenant  or  agreement 
preventing  the  vendor  from  barring  the  wife's  right  to  dower. 
How  the  fact  stands,  it  will  not  always  be  easy  to  find  out ;  and 
sometimes  the  discovery  may  be  beyond  the  reach  of  any  dili- 
gence that  a  purchaser  can  exercise  (u). 

(r)  Sect.  8.  eluded  in  it,  and  he  advanced  his 

(a)  BowlandY,Cuthheri8onf'L»'R,i  money  without  seeing  the  settle- 

8  Eq.  466;  Lacey  v.  Hill,  L.  B.,  19  ment ;    yet  the  Court  refused  to 

Eq.  346.  interfere  against  him.     If,  how- 

{t)  Sect.  10.  ever,  a  purchaser  chooses  to  take 

(u)  The  purchaser,  however,  may  a  mere  equitable  estate,  he  may  in- 

be  protected  by  haying  the  legal  cur  danger.     Even  a  parol  ante- 

eetate,  and  by  want  of  notice.    In  nuptial  agreement,  interdicting  a 

Janes  v.  Smith,  1  Phill.  244,  a  mort-  husbandfrom barring  a  wife*sdower, 

gagee  was  told  that  there  was  a  might'possiblybe  enforced,  although 

settlement,  but  was  also  told  that  evidencedonlybya  document  signed 

the  particular  estate  was  not  in-  a/iSer  the  marriage.   See  the  reason- 
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Chap.  IV.  1. 5.      The  13th  section  abolished  dower  ad  ostium  eccleaim  and  dower 

ex  aasemu  patrim  which  had  long  become  obsolete. 
Whenlegaciee      Before  the  Dower  Act,  a  legacy  given  to  a  wife  in  lien  of 

in  satisfactioxi    ^  •  •  t       ,•  »  t  ^       •        t         t  • 

of  dower  are  dower,  Or  in  consideration  of  her  releasing  her  dower,  was  in 
preferable.  ^^^  ^f  ^  deficiency  of  assets  entitled  to  priority  over  other 
legacies  {x) ;  on  the  ground,  apparently,  that  she  became  a  pur- 
chaser of  her  legacy  by  releasing  her  dower  (y).  Accordingly, 
if  at  the  death  of  the  testator  his  .widow  was  not  entitled  to 
dower,  the  principle  did  not  apply  (2).  In  Acet/  v.  Simpson  (a), 
a  testator  gave  an  annuity  to  his  widow,  and  declared  that  it. 
should  be  taken  by  her  in  lieu  and  full  satisfaction  of  and  for 
all  dower  or  thirds  at  common  law  or  by  custom  which  she 
might  otherwise  claim  from  or  upon  all  or  any  of  his  real 
estates.  It  appeared  that  there  were  no  real  estates  out  of 
which  the  widow  was  dowable,  and  it  was  admitted  that  priority 
could  not  be  successfully  claimed. 

The  12th  section  of  the  Dower  Act  provides,  that  nothing  in 
the  Act  shall  interfere  with  any  rule  of  equity,  or  of  any  eccle- 
siastical Court,  by  which  legacies  bequeathed  to  widows  in  satis- 
faction of  dower  were  entitled  to  priority  over  other  legacies. 
This  section  does  not  mean  that,  in  all  cases,  for  the  purpose  of 
ascertaining  the  widow's  right  to  priority,  her  title  to  dower  is 
to  be  determined  under  the  old  law ;  but  merely  that  the  prin- 
ciple of  the  previous  decisions  is  not  to  be  affected  by  the  Act. 
In  order  to  gain  priority  in  respect  of  a  legacy  in  lieu  of  dower, 
a  widow  married  since  the  1st  January,  1834,  ought  therefore 
to  be  actually  entitled  to  dower  under  the  new  law ;  and  it  has 
been  accordingly  held  (6),  that  the  widow  was  not  entitled  to 
priority  where  the  only  real  estate  of  the  testator  had  been  con- 
veyed to  him  with  a  declaration  against  dower.  There  was  in 
this  case  a  complete  disposition  by  the  will  of  all  the  testator's 

ing  in  ffammeraley  v.  De  Biel,  12  Stahhchmidt Y.Lett,  1  Sm.  &  G.421. 

da.  &  Fin.  46 ;  and  in  particular  (y)  Blower  v.  Morrett,  2  Ves.  sen. 

the  remarks  of  Lord  Cottenham/  420. 

both  in  the  Court  below  and  in  the  (z)  See  Heath  v.  Bendy,  1  Buss. 

House  of  Lords.  543. 

(as)  ^tirrtW^cv.-Brarfy?,  IP.Wms.  (a)  5  Beav.  35. 

127;  NoreoU  v.  Oordon,  14  Sim.  258;  (b)  Roper  v.  Roper,  3  Gh.  D.  714. 


NECESSARY  CONDITIONS.  127 

real  estate,  but  it  seems  to  have  been  the  opinion  of  the  learned  Chap.  IV.  i.  5, 
judge  (c)  who  decided  the  ease,  that  when  the  will  itself  barred 
the  widow  of  her  right  to  dower,  the  12th  section  applied,  and 
gave  her  priority  as  if  the  Act  had  not  been  passed. 

To  establish  the  widow's  right  to  dower  it  seems  superfluous  To  establish 
to  say  that  she  must  previously  have  been  the  lawful  wife  of  t^r©  mxi^^^ 
her  deceased  husband.    Yet  this  is  much  insisted  upon  by  Mr.  ^^  mw-* 
Eoper  (rf),  who  gravely  informs  us  that  the  husband's  second  riag©« 
marriage  during  the  life  of  his  first  wife  will  not  entitle  the 
3econd  widow  to  dower ;  to  which  he  adds  another  proposition 
equally  self-evident,  namely,  that  if  a  wife  take  a  second  hus- 
band before  her  first  husband  dies,  she  will  not  be  dowable  out 
of  the  second  husband's  estate.    It  has  been  recently  decided  (^), 
that  a    dissolution   of    marriage  under  the  Divorce  Act(/) 
destroys  the  right  to  dower. 

Under  the  former  law  there  was  a  distinction  which  deserves  Change  in  this 
to  be  noticed,  although  it  has  been  abolished  by  Lord  Lynd-  S^Lynd- 
hurst's  statute  (^).    If  a  marriage  were  contracted  within  the  ^^>r8<J'8-A.ct. 
forbidden  Levitical  degrees,  it  could  not  be  set  aside  after  the 
death  of  either  party.     If,  therefore,  it  continued  unimpeached 
during  the  husband's  life,  the  right  to  dower  would  on  his  death 
be  efEective.    This  was  the  ancient  law ;  but  all  such  marriages, 
formerly  voidable  only,  are  now  absolute   nullities,  and  can 
generate  no  right  whatever. 

Subject  to  the  provisions  of  the  Dower  Act,  which,  as  we  Conditions 
have  seen,  enable  the  husband  in  various  ways  to  deprive  his  ^mewidow 
widow  of  dower,  the  following  conditions  must  be  fulfilled,  in  ^  ^o^®'^- 
order  to  entitle  a  widow  to  dower : — 

1.  Legal  marriage. 

2.  A  several  estate  of  inheritance  in  possession,  of  or  to  which 

the  husband  is  seised  or  entitled. 

3.  Possibility  that  issue,  if  any,  should  inherit  the  estate. 

4.  Death  of  the  husband. 

Before  the  Dower  Act,  questions  frequently  arose  as  to  whether  Widow  might 

have  to  elect 

(c)  Malins,  V.-O.  D.  164. 

Id)  1  Hop.  333.  (/)  20  &  21  Vict.  c.  85. 

(c)  FrampUm  v.  Stephens,  21  Ch.  {g)  5  &  6  Will.  4,  c.  54. 
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Chap.  IV.  ■.  5,  the  widow  was  put  to  her  election  between  her  dower  and  some 
between  benefit  conferred  upon  her  by  the  will  of  her  husband  (A), 

be^fiteunder  ^  ^^^^  ^^  election  might  have  been  raised  either  by  express 
huBb^d^'^  words,  or  by  some  disposition  of  the  land  "  inconsistent  with 
the  assertion  of  a  right  to  demand  a  third  of  the  lands,  to  be 
set  out  by  metes  and  bounds"  (e).  What  amounted  to  incon- 
sistency of  disposition  was  not  always  easy  to  determine ;  but 
it  has  been  decided  that  a  direction  to  trustees  to  permit  the 
widow  to  use,  occupy  and  enjoy  certain  lands  {k)y  or  to  manage 
and  cut  timber  (/),  or  to  grant  leases  (m)  even  where,  according 
to  the  customs  of  the  manors  of  which  the  lands  were  held,  the 
widow  was  not  entitled  to  be  admitted,  or  to  have  her  dower 
set  out  by  metes  and  bounds  (n)  was  inconsistent  with  her  right 
to  dower. 

But  in  the  case  last  referred  to,  the  presumption  that  the 
testator  intended  to  put  the  widow  to  her  election  was  cor- 
roborated by  a  gift  to  the  widow  of  a  rent-charge  out  of  part  of 
the  land  subject  to  freebench,  and  a  devise  to  her  for  her  life  of 
part  of  the  land  so  subject.  On  the  other  hand,  a  devise  to  the 
widow  of  part  of  the  land  (o),  or  a  gift  to  her  of  an  annuity 
charged  upon  the  land  (p),  or  a  devise  to  trustees  upon  trust  for 
sale  (^),  have  been  held  not  to  indicate  an  intention  to  put  the 
widow  to  her  election. 

The  question  of  election  by  a  widow  between  her  dower  and 
the  benefits  bestowed  upon  her  by  the  will  of  her  husband,  can 
scarcely  arise  where  the  marriage  has  taken  place  since  the  1st 
January,  1834,  except  in  the  case  of  copyholds  to  which  the 
Dower  Act  does  not  apply,  for  in  such  cases  the  widow  has  no 

{h)  Boynton  v.  Boynton^  1   Bro.  (n)  Thompmn  v.  Burra,  L.  E,, 

C,   C.   446 ;    NoUley  v.  Palmer,  2  16  Eq.  692. 

Drew.  93 ;  and  see  Fytche  v.  Fyiche,  (o)  Lawrence  v.  Lawrence,  2  Vem. 

L.  R.,  7  Eq.  494.  365;  3  Br.  P.  0.  483. 

(t)  Birmingham    v.    Kirwan,    2  {p)  Dowsony.  Bell,  1  Keen,  761. 

Sch.  &  L.  444.  Iq)  Ellis  v.  Lewis,  3  Hare,  310; 

{k)  Miall  V.  Brain,  4  Mad.  119.  Gibson  v.  Oibson,  1  Drew.  42.     See 

{I)  Parker  y.Sowerhy,  4  D.  M.  &  also  Chalmers  v.  Storil,  2  V.  &  B. 

G.  321.  222 ;  Taylor  v.  Taylor,  1  Y.  &  C. 

(m)  Hall  V.  Hill,  1  Dru.  &  War.  C.   C.  727 ;   Reynard  v.  Spence,  4 

94;  Roadley  v.  Dixon,  3  Buss.  192.  Beav.  103;    Grayson  v.  Deakin,  3 

De  G.  &  Sm.  298. 
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right  to  dower  which  cannot  be  defeated  by  the  testamentary  Chap.  IV.  i.  5. 
disposition  of  her  husband. 

The  right  to  dower  may  also  be  excluded  by  any  provision  Bower  may 
which  is  accepted  by  an  adult  female  previous  to  marriage  in  antenuptial 
satisfaction  of  her  dower  (r).     Where  a  wife  joined  with  her  P^'^®'*- 
husband  in  making  a  mortgage  in  fee  of  a  freehold  estate,  upon 
which  her  inchoate  right  to  dower  had  attached,  her  dower  was 
destroyed  in  equity  as  well  as  at  law ;  and  she  had  no  right  to 
redeem  the  estate  (a). 

Dower  may  be  daimed  out  of  all  corporeal  hereditaments,  Out  of  what 
and  out  of  all  incorporeal  hereditaments  that  savour  of  the  claimed, 
realty ;  as  rents,  estovers,  commons,  advowsons,  fairs,  profits  of 
courts,  tithes,  woods,  mills,  piscaries,  tolls  arising  from  public 
navigable  rivers,  and  the  like  {f}. 

The  widow  likewise  is  dowable  of  mines  and  minerals  worked  Mines  worked 
in  the  husband's  lifetime ;  but  not  of  mines  unopened  («).  Sei^e?^ 

She  is  not  dowable  of  a  mere  annuity  granted  to  the  husband  Case  of  an 
and  his  heirs :  because  that  is  a  personal  demand,  not  issuing  J^iJiiJi  and 
out  of  any  lands  or  tenements  (x).  *^  ^®"^- 

It  is  a  maxim  that  the  widow  shall  be  endowed  de  optimd  pos-  Grope  of  com 
sessipne  viri.     If,  therefore,  lands  which  had  been  sown  with  com        ^^' 
and  graiil  by  the  husband  be  assigned  to  her  for  dower  by  the 
heir,  she  will  be  entitled  to  the  crops  (y). 

She  is  also  entitled  to  emblements,  and  may  dispose  of  them  (s).  Emblements. 

The  claims  of  mere  creditors  of  an  intestate  have  no  priority  Creditors  no 
over  the  widow's  right  of  dower  {a).  pnonty. 

Where  land  belonging  to  an  infant,  subject  to  his  mothor^s  Land  taken 
right  of  dower,  is  taken  by  a  railway  company,  and  the  pur-  ^mpaj^^ 
chase-money  paid  into  Court  under  the  Lands  Clauses  Act,  the 
widow  is  entitled  to  have  the  value  of  the  dower,  as  determined 
by  the  valuers,  paid  to  her  out  of  the  fund  in  Court  (6). 

(r)  Dyke  v.  Bendall,  2  D.  M.  &  Ch.  778. 

G.  209;  and  see  Caruthera  v.  Cam-  {x)  Earl  of  Stafford  v.  Buckley,  2 

thers,  4  Bro.  0.  0.  600.  Ves.  sen.  170. 

(«)  Daweon  v.   Bank  of    White'  [y)  1  Eop.  351. 

haven,  6  Ch.  D.  218.  (z)  1  Eop.  426. 

(0  1  Eop.  342.  (a)  In  re  Hall,  L.  E.,  9  Eq.  179. 

(«)  Stoughton  v.  Leigh,  1  Taunt.  (6)  Sjyyer  v.  Hyat,  20  Beav.  621. 
402  ;   Dicken  v.  ITamer,  29  L.  J., 

M.  K 
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Chap.  17. 1. 5. 

Widow  bound 
to  keep  down 
interest. 

Liable  for 
waste. 


Dower  for- 
feited by 
adultery. 


Statute  of 
Limitations, 
37  &  38  Vict. 
0.67. 


It  would  seem  that  she  is  oleaxly  liable  to  one-third  of  the 
duties  attaching  to  the  estate ;  upon  which  principle  she  must 
contribute  her  proportion  to  keep  down  interest  (c). 

As  a  tenant  for  life,  she  is  liable  for  all  waste  committed  by 
herself  or  strangers  {d). 

How  far  she  is  answerable  for  letting  the  buildings  fall  into 
decay  does  not  appear  to  have  been  the  subject  of  any  authori- 
tative resolution. 

By  the  Statute  of  Westminster  {e)  a  wife  guilty  of  adultery 
forfeits  her  dower;  and  it  has  been  recently  decided  that  the 
dissolution  of  the  marriage  produces  the  same  efEect  (/). 

A  widow's  right  to  sue  in  equity  is  barred  if  she  does  not 
commence  proceedings  within  twelve  years  after  the  right  first 
accrued  {g) ;  and  only  six  years'  arrears  can  be  recovered  (A). 


SECTION  VI. 
THE  wife's  equity  OP  REDEMPTION  AND  EXONERATION. 


1.  Eer  equity  to  redeem  her  real 

estate       •        •        •        . 

2.  Where  reserved  to  the  Htis- 

hand,  a  resulting  trust  for 
the  Wife  raised 

3.  Bui  dower  destroyed  if  re- 

leased  for  purposes  of  mort- 
gage       .... 

4.  TTie  Husband  will  only  have 

the  equity  jure  uxoris 
6.  Mere  form  of  the  reservation 

immaterial 
6.  But  if  a  change  were  really 

intended,    effect   must   he 

given  to  it        • 
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7.  How  proved 

8.  Jackson  v.  Innes        •     .  . 

9.  Lord    BedesdaJe^s    remarks 

and  general  rules 

10.  Lord  Eldon^s  ohservaiions  . 

11.  Reeve  v.  Hicks  . 

12.  Equity  of  the  Widow  to  ex- 

oneration, 

13.  Treated  as  a  surety     • 

14.  She  is  entitled  to  stand  in  the 

place  of  the  mortgagee       . 

15.  The Hv^hand^sother creditors 

have   no  preference   over 
her  .... 
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Chap.  IV.  ■.  e.      In  cases  where  the  husband  and  wife  joined  in  mortgaging 
Her  equity  to  the  wife's  estate  of  inheritance^  and  the  mortgage  money  was 

redeem  her 
real  estate. 


(c)  1  Rop.  371,  376. 

(d)  Co.  litt.  63, 64 ;  2  Inst.  303. 

(e)  13  Edw.  I.  0.  34. 

(/)  Frampton  v.  Stephens,  21  Ch. 


D.  164. 

{g)  37  &  38  Vict.  c.  57,  s.  1 ;  and 
see  MarshaU  v.  Smith,  6  GilP.  37. 

(A)  3  &  4  WiU.  4,  0.  27,  s.  41. 
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not  appKed  for  the  exclusive  benefit  of  the  wife,  the  equity  of  Chap.  lY.  ■.  6. 

redemption  belonged  to  her  and  her  heirs,  and  her  estate  was 

treated  as  a  surety  for  the  debt  of  the  husband  (t).    The  same 

result  followed,  when  the  separate  property  of  the  wife  formed 

the  subject-matter  of  the  mortgage,  and  the  husband  joined  in 

the  deed,  received  the  money  and  covenanted  to  repay  it  {k). 

This  doctrine  does  not  seem  to  be  affected  by  the  recent  changes 

in  the  law  of  husband  and  wife ;  but,  in  order  to  entitle  the 

wife's  estate  to  exoneration,  it  must  still  be  shewn  that  the 

money  was  received  by  the  husband,  and  it  would  also  seem 

that  he  must  be  a  party  to  the  mortgage  deed  and  covenant  for 

payment  of  the  money. 

Upon  mortgages  of  the  wife's  estate  very  nice  and  difficult 
questions  occasionally  arise.     In  general,  it  will  be  construed 
that  the  equity  of  redemption  remains  in  the  wife  and  her 
heirs.    But  it  may  happen,  and  has  been  often  found,  that  the 
equity  of  redemption  is  transferred  to  the  husband  and  his  heirs. 
Before  the  wife,  however,  can  thus  be  deprived  of  her  estate, 
it  must  be  made  quite  manifest  that  a  change  of  property  was 
intended  (/).    Thus,  where  an  estate  belonging  to  the  wife  was  Whew  re- 
mortgaged,  and  the  equity  of  redemption  was  in  words  reserved  h^^wnd,  a  ^ 
to  the  husband  and  his  heirs,  the  Court  held  that  there  was  a  ^^^f  the 
resulting  trust  for  the  wife  and  her  heirs  (m).    In  another  case,  'wife  will  be 
a  husband,  having  married  a  widow  who  had  an  estate  in  fee 
under  the  will  of  her  former  husband,  procured  her  to  join 
him  in  a  mortgage  of  the  estate,  reserving  the  equity  of  re- 
demption to  the  husband  and  his  heirs ;  without  recital  in  the 
deed  of  anything  special,  to  show  that  it  was  intended  to  make 
a  new  settlement  of  the  estate.    It  was  decreed  that  the  equity 
of  redemption  had  not  been  taken  out  of  the  wife ;  and,  conse- 
quently (she  having  died),  that  her  son  by  her  first  marriage 
was  entitled  to  it  (n).    Again,  where  a  wife  joined  in  a  mort- 

(i)  Huntingdon  v.  Huntingdon,  2  v.  Thomaa,  2  K.  &  J.  79. 

Bro.  P.  0.  1 ;  Jackwn  v.  Innes,  1  {I)  Wood  v.  Wood,  7  Beav.  183. 

Bli.  104,  115,  and  cases  there  cited.  {m)  Jack$onY,Inne8fl'E\i,  104, 115. 

(k)  Hudson  v.  Carmichael,  Kay,  (n)  Buscomhe  v.  Hare,  6  Dow.  1 ; 

613.      See  also  ClirUony.  Hooper,  3  see  also  Whithredd  v.  Smith,  3  De 

Bro.  0.  0.  201,  at  p.  213;  Thomas  G.,  M.  &  G.  727;  Hipkin  v.  Wihon, 

k2 
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Chap.  IV.  1. 6. 


Bat  dower 
destroyed  if 
released  for 
purposes  of 
mortgage. 


The  hnsbaad 
wiU  only  have 
the  equity 
jure  uxcris. 


Mere  form  of 
theresenra- 
tioii  imma* 
terial. 


But  if  a 
change  were 
really  in- 
tended, effect 
must  be  given 
to  it. 

Howproyed. 


gage  for  the  purpose  of  releasing  a  rent-oharge  to  which  she 
was  entitled  under  her  marriage  settlement,  it  was  held  that  the 
release,  although  absolute  in  form,  was  to  be  limited  by  the  pur- 
pose for  which  it  was  made,  and  that  the  equity  of  redemption 
was  subject  to  the  trusts  of  the  original  settlement  (o). 

The  contrary  rule  prevailed  in  the  case  of  dower.  If  the  wife 
joined  in  a  mortgage  in  fee  for  the  purpose  of  releasing  her 
dower,  it  was  held  that  her  right  was  extinguished  in  equity  as 
well  as  at  law ;  and  that  she  had  no  right  to  redeem  or  to  claim 
exoneration  out  of  her  husband's  estate  {p). 

The  general  rule  was  that,  where  husband  and  wife  mortgaged 
the  wife's  estate,  and  the  equity  of  redemption  was  reserved  to 
the  husband  and  his  heirs,  without  recital  of  special  circum- 
stances to  show  an  intention  to  make  a  new  settlement  of  the 
estate,  the  husband  took  the  equity  of  redemption  only  jure 
uxoris. 

**  And.  in  considering  this  question,"  says  Lord  Eedesdale, 
"  the  mere  form  of  the  reservation  of  the  equity  of  redemption 
will  not  of  itself  be  held  sufficient  to  alter  the  previous  title. 
In  such  a  case  (where  fraud  is  out  of  the  question),  it  is  sup- 
posed to  arise  from  iaaccuracy  or  mistake,  which  is  to  be  ex- 
plained and  corrected  by  the  state  of  the  title  as  it  was  before 
the  mortgage  "(^). 

"  But  if  it  clearly  appear  to  have  been  the  intention  of  the 
wife  that  the  husband  should  have  the  equity  of  redemption,  he 
must  have  it"(r).  This  intention  may  be  established  by  parol 
evidence (s),  or  "it  may  be  shewn  on  the  face  of  a  mortgage 
deed,  that  there  is  an  intention  to  re-settle  the  equity  of  redemp- 
tion, but  it  must  be  shewn  by  something  which  bears  expressly 
on  that  identical  point"  {t). 

3  De  G.  &  Sm.  738;  Plowden  v. 
Hyde,  2  De  G.»  M.  &  G.  684 ;  Lord 
Eastings  y.  Astley,  30  Beav.  260. 

(o)  Wood  V.  Wood,  7  Beay.  183; 
Re  BettorCs  Trust  Estates,  L.  E,,  12 
Eq.  653. 

{p)  Daweon  v.  Bank  of  White- 
haven,  6  Gh.  D.  218,  reversing  the 
decision  of  Bacon,  V.-C,  4  Ch.  D. 
639. 


[q)  Per  Lord  Bedesdale,  in  Jack- 
son V.  InneSy  1  Bli.  at  p.  115. 

(r)  Per  Lord  Eldon,  in  Ruscombe 
V.  Hare,  6  Dow.  1. 

(a)  C7?tn^  v.JToopcr,  3  Bro.  0.0. 
201. 

{t)  Per  Sir  J.  Wickens,  V.-O.,  in 
Re  Betton's  Estate,  L.  B.,  12  Eq. 
553.  See  also  Jones  y.  Davies,  8  Ch. 
D.  205. 
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Wherever,  therefore,  the  transaction,  importing  more  than  a  Cliap.  IV.  0. 6. 
mere  mortgage  security,  gives  satisfactory  evidence  of  an  inten- 
tion  to  effect  a  change  of  the  beneficial  interest — ^the  husband 
and  his  heirs,  and  not  the  widow  or  her  heirs,  will  be  entitled  to 
the  equity  of  redemption  (w). 

The  law  on  this  subject  was  deeply  considered  and  learnedly  jackwn  v. 
discussed  in  the  case  of  Jackson  v.  Innes^  where  the  decree  of  Lord  ^'**^' 
Eldon,  in  the  Court  of  Chancery,  was,  on  the  motion  of  Lord 
Eedesdale  (and  with  the  assent  of  Lord  Eldon  himself),  re- 
versed by  the  House  of  Peers.  The  following  passages  from 
Lord  Eedesdale's  judgment  furnish  a  complete  summary  of  the 
previous  law  on  this  subject : — 

It  IB  highly  important,  in  all  cases,  tliat  the  principleis  of  decisions  Bemarka  of 
should  be  known  and  uniform,  that  professional  persons  may  be  able  to  J^'^  Bedes- 
advise  with  safety.    In  a  case  of  this  kind,  a  purchaser,  acting  under  a       ^' 
misconception  of  his  legal  adviser,  found  that  his  title  was  deficient.   That 
was  the  case  of  Rmcombe  v.  Hare  (cc),  in  which  the  doctrine  of  resulting 
trust  was  held  applicable.    In  the  present  case,  it  is  alleged  that  there  is 
a  distinct  ground,  scil,^  of  fraud,  to  annul  the  limitation  to  the  husband. 
But  no  such  ground  is  recognized  by  the  decree,  or  established  in  evi- 
dence.   The  only  question,  therefore,  which  is  now  presented  for  the 
consideration  of  the  House  is,  whether  the  decree  is  founded  upon  the 
principle  which  regulated  former  decisions,  and  was  established  by  the 
judgment  of  this  House,  upon  the  appeal  in  the  case  of  Ruacomhe  v.  Hare, 

The  case  of  Broad  v.  Broad  (y)  was  the  first  in  which  the  doctrine  was 
applied.  In  Eq.  Ca.  Abr.  62,  it  is  laid  down  as  a  general  principle,  that 
where  money  is  borrowed  by  husband  and  wife,  upon  the  security  of  the 
wife's  estate,  although  the  equity  of  redemption  by  the  mortgage  deed  is 
reserved  to  the  husband  and  his  heirs ;  yet  the  wife  shall  redeem,  and  not 
the  heir  of  the  husband ;  and  for  authority  reference  is  made  to  the  case 
of  Broad  v.  Broad.  According  to  the  facts  of  that  case,  to  be  collected 
from  the  reports,  T.  B.,  the  husband  of  the  plaintiff  in  the  suit,  settled 
certain  houses  in  Bread  Street,  London,  to  the  use  of  himself  for  life, 
remainder  to  the  plaintiff  for  life  for  her  jointure.  These  houses  were 
burnt  down  in  the  Great  Fire  in  1666.  In  order  to  rebuild  them,  the 
husband  borrowed  600^.,  and  a  fine  was  levied  by  husband  and  wife  to 
the  lender  for  ninety-nine  years,  who  re-demised  the  premises  to  the 
husband  for  ninety-eight  years,  rendering  36?.  per  annum,  and  binding 
himself  to  repay  the  6007.  at  a  time,  &c.  The  husband  had  agreed  with 
the  wife  that  she  should  have  the  redemption,  paying  the  interest  of  the 
money  borrowed.    But  when  the  houses  were  rebuilt,  the   husband 

(ti)  Jackson  v.  Innes,  1  Bli.  104.  (y)  Eq.  Ga.  Abr.  316,  reported  as 

(a;)  6  Dow.  1.  Brend  v.  Brend. 
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Chap.  IT.  f.  6.  settled  them,  among  other  lands,  upon  himself,  in  tail  to  the  heirs  male 
of  his  body— the  remainder  in  tail  to  his  brother  (who  was  defendant  in 
the  suit),  charged  with  portions  of  3,000/.  to  his  daughters.  He  died, 
making  his  brother,  the  defendant,  his  executor ;  and  his  personal  estate 
was  not  sufficient  to  pay  his  debts.  The  defendant  had  executed  a  bond 
upon  which  he  was  liable  as  surety  for  his  deceased  brother  to  the  amount 
of  1,600/.,  which  he  satisfied,  and  also  paid  the  interest  of  the  600/. 
borrowed,  until  1681,  when  the  plaintiff  filed  her  bill,  by  which  she 
prayed  that  she  might  redeem,  paying  proportionably,  and  hold  over 
uniil  she  was  repaid  with  interest.  The  defendant  insisted  that  the 
premises,  haying  been  re-demised  to  his  brother,  were  assets  to  pay  Ids 
debts ;  and  further,  that  the  plaintiff's  title  was  but  a  parol  agreement 
between  husband  and  wife ;  and  that  he  (the  defendant)  had  no  notice  of 
the  agreement  until  the  filing  of  the  bill.  It  was  decreed,  that  the 
plaintiff  should  have  the  t^emption,  paying  a  third  part  of  the  principal, 
but  should  have  no  profits  received  by  the  defendant  until  the  filing  of 
the  bill  in  1681,  when  he  first  had  notice  of  the  agreement.  The  decree, 
therefore,  which  was  made  upon  the  original  hearing,  proceeded  entirely 
upon  the  foundation  of  the  agreement.  A  bill  of  review  having  been 
afterwards  filed,  suggesting  that  the  decree  was  founded  upon  a  trust 
arising  out  of  an  agreement  by  the  husband,  and  that  the  agreement  was 
not  mentioned  in  the  decree,  nor  stated  to  have  been  proved, — ^Lord 
North,  then  Keeper,  admitted  the  objection  to  the  form  of  the  decree, 
and  said,  that  he  took  no  notice  of  the  agreement  on  that  account,  but 
affirmed  the  decree,  because  when  the  wife  joined  in  the  fine  of  her 
jointure,  in  order  to  [effect]  a  mortgage  or  security,  it  was  not  an  abso- 
lute departing  with  her  interest ;  but  tiiere  resulted  a  trust  for  her  when 
the  mortgage  was  paid,  to  have  her  estate  again,  as  if  it  had  been  a 
mortgage  on  condition,  and  the  money  paid  at  tilie  day. 

That  was  the  first  case  in  which  the  principle  was  established.  It  has 
ever  since  been  adopted  and  referred  to  in  all  subsequent  cases,  up  to  the 
late  decision  in  Buecombe  v.  Hare,  The  rule  fixed  by  those  cases  is  no 
more  than  this, — ^where  the  equity  of  redemption  is  reserved  to  the 
husband,  upon  a  mortgage  of  the  wife's  estate,  and  there  is  nothing  more 
in  the  transaction,  the  Courts  hold '  that  no  alteration  of  the  previous 
lights  of  the  parties  is  affected.  But  it  is  an  exception  to  that  rule, 
where  other  circimistances  occur,  affording  evidence  of  an  intended 
alteration  of  rights. 

In  Bawell  v.  Whalley  (2)  the  wife  joined  with  her  husband  in  a  mort- 
gage of  her  lands,  by  a  deed  containing  a  proviso  and  declaration,  that  if 
the  husband  and  wife,  or  either  of  them,  or  their  heirs,  executors,  &c., 
paid  to  the  mortgagee,  his  executors,  &c.,  the  sum  borrowed,  the  fine  to 
be  levied  according  to  a  covenant  contained  in  the  deed  should  enure  to 
the  husband  and  wife,  and  the  longest  liver  of  them;  with  remainder 
to  the  right  heirs  of  the  husband  for  ever.  Here  is  a  case  of  a  distinct 
declaration,  in  no  manner  depending  upon  the  proviso  for  redemption, 
but  defining  the  course  in  which  the  property  is  to  be  carried  after  the 

(«)  1  Chan.  Rep.  116. 
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satisfaction  of  the  mortgage.    A  fine  was  afterwards  leyied,  according  to  Chap.  17.  i.  6. 

the  agreement  among  the  parties;  and  after  the  death  of  the  husband,  a 
bill  to  redeem  was  filed  by  the  relict.  The  son  and  heir  of  the  former 
husband,  being  a  party  defendant  in  the  suit,  was  an  infant.  The  Court 
decreed,  that  the  plaintiff  and  the  infant  should  proportionably  pay  what 
was  due  upon  the  mortgage  at  the  time  of  the  death  of  the  mortgagor, 
rating  the  estate  for  the  life  of  the  plaintiff  in  the  premises  at  one  third, 
and  the  reversion  in  fee  of  the  infant  at  two  thirds.  In  that  case  it  was 
determined  that  the  subsequent  declaration  and  limitation,  haying  no 
connexion  with  the  proyiso  for  redemption,  but  declaring  what  should 
become  of  the  property  after  the  mortgage  was  satisfied,  operated  against 
the  construction  of  a  resulting  trust  for  the  benefit  of  the  wife.  It  was 
held  to  be  a  distinct  settlement,  and  that  she  had  parted  with  her  estate. 
In  the  case  now  pending  before  us  for  judgment  the  distinction  is 
stronger ;  for  it  is  the  mortgage  term  which  is  made  redeemable  by  the 
husband  and  wife ;  and  the  fee  is  tJie  subject  of  the  settlement. 

In  the  case  of  The  Earl  of  Huntingdon  v.  The  Countess  of  Hunting- 
don  [a)  the  mortgage  was  made  by  the  mother  of  the  plaintiff  joining 
with  her  husband,  of  lands  being  her  inheritance ;  and  tiie  purpose  was 
to  raise  money  for  the  husband  to  pay  for  the  place  of  captain  of  the 
Band  of  Pensioners.  The  mortgage  was  for  a  term  of  years,  subject  to 
which  the  estate  was  settled  to  the  Countess  (the  plaintiffs  mother)  for 
life,  remainder  to  the  plaintiff  in  tail ;  the  proviso  for  redemption  being, 
that  on  payment  of  the  mortgage  money  the  term  should  cease.  In  1683 
the  Coimtess  joined  with  her  husband  in  an  assignment  of  the  mortgage; 
and  in  the  deed  of  assignment  the  proviso  was,  that  on  payment  of  the 
money  borrowed  by  them,  or  either  of  them,  the  mortgage  term  was  to 
be  assigned  as  they  or  either  of  them  should  direct  or  appoint.  The 
husband  afterwards  paid  off  the  mortgage,  and  took  an  assignment  of  the 
term  in  trust  for  himself,  and  by  will  bequeathed  his  personal  estate  to 
his  second  wife  (the  defendant),  who  claimed  the  term.  The  plaintiff 
(son  of  the  first  wife)  filed  a  bill  in  Chancery,  praying  that  the  term 
might  be  assigned  to  him.  The  Lord  Keeper  refused  to  make  such 
decree,  except  upon  the  usual  terms  of  a  redemption,  paying  principal, 
interest,  and  costs;  but  upon  appeal  to  Parliament (()  tiie  decree  was 
reversed ;  and  the  term  directed  to  be  assigned  to  the  appellant,  with  an 
accoimt  of  the  profits  from  the  death  of  the  appellant's  mother,  making 
to  the  respondent  just  allowances  for  the  maintenance  of  the  appellant, 
and  management  of  the  estate.  In  that  case,  the  limitation,  after  the 
life  estate,  was  to  the  son  in  tail ;  and  in  the  case  now  under  discussion, 
it  is  to  the  husband  and  wife,  and  the  heirs  of  their  bodies ;  or,  in  default 
of  iasue,  to  the  survivor  of  the  husband  and  wife  in  fee ;  and  that  is  the 
only  difference  in  that  respect  between  the  cases.  The  proviso  for  re- 
demption in  the  Earl  of  Himtingdon*s  case  was,  that  on  payment  by 
either  of  them  the  term  should  be  assigned  as  they  or  either  of  them 

(a)  2  Vem.  437.  (6)  2  Bro.  P.  C.  1 ;  Journals  of 

the  House  of  Lords,  vol.  zvu.  p.  236. 
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Chap.  IV,  1. 6.  should  direct.  Under  these  circmnstanoes,  the  executrix  and  deyisee  of 
'"■""""""""■"^  the  husband  insisted  that,  as  he  had  paid  the  mortgage,  and  taken  the 
assignment,  it  belonged  to  her  as  his  representatiye.  The  son  of  the 
former  "wife  contended,  that  the  estate  was  imder  settlement,  and  bound 
by  the  terms  of  the  settlement;  that  the  husband  and  wife  could  not 
deal  with  the  estate  beyond  their  own  interest :  and  it  was  held,  as  to  the 
term  assigned  to  the  husband,  and  possessed  under  his  will  by  the 
defendant,  that  there  was  a  resulting  trust  for  the  son. 

In  the  case  of  Jackson  v.  Parker  (c),  which  was  decided  by  Sir  Thomas 
Sewell,  a  difficulty  occurred  of  a  different  description.  The  husband  had 
borrowed  a  sum  of  money,  and  in  order  to  make  a  security,  by  mortgage 
of  his  own  estate,  his  wife  joined  in  a  fine,  which  would  have  had  the  effect 
of  barring  her  of  any  claim  to  dower.  The  limitation  of  the  equity  of  re- 
demption was  to  the  husband  and  the  wife,  and  their  heirs ;  and  there  was 
a  declaration  in  the  deed,  that,  after  payment  of  the  money  lent  on  the 
mortgage,  the  fine  should  enure  to  the  husband  and  his  heirs.  Other 
charges  were  afterwards  made  upon  the  estate,  and  those  subsequent 
charges  were  all  made  redeemable  by  the  husband  and  wife,  and  their 
heirs.  The  husband  by  his  will  made  a  disposition  of  this  property,  in 
trust  to  raise  provisions  for  all  his  children.  But  the  wiU  was  disputed 
by  the  eldest  son  and  heir-at-law,  upon  the  ground,  that  it  was  a  devise 
of  the  equity  of  redemption,  of  which  the  husband  was  not  sole  seised ; 
because  the  equity  of  redemption  was  reserved  to  the  husband  and  wife, 
and  their  heirs.  Sir  Thomas  Sewell  decided  that  upon  a  contest  for  re- 
demption the  Court  would  regard  the  ownership  of  the  estate  previous  to 
the  mortgage ;  and  in  that  view  the  husband  would  be  considered  as  the 
person  entitled  to  redeem,  the  wife  being  entitled  to  redeem  only  in  re- 
spect of  her  interest,  which  would  have  been  only  a  right  to  dower,  if  she 
had  survived  her  husband.  In  such  case  she  would  have  been  entitled  to 
have  had  the  estate  redeemed  for  the  purpose  of  letting  in  her  dower ;  but 
there  her  right  ended.  In  that  case  it  was  argued,  "  That  the  Court  will 
put  a  true  construction  on  the  deed,  by  taking  into  consideration  the 
ownership  of  the  estate,  and  the  purpose  for  which  the  deed  was  made. 
The  husband  was  the  owner  of  the  estate,  and  the  intention  of  the^deed 
was  merely  to  make  a  mortgage,  and  the  wife  was  made  a  party  and 
joined  in  the  fine,  for  the  sake  of  the  mortgagee."  And  this  argument 
was  adopted  by  the  judgment. 

In  the  case  of  Corbett  v.  Barker  (d),  according  to  the  report,  the  Court 
do  not  seem  to  have  had  the  least  notion  that  there  existed  a  resulting 
trust,  such  as  the  House  of  Lords  held  to  exist  in  the  case  of  Buscomhe  v. 
Hare  ;  and  they  dismissed  the  bill.  In  that  case,  it  appears  probable  that 
Baron  Thomson  doubted  the  correctness  of  the  decision;  for  he  says, 
**  That  a  reservation  of  the  kind  now  under  discussion,  in  a^  fine  levied 
completely  diverso  intuitu,  shall  not,  without  an  express  declaration  of 
such  an  intention,  carry  the  estate  in  a  new  channel."  The  cause  being 
afterwards  reheard,  the  Court  seems  to  have  been  of  opinion,  that  a  trust 
resulted  in  favour  of  the  original  owner  of  the  estate,  and  determined 

(c)  Amb.  687.  {d)  1  Anstr.  138, 
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acoordingly.    The  report  of  the  case  is  so  very  imperfect  in  its  language  Chap.  IV.  i.  6. 
and  statements,  that  it  is  difficult  to  discover  what  were  the  facts  of  the  ~ 

case,  and  the  point  decided ;  but,  as  far  as  they  can  be  collected,  the  case 
appears  to  have  been  of  the  same  nature  as  Broad  v.  Broad,  and  the  other 
cases  which  have  been  decided  upon  a  similar  principle. 

It  must  be  admitted  as  an  established  principle,  to  be  applied  in  de- 
ciding upon  the  effect  of  mortgages  of  this  description,  whether  it  be  the 
estate  of  the  wife  or  the  estate  of  the  husband,  if  the  wife  joins  in  the 
conveyance,  either  because  the  estate  belongs  to  her,  or  because  she  has  a 
charge  by  way  of  jointure  or  dower  out  of  the  estate,  and  there  is  a  mere 
reservation  in  the  proviso  for  redemption  of  the  mortgage,  which  would 
carry  the  estate  from  the  person  who  was  owner  at  the  time  of  executing 
the  mortgage,  or  where  the  words  admit  of  any  ambiguity ;  that  there  is 
a  resulting  trust  for  the  benefit  of  the  wife,  or  for  the  benefit  of  the  hus« 
band,  according  to  the  circumstances  of  the  case.  But  here,  it  seems  to 
me  that  the  operation  of  the  deed  as  to  the  mortgage  term,  and  the  opera- 
tion of  the  deed  as  to  the  limitation  of  the  fee,  are  wholly  distinct,  and  do 
not  in  any  way  depend  on  each  other.  The  question  does  not  arise  upon 
the  interpretation  of  the  proviso  for  redemption ;  but  it  arises  upon  a  dis- 
tinct and  subsequent  clause  of  the  deed.  The  term  and  the  fee  are  kept 
distinct  in  the  deed.  The  term  is  a  security  for  the  repayment  of  the 
money  lent ;  and  when  the  mortgage  should  be  discharged  the  intention 
of  the  maker  of  the  deed  was,  that  the  term  should  be  completely  at  an 
end.  The  way  in  which  they  proposed  to  effect  this  was,  by  declaring 
that,  upon  payment  of  the  money  due,  the  term  should  cease.  If  the 
money  had  been  paid  at  the  day,  the  term  ceasing,  there  would  have  re- 
mained nothing  of  the  mortgage  operating  upon  the  property.  But  there 
would  then  have  remained  the  declaration  in  the  deed,  directing  what 
should  be  done  with  the  estate,  subject  to  the  term.  The  term  being  at 
an  end,  the  ox)eration  of  the  deed,  so  far  as  it  declared  the  limitations  of 
the  estate,  subject  to  the  term,  remained  perfectly  distinct,  and  had  no 
connection  whatsoever  with  the  existence  of  a  term,  which  then  would 
have  ceased  to  exist.  A  Court  of  Equity  will  so  deal  with  a  declaration 
that  upon  payment  of  a  sum  of  money  on  a  given  day  the  term  shall 
cease,  that,  although  the  term  becomes  absolute  by  nonpayment  of  the 
money  at  the  day,  it  is  still  subject  to  redemption.  By  whom  it  may  be 
redeemed  must  be  discovered  from  the  title,  which  by  the  deed  itself  is 
declared  to  be  in  the  husband  and  wife,  for  their  respective  lives,  then  to 
the  heirs  of  their  bodies,  and  then  to  the  survivor  in  fee.  Upon  the 
declarations,  therefore,  and  the  provisions  of  that  deed,  the  redemption 
would  arise  by  implication,  in  case  the  money  was  not  paid  at  the  day. 
The  implication  must  be  drawn  from  the  deed  itself  declaring  who  were 
the  persons  entitled  to  the  estate. 

In  all  the  cases  decided  upon  the  general  principle,  the  grounds  of  the 
decision  were,  **that  the  mode  in  which  the  redemption  was  limited,  was 
by  mistake  or  improper  contrivance  introduced  into  the  deed."  But  in 
this  case,  there  is  no  ground  to  raise  such  imputations.  For  the  deed  is 
dear  and  express  in  its  declarations  and  provisions.    The  case  is  really  in 
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Ohap.  lY.  1. 6.  principle,  if  not  in  circninstanoes,  the  same  as  the  case  of  EoioeU  y. 
Whalley, 

Upon  these  grounds  it  appears  to  me  that  the  part  of  this  decree  which 
declares  that  the  appellant  was  a  trustee  of  the  equity  of  redemption  is 
not  according  to  law.    I  shall  moye  simply  to  reverse  this  decree. 
Lord  Eldon's        The  Lord  Chancellor  Eldon. — The  circumstances  of  this  case  are  cer- 
rwnarks.  tainly,  in  point  of  fact,  much  better  understood  than  they  were;  and 

much  greater  research  has  been  made  into  cases,  so  as  to  bring  before  the 
consideration  of  the  House  the  true  principle  of  decision.  The  Court 
below  did  not  rightly  apprehend  the  case,  as  it  now  appears.  The  judg- 
ment of  this  House  will  remove  a  difficulty,  which  I  know  is  floating  in 
the  minds  of  many  persons.  I  conceive  it  to  have  been  the  opinion  of 
Lord  Thurlow,  that,  in  order  to  dispose  of  the  equity  of  redemption  of 
the  wife  in  an  estate,  it  was  absolutely  necessary  there  should  be  in  the 
recitals  of  the  instrument  some  expression  that  the  parties  meant  it  so : 
that  it  was  not  enough  to  collect  the  intention  from  the  limitations ;  but 
that  there  must  be  something  more  upon  the  face  of  the  deed  to  leaye  the 
wife  to  understand  what  those  limitations  were.  It  does,  however,  occur 
to  me,  on  looking  into  the  cases  which  have  been  referred  to,  that  such 
a  proposition  cannot  be  supported ;  and,  therefore,  I  am  of  opinion  that 
the  decree  must  be  reversed. 
Decree  reversed  accordingly  (e). 

SeevdY.Mickt.      In  Reeve  v.  Hicks  {f)y  Sir  John  Leach  held  that  a  widow 
was  entitled  to  redeem  her  copyholds  which  had  been  charged 

(0)  The  case  of  Jackson  y.  Innea  the  profession.    He  sat  regularly 

is  remarkable  as  being  the  only  in  the  House  of  Peers,  advising 

instance  in  which  a  judgment  of  their  Lordships  on  all  appeals  and 

Lord  Eldon's  was  reversed.    Great  writs  of  error,  and  other  judicial 

as  that  lawyer  unquestionably  was,  business.    In  learning,  it  is  hard  to 

the  preceding  exposition  wiU  con-  say  that  he  was  not  equal  to  Lord 

yince  one  that  he  did  not  enjoy  Eldon.  He  had  powers  of  exposition 

without  a  rival  the  eminence  which  too ;  and  excelled  as  a  legal  writer, 

was  unquestionably  his  due.    Lord  In  the  judgments  of  Lord  Bedesdale 

Bedesdale,  alter  having  discharged  we  see  general  rules  luminously 

the  judicial  duties  of  the  Great  Seal  descanted  upon ;  for  this  great  mas- 

in  Ireland  with  consummate  ability  ter  of  equity  had  a  just  confidence 

for  a  period  of  four  years,  retired  in  himself,  and  neyer  frittered  away 

on  the  appointment  of  the  Whig  his  meaning  by  timid  and  dexterous 

ministry  in  1806.  There  was  nothing  qualifications.    He  commiUed  him- 

odd  in  this.    But  when  his  friends  self  generously  and  boldly  to  all  his 

returned  to  power,  in  1807,  the  odd  propositions,  for  he  knew  and  felt 

thing  was,  that   they  kept  Lord  thattheyhadafoundationof  granite. 

Bedesdale  at  home  without  office,  Herein  lay  his  superiority  oyer  Lord 

and  sent  Lord  Manners  in  his  stead  Eldon,  who  scarcely  ever  tied  himself 

to  be  Chancellor  of  Ireland.    The  down  to  anythingbeyond  the  decision 

subsequent  years  of  his  life  (a  very  of  the  particular  case  before  him. 

long  one)  were,  however,  not  lost  to  (/)  2  Sim.  &  Stu.  403, 
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dtuing  the  coverture ;  but  with  respect  to  her  freeholds,  which  Cfhap.  IV.  i.  e. 
had  been  also  charged  on  the  same  occasion,  the  circumstances 
were  as  follow,  namely — that  the  husband  and  wife  had  mort- 
gaged them  for  a  thousand  years,  reserving  the  power  to  redeem 
to  them  or  either  of  them ;  and  they  likewise  covenanted  to  levy 
a  fine  to  the  mortgagee  for  the  term,  and,  subject  thereto,  to  the 
husband  and  his  heirs  and  assigns  for  ever,  A  fine  was  duly  levied 
pursuant  to  the  covenant ;  and  the  husband  subsequently  released 
his  equity  of  redemption  to  the  mortgagee  in  fee,  who  entered 
into  possession.  His  Honor  observed  that  "the  case  was  not 
distinguishable  in  principle  from  that  of  Jackson  v.  Lines.  The 
limitation  of  the  uses  of  the  fine  had  no  connection  with  the 
purposes  of  the  mortgage,  or  the  proviso  of  redemption,  but  was 
altogether  a  new  settkmentJ*  The  widow,  therefore,  was  not 
allowed  to  redeem,  for  she  had  by  her  own  act,  and  in  a  legal 
manner,  not  merely  mortgaged  her  estate  for  her  husband's 
debt,  but  actually  transferred  the  entire  beneficial  interest  out 
and  out  from  herself  and  her  heirs  to  her  husband  and  his  heirs ; 
a  result  which  the  Court  will  in  general  be  reluctant  to  admit, 
but  which  it  cannot  in  the  face  of  strong  acts  and  expressions 
exclude ;  for  there  is  no  reason  in  law  or  equity  why  a  wife 
should  not,  if  so  minded,  convey  her  estate  to  her  husband  ( (7). 

The  widow  has  also  a  right  in  equity  to  have  her  estate  Wife's  equity- 
exonerated  out  of  her  husband's  assets.     This  equity  is  put  tionf^^^^™' 
upon  the  principle  that  she  is  considered,  when  mortgaging  her 
property  for  her  husband's  debt,  to  stand  in  the  attitude  of 
a  surety;  from  whence  it  follows  that  she  must  be  invested  with  Treated  as  a 
the  usual  privileges  of  that  character, — the  first  of  which  is  in-  ^^"^^ 
demnity  from  the  principal  for  whose  benefit  her  security  was 
interposed. 

Thus  we  have  it  laid  down  by  Lord  Hardwicke  with  his 

accustomed  clearness,  that 

It  is  a  common  (jaee  for  a  wife  to  join  in  a  mortgage  of  her  inheritance 
for  a  debt  of  her  husband.  After  his  death  she  is  entitled  to  haye  her 
real  estate  exonerated  out  of  his  personal  and  real  assets ;  the  Court  con- 
sidering her  estate  only  as  a  surety  for  his  debt  (^). 

{g)  See  Eddleaton  v.  Collins,  3  De     Smith,  3  De  G.  &  J.  186. 
G.,  M.  &  G.  1 ;  Heather  v.  CNea,         {h)  Eohineon  v.  Oee,  1  Ves.  sen. 
2  De  G.  &  J.  399;   Atkinson  v.      251.     See  also   remarks  of   Lord 
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Ohap.  IV.  1. 6. 

She  IB  entitled 
to  stand  in  the 
place  of  the 


Husband's 
other  credi- 
tors have  no 
preference 
over  her. 


SehoUJUldY. 
Loekwood, 


The  same  great  judge,  in  Parteriche  v.  Potckt  (t),  says  that  the 
wife,  paying  her  husband's  mortgage  debt  by  way  of  loan,  she 
having  separate  estate,  must  be  considered  as  a  distinct  person, 
and  is  equally  entitled  to  stand  in  the  place  of  the  mortgagee  as 
a  stranger ;  adding,  also,  that  if  she  joins  with  him  in  charging 
her  estate,  she  is,  if  she  survives  him,  entitled  to  stand  in  the 
place  of  the  mortgagee,  and  to  be  satisfied  out  of  her  husband's 
estate.  Hence  it  follows,  as  indeed  Lord  Hardwicke  declared 
in  Bobinson  v.  Oee  (Z-),  already  cited,  that  the  other  creditors  of 
the  husband  cannot  stand  in  the  place  of  the  mortgagee  against 
her  (/).  So  that  they  are  entitled  to  no  preference  over  her  in 
the  administration  of  his  assets. 

If  the  money  was  borrowed  for  the  benefit  of  the  wife,  she 
will  not  be  entitled  to  her  equity  of  exoneration  (m). 

In  Scholefield  v.  Lochcood  (n),  husband  and  wife  having  a  joint 
power  of  appointment  over  an  estate  the  ultimate  limitations  of 
which,  in  default  of  appointment,  were  to  the  use  of  the  husband 
and  wife  in  moieties  in  fee,  executed  the  power  by  way  of  mort- 
gage to  secure  the  husband's  debt ;  it  was  held  by  Lord  West- 
bury,  C,  afiirming  the  decision  of  Sir  J.  Eomilly,  M.  E.,  that 
this  was  no  mortgage  of  the  wife's  estate,  and  consequently  that 
she  was  not  entitled  to  have  her  moiety  exonerated  out  of  the 
estate  of  the  husband. 


Camden  in  Kinnoul  v.  Money^  3 
Swanst.  202,  n.,  at  p.  217;  Hudson 
V.  Carmichaelf  Kay,  613. 

(i)  2  Atk.  384.  See,  however, 
Ferguson  v.  Oihson,  L.  E.,  14  Eq. 
379. 

(Aj)  Ubi  supra. 

{I)  The  words  of  Lord  Hardwicke 
are:  **None  of  his  (the  husband's) 
creditors  have  a  right  to  stand  in  the 
place  of  the  mortgagee  to  come  round 
on  the  wife's  estate."  Upon  the 
bankruptcy  of  the  husband,  the  wife 
after  she  has  paid  the  debt,  is  en- 
titled to  go  in  as  a  creditor  upon 


her  husband's  estate  in  bankruptcy, 
and  there  with  his  other  creditors  to 
receive  a  dividend.  Per  Lord  West- 
bury,  C,  in  Oleaves  v.  Paine,  1  De 
G.,  J.  &  S.  at  p.  96;  see  White  & 
Tudor' s  Leading  Cases,  oth  ed.  Vol. 
2,  p.  1038. 

(m)  Earl  of  Kinnoul  v.  Money,  3 
SwEuist.  202,  n.;  Clinton  v.  Hooper, 
1  Vos.  jun.  173 ;  see  also  Thomas  v. 
Thomas,  2  K.  &  J.  79; 

(n)  4  De  G.,  J.  &  S.  22.  See  also 
Heather  v.  0*Neil,  2  De  G.  &  J. 
399;  Jones  v.  Davies,  8  Ch.  D.  205. 
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As  a  general  rule  it  would  appear  that  the  widow  is  not  bound      Chap,  v. 


to  bury  her  deceased  husband,  an  obligation  which  seems  with  Whether  the 
more  reason  and  justice  to  fall  on  the  husband's  representa-  bound  to  bury 
tive  (a).     "  The  law,"  said  Mr.  Justice  Kay  in  a  recent  case  (6),  ^^^^^ 
^^  is  clear,  that  after  the  death  of  a  man,  his  executors  have  a 
right  to  the  custody  and  possession  of  his  body  (although  they 
have  no  property  in  it)  until  it  is  properly  buried." 

It  has  been  held,  however,  by  the  Court  of  Exchequer  (c), 
that  a  widow  who  was  also  an  infant,  might  bind  herself  by 
contract  for  the  expense  of  her  husband's  interment.  This 
conclusion  (arrived  at  by  an  exercise  of  judicial  ingenuity, 
which  may  be  thought  not  entirely  to  have  overcome  the  diffi- 
culties of  the  subject)  proceeded  on  the  ground,  that  the  decent 
burial  of  the  deceased  husband  should  be  construed  to  be  a 
benefit  and  comfort  to  his  surviving  and  sorrowing  widow ;  and 
therefore  that  the  case  should  be  regarded  as  coming  within  the 
rule  of  law,  which  makes  the  contract  good  where  the  infant  is 


(a)  See  Tugwell  v.  ffayman,  3 
Camp.  298 ;  Rogers  v.  Price,  3  Y.  & 
J.  28. 


(5)  Williams  v.  Williams,  20  Ch. 
D.  669. 

(c)  Chappie  v.  Cooper,  13  Mee.  & 
Wei.  252. 
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ties. 


Ante-nnptial 
debts. 


Proi 
liable  under 
the  Act  of 
1882. 


a  gainer  by  it.  After  holding  that  an  infant  husband  oonld 
contract  for  the  burial  of  his  deceased  wife,  she  being  persona 
conjuncta  with  him,  and  her  interment  being  a  personal  benefit 
to  him,  the  Court  said — "  If  this  be  so,  we  do  not  see  why  the 
contract  for  the  burial  of  the  husband  should  not  be  the  same 
as  a  contract  by  the  widow  for  her  own  personal  benefit.  Her 
coverture  is  at  an  end;  and  so  she  may  contract,  and  her  infancy 
is  no  defence  if  the  contract  be  for  her  personal  benefit." 

During  marriage,  the  wife  was  formerly  protected  by  her 
coverture  from  being  sued  in  respect  of  debts  contracted  by  her 
dum  sola  {d) ;  imless,  indeed,  she  had  separate  property.  When, 
however,  her  coverture  was  put  an  end  to  by  the  death  of  her 
husband,  she  again  became  subject  to  a  demand  for  those  debts 
which,  having  been  contracted  by  her  before  marriage,  had 
remained  undischarged  and  imsatisfied  during  the  coverture  (e). 
There  seems  to  be  no  doubt  that  this  is  still  law,  and  that  a 
widow  can  be  sued  in  respect  of  debts  contracted  by  her  pre- 
viously to  her  marriage  (/).  It  also  seems  reasonably  dear 
that  where  a  woman,  married  since  the  31st  December,  1882, 
has  incurred  liabilities  during  marriage,  she  will  remain  liable 
after  the  death  of  her  husband,  not  only  to  the  extent  of  what 
was  her  separate  property  during  the  coverture,  but  also  in 
respect  of  any  property  which  she  may  have  acquired  after  the 
dissolution  of  the  marriage  by  the  husband's  death.  It  is  true 
that  the  Act  of  1882,  in  the  cautious  terms  with  which  it 
endows  married  women  with  capacity,  falls  short  of  declaring 
in  so  many  words  that  they  may  contract  and  become  liable  for 
debts.  It  seems  to  aim  rather  at  constructing  a  new  kind  of 
statutory  obligation,  enabling  a  married  woman  indeed  to  con- 
tract debts,  but  rendering  them  enforceable  only  against  her 
separate  property,  and  not  against  herself  as  possessor  of  the 
property. 


(c^)  See  ante,  p.  72. 

(c)  Miichinson  v.  ffewson,  7  T.  E. 
348;  Woodmany.  Chapman,  1  Camp. 
189. 

(/)  A  husband  is  not  liable  after 
the  death  of  his  wife  under  the 
Married  Women's   Property   Act, 


1874  (37  &  38  Vict.  c.  50),  or  at 
common  law  for  her  ante-nuptial 
debts  {Bell  v.  Blocker,  10  Q.  B. 
D.  129) ;  eecusy  under  the  Married 
Women's  Property  Act,  1882  (46  & 
46  Vict.  c.  76),  ss.  14,  15. 


DEBTS  AND  DEVASTAVITS. 
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But  such  a  oonBtruotion  of  the  statute  would  lead  to  the  con-  ^^P*  ^' 
elusion,  that  the  death  of  the  husband  operated  as  a  release  of 
the  wife's  obligations  contracted  during  the  coverture ;  for  after 
the  termination  of  the  marriage,  "separate  property"  must 
necessarily  cease  to  exist,  and  by  the  first  section  of  the  Act  the 
contracts  of  the  wife  are  expressly  limited  to  that  species  of 
property. 

Under  the  law,  indeed,  prior  to  the  Act  of  1882,  the  debt 
being  considered  as  contracted  with  express  reference  to  the 
then  existing  separate  property,  neither  the  death  of  the  hus- 
band, nor  the  subsequent  acquisition  of  property,  increased  the 
fund  which  the  creditor  might  render  available  {g) ;  but  it  is 
conceived  that  that  statute  places  the  wife  in  a'  different  posi- 
tion, and  that  a  judgment  recovered  against  a  widow  in  respect 
of  a  debt  contracted  during  marriage,  may  be  enforced  against 
all  her  property,  and  not  merely  against  such  part  of  it  as  was 
separate  property  when  the  debt  was  contracted. 

Where,  before  the  recent  Act,  a  married  woman  was  an  Devaatavits. 
executrix  or  administratrix,  and  the  assets  were  wasted  during 
the  coverture,  the  estate  of  the  husband  after  his  death  was 
chargeable  with  the  devastavit,  and  the  surviving  wife  was  also 
liable,  if  the  estate  of  the  husband  was  insufficient  (A).  These 
liabilities  are  modified  by  the  24th  section  of  the  Act  of  1882  (e), 
which  provides  that  the  word  "contract"  as  used  in  the  Act, 
shall  include  the  acceptance  of  any  trust,  or  of  the  office  of 
executrix  or  administratrix,  and  that  the  provisions  of  the  Act 
as  to  liabilities  of  married  women  shall  extend  to  all  liabilities 
by  reason  of  any  breach  of  trust  or  devastavit  committed  by 
any  married  woman  being  a  trustee  or  executrix  or  adminis- 
tratrix either  before  or  after  her  marriage,  and  that  her  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or 
intermeddled  in  the  trust  or  administration. 

It  would,  therefore,  appear  that,  when  a  married  woman  has 
since  the  31st  December,  1882,  proved  a  will,  or  taken  out  letters 

{g)  Pike  v.  FUzgihhony  17  Ch.  D.  discussed  by  Lord  Eedesdale.    See 

454,  and  oases  died.  also  Soady  v.  TumhuU,  L.  B.,  1  Oh. 

(A)  Adair  v.  Shaw,  1  Soh.  &  Lef.  494. 

243,  where  the  subject  is  elaborately  (i)  45  &  46  Yict.  o.  75. 
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^*P'  ^'  of  administxation,  and  has  committed  a  devastavit,  she  alone  will 
be  liable,  and  not  the  estate  of  the  husband,  unless  he  has  aoted 
OP  intermeddled  in  the  trust  (A). 
Liability  for  After  the  death  of  her  husband,  the  widow  may  be  sued 
alone  for  all  tortious  acts  in  which  she  participated,  whether 
she  was  a  sole  actor  in  them ;  or  whether  they  were  committed 
by  her  at  the  instigation  or  under  the  influence  and  direction  of 
her  husband  (/). 

{k)  See  In  tJie  goods  of  Ayres^  8         {f)  Vine  v.  Saunders,  4  Bing.  N. 
P.  D.  168.  C.  96. 
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1.  The  HushancPa  right  of  ad- 
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On  the  death  of  the  wife  intestate,  the  Probate  Division  of  the    Ch.Vl.  ■.!. 
High  Court  will  grant  administration  of  her  estate  to  her  hus-  ?^?"?^^. 
band,  and  to  him  alone,  unless  he  renounce  or  decline  it.  nistration. 

Mr.  Justice  Williams,  in  his  valuable  work  on  Executors  and 
Administrators,  lays  down  the  law  as  follows  (a): — 

This  right  (the  husband's  right  of  administratioii  to  the  wife)  belongs 
to  the  husband  exclusively  of  all  other  persons  {h) ;  and  the  Ordinary  has 
no  power  or  election  to  grant  it  to  any  other  (c).  The  foundation  of  this 
claim  has  been  variously  stated :  by  some  it  is  said  to  be  derived  irom  the 
statute  31  Edw.  3,  on  the  ground  of  the  husband's  being  '*  the  next  and 
most  lawful  friend"  of  his  wife(e2);  while  there  are  other  authorities, 
which  insist  that  the  husband  is  entitled  at  common  law,  jure  mariti,  and 
independently  of  the  statutes  (e).    But  the  right,  however  founded,  is  now 


(a)  8th  ed.,  vol.  i.  416. 

(6)  Humphrey  v.  BuJlen,  1  Atk, 
469. 

(c)  Sir  George  Sand's  case^  3  Salk. 
22. 


{d)  3  Salk.  22;  EllioU  v.  Gurr,  2 
Phillim.  16. 

(e)  Com.  Dig.  Administrator  (B. 
6);  WaU  v.  Watt,  3  Ves.  247. 
Others  have  supposed  that  the  hus- 
L 
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Ch.  VI.  ■.  1.  unquestioiiable,  and  is  expressly  confirmed  by  the  statute  29  Car.  2,  c.  3, 
s.  25,  which  enacts  that  the  Statute  of  Distribution  (22  &  23  Car.  2,  c.  10) 
"  shall  not  extend  to  the  estates  of  femes  covert,  that  shall  die  intestate, 
but  that  their  hushanda  may  demand  and  have  administration  of  their 
rights,  credits  and  other  personal  estates,  and  recover  and  enjoy  the  same 
as  they  might  have  done  before  the  making  of  the  said  act." 

Wife's  power       Although  the  husband  was  thus  entitled  to  administer  to  his 

of  appointing  ,  , 

an  executor,  deoeased  wife,  this  right  might  have  been  displaced  as  to  sepa- 
rate property  by  the  appointment  of  an  executor  by  the  wife  (/). 
But  it  seems  that  the  probate  granted  to  the  executor  was 
always  limited  to  the  separate  property,  and  that  a  c(Bterorum 
grant  would  in  all  cases  be  tmA^  to  the  husband. 

It  can  scarcely  be  said  that  any  one  except  the  husband,  or 
some  one  administering  with  his  consent,  became,  previously  to 
the  recent  Act,  the  personal  representative  of  a  married  woman. 
Accordingly,  it  has  been  held  that  the  will  of  a  married  woman 
made  under  a  power  and  appointing  executors  did  not  continue 
the  chain  of  representation  from  a  former  will,  of  which  the 
married  woman  was  executrix  (g).  But  if  the  husband  (A),  or 
the  executor  of  the  married  woman  vntii  his  consent  (t),  supple- 
ments the  limited  probate,  by  obtaining  a  grant  of  administra- 
tion to  the  rest  of  her  personal  estate,  such  person  will  be 
entitled  to  take  out  administration  with  the  will  annexed  of 
the  unadministered  personal  estate  of  the  original  testator  (k). 
Personal  A  question  of    considerable   importance    arises   under  the 

S^wSTsince  *  recent  Act  (/)  with  reference  to  the  husband's  right  to  adminis- 
Actof  1882.     tration,  namely:   whether,  if  a  married  woman   appoints  an 
executor,  he  is  her  personal  representative  to  all  intents  and 

band  is  entitled,  as  next  of  kin  to  bate ;  O'Dwyer  y.  Oeare^  1  Sw.  A 

the  wife;  Forire  v.  Fortre,  1  Show.  Tr.  465 ;  In  the  goods  of  Tomlinson, 

327;   Bex   v.  Betteeuwrth,  2  Stra.  6  P.  D.  209. 

1111, 1112;  but  it  seems  clear  that  (g)  In  the  goods  of  Hughes,  4  Sw. 

the  husband  is  not  of  kin  to  his  wife  &  Tr.  209. 

at  aU;  WaU  v.  Watt,  3  Ves.  244.  {h)  In  the  goods  of  MaHin,  3  Sw. 

( /)  BrownHgg  v.  Pike,  7  P.  D.  61 .  &  Tr.  1 . 

A  will  made  by  a  married  woman  (»)  Inthe  goods  of  Bichards,L,R,, 

under  a  power  stood  on  a  different  1  P.  &  D.  156. 

footing  from  one  which  disposed  (A)  In    the    goods  of  DiUhfield, 

of  separate  property.    The  former,  L.  E.,  2  P.  &  D.  152 ;  In  the  goods 

even  when  executors  were  appointed  of  Bridger^  4  P.  D.  77. 

thereby,  was  not  admitted  to  pro-  (?)  45  &  46  Vict.  c.  75. 


CHOSES  IN  ACnON. 
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purposes,  so  as  to  displace  altogether  the  husband's  right  to  CI1.VI.  b.1. 
obtain  a  grant  of  administration  ?  Closely  connected  with  the 
subject  of  administration,  is  the  further  question — whether  the 
beneficiar  interest  in  the  wife's  property,  with  respect  to  which 
she  may  have  died  intestate,  has  been  to  any  extent  affected  in 
its  devolution  by  the  Married  "Women's  Property  Act,  1882  ? 
These  questions  are  discussed  in  a  subsequent  chapter,  and 
reference  to  them  is  made  here  merely  for  the  purpose  of 
guarding  against  the  supposition  that  the  recent  Act  has  neces- 
sarily altered  the  old  law  (m). 

It  would  appear  that  it  was  only  where  there  were  choses  in 
action  of  the  wife  unrecovered  at  her  death,  or  chattels  real 
belonging  to  her  which  were  not  vested  in  his  possession  in  her 
right  in  her  lifetime,  that  the  husband  could  gain  any  object 
by  taking  out  administration  to  her  (»).  For  formerly  all  her 
other  personal  property  passed  to  the  husband  by  virtue  of  the 
marriage— that  is,  jure  marifL  So  that  even  where  the  wife's 
property  consisted  of  a  vested  reversionary  interest  in  lease- 
holds subject  to  a  life  estate,  and  she  predeceased  her  husband 
during  the  subsistence  of  the  life  estate,  it  was  not  necessary 
for  the  husband  to  take  out  administration  to  her  in  order  to 
complete  his  title  to  the  property  (0). 

On  the  death  of  the  wife,  her  choses  in  action  not  reduced  Husband's  ^ 
into  possession  belonged  to  the  surviving  husband,  but  in  order  choses  in 
to  recover  them,  it  was  necessary  that  he  should  take  out  admi-  ^^^^  ^^  ^ 
nistration  to  her  estate.     This  would  seem  to  be  still  the  law  in 
all  cases  of  the  death  of  a  married  woman  intestate,  where  the 
choses  in  action  have  not  been  disposed  of  by  her.     Where  a 
female  creditor  having  taken  out  administration  to  her  deceased 
debtor,  married  and  died  without  having  appropriated  a  fund 
for  the  payment  of  her  own  debt,  it  was  held  that  the  husband 
was  not  entitled  in  his  own  right  as  a  creditor,  but  only  as  the 
representative  of  his  wife  (p) ;  and  after  the  death  of  the  sur- 

(m)  See  post,  Chapter  on  Recent         (0)  Be  Bellamy,  25  Ch.  D.  620. 
Legislation.  (p)  In  the  goods  o/Bisdon,  L.  E., 

(n)  Williams  on  Executors,  8th      1  P.  &  D.  637. 
ed.  p.  701. 
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THE  HUSBAND'S  EIGHT  OF  ADMINISTRATION. 

viving  husband  a  double  administration  is  necessary  before  reco- 
vering the  outstanding  chose  in  action  (q). 
Husband'B  The  character  in  which  the  husband  was  entitled  to  the  pro- 

ngnta  after  ^  ^ 

death  of  his     pertv  of  his  deceased  wife  was  not  affected  by  its  being  settled 

wife> 

to  her  separate  use.  If  such  property  was  stock  or  any  other 
chose  in  action,  the  husband  could,  of  course,  recover  it  only  as 
administrator  (r) ;  if  it  was  such  that,  except  for  the  separate 
use,  it  would  have  vested  in  him  Jure  maritiy  he  was  entitled 
after  her  death  to  recover  it  without  taking  out  letters  of  admi- 
nistration, because  "  the  quality  of  separate  property  ceased  at 
her  death"  («). 

Although  by  the  Married  Women^s  Property  Act,  1882, 
the  marital  right  during  the  coverture  has  been  abolished,  yet 
those  rights  of  the  husband,  which  arise  on  the  death  of  the  wife, 
do  not  seem  to  be  affected  by  it.  The  enactment  before  referred 
to  (29  Car.  11.  c.  3,  s.  25)  has  not  been  repealed,  and  therefore 
the  husband's  right  to  administration  is  not  taken  away ;  and 
the  only  result  seems  to  be  that  the  husband  must  now  in  all 
cases  take  out  letters  of  administration  to  his  wife. 

It  would  seem  that  property  received  by  the  husband  in  this 
his  representative  character,  as  administrator  of  his  wife,  was 
liable  to  her  debts;  whereas  property  acquired  by  him  jure 
mariti  was  his  absolutely.  But  this  artificial  distinction  has 
now  ceased  to  have  any  practical  operation;  for,  since  the 
31st  December,  1882,  no  property  of  the  wife  can  be  Acquired 
by  the  husband  during  the  coverture  jure  mariti^  except  in  the 
few  cases  where  the  title  has  accrued  before  that  date ;  and  any 
property  of  the  wife  which  may  pass  at  her  death  to  her  husband 
will  now  reach  his  hands  subject  to  the  same  liability  for  her 
debts  as  it  was  subject  to  during  her  life  {t). 

If  the  wife  be  executrix  to  another  and  dies  intestate,  then, 
as  to  the  goods  which  she  had  in  that  capacity,  administration 

{q)  In  the  goods  of  M.  A,  Harding t  («)  Johnstone  v.  Lumh,    10  Jur. 

L.  E.,  2  P.  &  D.  894.  699;  Molony  v.  Kennedy,  10  Sim. 

(r)  Proudley  v.  Fielder,  2  My.  &      254. 
K.  57.  {t)  Married  Women's   Property 

Act,  1882  (45  &  46  Vict.  c.  76). 


ARBEABS  OF  BENT. 

most  not  be  granted,  generally  speaking,  to  her  husband  (u) ; 
but  in  order  to  constitute  a  personal  representative  of  the  ori- 
ginal testator  administration  de  bonis  non  must  be  taken  out 
with  his  will  annexed  {x). 

Where  a  wife  has  obtained  a  protection  order  under  the 
20  &  21  Vict.  0.  85,  s.  21,  and  afterwards  dies  in  the  lifetime 
of  her  husband,  intestate,  the  Court  wiU  decree  administration, 
limited  to  such  personal  property  as  she  acquired  since  the 
desertion,  to  the  next  of  kin  of  the  wife,  and  not  to  the  hus- 
band, the  25th  section  of  the  Act  having  expressly  provided 
that  on  the  death  of  the  wife  such  property  "  shall  go  as  if  her 
husband  had  been  then  dead"  (y). 
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SECTION  II. 

husband's  eight  to  abeeabs  op  bent  op  wipe's  estate. 

Before  the  32  Hen.  8,  c.  37,  if  a  husband  did  not,  during  Ch.  VI.  s.  2. 
the  coverture,  recover  arrears  of  rent  which  had  become  due  to 
his  wife  before  the  marriage,  he  could  not  after  her  death 
compel  payment  of  them.  This  was  an  inconvenience;  and 
was  remedied  by  that  Act,  which  gave  the  husband  and  his 
executors  and  administrators  an  action  of  debt  for  such  arrears, 
with  liberty  to  distrain  for  the  same  in  like  manner  and  form  as 
if  his  wife  were  still  living  (s).  This  has  ceased  to  be  of  any 
importance,  as,  since  the  Married  "Women's  Property  Act, 
1882(a),  the  husband  takes  no  interest  in  his  wife's  real  estate 
during  the  coverture. 

{u)  Williams  on  Executors,  Sth  2  Sw.  &  Tr.  369;  In  the  goods  of 

ed.,  p.  421;  Smith  v.  Jones,  Bulst.  Stejfheneon,  L.  B.,   1  P.  &  D.  287; 

44 ;  Jones  v.  Eoe,  W.  Jones,  175;  Mudge  v.  Adams,  6  P.  D.  64. 

Anon,  3  Salk.  21.  (z)  Co.  Litt.  351,  b;  Com.  Dig., 

(x)  Inthe  goods  of  Ditchfield^li,^.,  4tlied.,tit.  "Bar.  andPem.,"  p.84; 

2  P.  &  D.  152;    In  the  goods  of  1  Eop.  206;  H(ywe  v.  ScarroU,  4  H. 

Bridger,  4  P.  D.  77.  &  N.  723. 

(y)  In  the  goods  of  Worman,  1  Sw.  (a)  45  &  46  Vict.  c.  75. 
&  Tr.  513 ;  In  the  goods  of  Faraday  y 
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of  inheriting  issiiey  not  liahle 
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of  6uch  issue 

3.  Requisites  of  tenancy  by  the 

curtesy      .... 


PAGE    I  PAGA 

150  I   4.  Seisin  of  the  Wife        .         .  150 

5.  Interest  must  he  in  possession  151 

6.  Curtesy  out  of  estates  for  sepa- 
rate use     •         .        .        •  152 

7.  Curtesy  since  Ad  of  18S2      .  152 

8.  Powers  of  tenant  by  the  cur^ 
tesy 153 


150 


150 


Ch.  VI.  s.  S. 

Curtesy 
initiate. 


Though  inci- 
dent to  the 
birth  of  in- 
heriting iflflue, 
not  liable  to 
be  defeated  by 
the  death  of 
such  issue. 


Bequlsites  of 
tenancy  by 
the  curtesy. 


Seisin  of  the 
wife. 


On  the  birth  of  issue  capable  of  inheriting  the  wife's  real 
property,  the  husband,  as  the  father  of  such  issue,  acquires,  in 
his  own  right,  an  estate  for  life,  called  tenancy  by  the  curtesy 
initiate ;  which  estate,  however,  does  not  become  consummate 
till  the  death  of  the  wife. 

Tenancy  by  the  curtesy  initiate,  though  thus  called  into  being 
by  the  birth  of  issue  capable  of  inheriting,  is  not  liable  to  be 
determined  by  the  death  of  such  issue,  or  even  by  such  issue 
attaining  majority. 

On  the  death  of  the  wife  the  husband  becomes  tenant  by  the 
curtesy,  or,  as  Littleton  says :  "  tenant  by  the  curtesy  of  England, 
because  this  is  used  in  no  other  realm  but  in  England  only"  (ft). 

Four  things  are  requisite  in  order  to  give  rise  to  a  tenancy  by 
the  curtesy,  namely,  marriage,  seisin  of  the  wife,  issue  who 
might  inherit  the  land,  and  the  death  of  the  wife  {c).  Of  these, 
the  seisin  of  the  wife  is  the  only  one  which  calls  for  observation. 

The  seisin  must  be  an  actual  seisin  when  attainable ;  but  if, 
from  the  circumstances  of  the  case,  possession  is  not  possible, 
a  seisin  in  law  is  sufficient  {d).  Thus,  if  a  rent  in  fee  descends 
to  a  married  woman  who  dies  before  any  payment  falls  due,  the 


(6)  Litt.  S  35.  Littleton's  state- 
mont  that  the  custom  was  peculiar 
to  England  is  incorrect.  It  existed 
at  an  early  period  both  in  Germany 
and  in  France,  and  was  probably  in 
its  present  form  introduced  by  the 
Normans.    See  Digby's  History  of 


the  Law  of  Eeal  Property,  p.  122. 

(c)  Co.  Litt.  30,  a. 

[d)  Co.  Litt.  29,  a.  And  see  as 
to  the  difference  between  seisin  in 
law  and  seisin  in  deed,  Leach  v.  cTay, 
6  Ch.  D.  496;  9  Ch.  D.  42. 
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husband  shall  be  tenant  by  the  curtesy,  although  his  wife  had    Ch*vi««'3. 
but  a  seisin  in  law,  because,  says  Lord  Coke,  "he  could  by 
no  industry  attain  to  any  other  seisin,  et  impotentia  excumt 
legem^^  (e). 

The  doctrine  of  seisin  at  law  received  in  a  recent  case#(/)  a 
remarkable  extension,  for  it  was  there  held  that  the  husband 
was  entitled  as  tenant  by  the  curtesy  of  an  estate  devised  to  his 
wife  by  her  father,  although  she  died  in  the  testator's  lifetime, 
and  her  existence  was  artificially  continued  by  the  33rd  section 
of  the  Wills  Act,  so  as  to  prevent  a  lapse. 

The  following  statement  of  the  law  is  taken  from  the  judg- 
ment of  Sir  Gr.  Jessel,  M.  E. : — 

**  Now,  I  consider  it  as  settled  law  that,  as  a  general  rule,  the  husband 
could  not  take  an  estate  by  the  curtesy  in  property  which  was  the  fee 
simple  of  the  wife  in  possession,  unless  there  had  been  an  entry,  or  some- 
thing equivalent  to  an  entry — that  is,  a  reception  of  rent  to  entitle  the 
wife  to  be  described  as  being  seised  in  fee  of  the  property.  K  it  descended 
to  the  wife,  for  instance,  and  the  husband  did  not  enter  in  her  right  before 
her  death,  the  husband  did  not  get  an  estate  by  the  curtesy ;  but,  though 
that  was  settled  law,  there  was  a  reason  for  the  law — it  was  considered  to 
be  the  husband's  own  fault  for  not  entering.  He  had  an  estate  during 
the  coverture,  and  he  had  not  taken  due  advantage  of  his  opportunities 
of  becoming  seised;  and,  when  he  could  not  become  seised  from  the  nature 
of  the  estate,  a  seisin  in  law  was  sufficient,  and  he  was  not  therefore 
deprived  of  his  estate  by  the  curtesy,  because  he  could  not  possibly  have 
obtained  a  legal  [ai'c]  seisin  by  any  act  of  his  own"  (g). 

The  seisin  must  also  be  sole ;  if  the  wife  is  a  joint  tenant  the 
husband  will  not  be  entitled ;  secusy  where  she  is  a  tenant  in 
common,  for  then  she  is  solely  seised  of  an  undivided  share. 

Her  interest  must  also  be  in  possession,  ^'a  man  shall  not  interest  must 
be  tenant  by  the  curtesy  of  a  remainder  or  reversion  "  (h).  The  ^^^  posses- 
inchoate  right  to  curtesy  does  not  attach  till  the  wife  becomes 
entitled  to  an  estate  of  inheritance  in  possession ;  and,  accord- 
ingly, it  has  been  held  (t)  that,  "  where  the  wife's  real  estate  did 
not  fall  into  possession  till  after  the  husband's  bankruptcy  and 
discharge,  the  husband,  though  there  had  been  issue  of  the 

(e)  Co.  litt.  29,  a.  {h)  3.  Black.  Comm.  127. 

(/)  Eager  v.  FumivaU,  17  Oh.  D.  (»)  Oihbins  v.  Eyden,  L.  R.,  7  Bq. 

116.  371. 
(g)  17  Ch.  D.  119. 
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Ch.  VI.  1. 8.    marriage,  had  not,  at  the  time  of  his  bankruptcy,  any  such  con- 
tingent interest  in  the  estate  as  wonld  pass  to  his  assignees." 
Curtefly  out         jt  ^as  Said  by  Sir  G.  Jessel,  M.  E.,  that  :— 

of  estates  for  •^  ^  ' 

separate  use.  c*  jj^  the  case  of  a  husband,  this  being  a  devise  of  legal  estate,  with  a 
superadded  direction  as  to  separate  use  which  does  not  affect  the  doTise 
of  the  legal  estate,  the  husband  would  take  under  his  legal  rights  without 
those  legal  rights  being  cut  down  by  the  superadded  direction  as  to 
separate  use  "  (k). 

It  may  be  considered  as  settled  that,  where  a  married  woman 
was  entitled  to  an  equitable  estate  of  inheritance  to  her  separate 
use,  and  did  not  dispose  of  it  by  deed  or  will,  her  husband 
became,  on  her  death,  tenant  by  the  curtesy  (/) ;  whether  the 
legal  estate  was  vested  in  trustees,  or  in  the  husband,  in  right 
of  or  as  a  trustee  for  his  wife,  equity,  following  the  law,  held 
the  husband  "  to  be  entitled  to  curtesy  out  of  the  wife's  equitable 
estate";  but  it  remains  to  be  decided  whether  the  separate 
property  of  a  married  woman,  under  the  Married  Women's 
Property  Act,  1882,  is  Hable  to  all  the  same  incidents,  including 
curtesy,  as  property  settled  to  her  separate  use  under  the  law 
prior  to  that  Act. 
Curtesy  since  As,  however,  under  the  law  prior  to  the  Married  Women's 
Property  Act,  1882,  the  husband  was  entitled  to  curtesy  out  of 
property  in  which  he  had  no  interest,  legal  or  equitable,  that  is, 
out  of  the  wife's  equitable  estate  of  inheritance,  it  seems  reason- 
able to  infer  that  in  the  case  of  separate  real  property  under  the 
Act,  where  both  legal  and  equitable  estates  are  in  the  vrif  e,  the 
mere  fact  that  the  wife  is  now  clothed  with  the  legal  estate 
separate  from  her  husband,  in  addition  to  the  equitable  estate, 
will  not  alter  his  right  to  curtesy.  At  the  same  time  it  may 
be  argued  that  an  entirely  new  species  of  property  has  been 
created  by  the  Act,  property  in  which  the  husband  takes  no 
interest  whatever  by  the  marriage,  and  that  it  is  not  liable  to 
the  incident  of  curtesy. 

{k)  Per  Sir  G.  Jessel,  M.  E.,  in  Cooper  v.  Macdofiald,  7  Ch.  D.  288, 

Eager  v.  FurnivaXl,  17  Ch.  D.  119.  overruling  the  inconsistent  cases  of 

[I)  Bobert8r.DixtvellylAXk,Q01;  Eearle  v.  Greenhank,  3  Atk.  696, 

Morgan  T.  Morgan,  5  Mad.  408;  715;  and  Moore  r*  Webster,  It,  R.,  3 

Follett  V.  Tyrer,  14 Sim.  125;  Apple-  Eq.  267. 
ton  V.  Rowley,  L.  R.,  8  Eq.  189; 
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A  tenant  by  the  onrtesy  has  all  the  rights  and  liabilities  of  an   Ch.  vi.  ■«  8. 
ordinary  tenant  for  life,  and  he  is  expressly  empowered  by  the  Powers  of 
Settled  Estates  Act,  1877  (m)^  to  grant  leases  for  twenty-one  curtesy, 
years,  subject  to  the  conditions  specified  in  the  Act ;  and  by  the 
Settled  Land  Act,  1882  (n),  all  the  large  powers  conferred 
thereby  upon  tenants  for  life  are  attributed  to  tenants  by  the 
curtesy. 


CHAPTER  VII. 


LIABILITIES  AEISINa  FROM  THE  DISSOLUTION 
OF  THE  MARRIAGE  BY  THE  DEATH  OF  THE 
WIFE. 


A  HUSBAND  is  legally  bound  to  bury  his  deceased  wife  (o),  and    Cliap.  VIL 


is  liable  to  a  stranger  who  has  paid  the  expenses  of  her  funeral,  Husband's 
the  same  having  been  suitable  to  the  rank  and  fortune  of  her  ^^^*^®*- 
husband  (p). 

An  infant  husband  can  contract  for  the  funeral  of  his  deceased 
wife  (q). 

If  the  debts  of  the  wife  contracted  dum  sola  are  not  enforced 
during  her  coverture,  the  husbeuid  was  not,  prior  to  the  Act  of 
1882,  liable  for  them  after  her  death  (r) ;  but  now  he  is  liable 
to  the  extent  of  all  property  he  may  acquire  through  her  (5). 


(m)  40  &  41  Yict.  c.  18,  8.  46. 

(n)  45  &  46  Yict.  c.  38,  8.  68. 

(0)  Bradshaw  v.  Beard,  31  Law 
J.,  C.  P.  273. 

(p)  Jenkina  v.  Tucker,  1  H.  Black. 
91. 


(3)  Heard  v.  Stanford,  3  P.  Wms. 
409;  Lewis  v.  NangU,  Amb.  150. 

(r)  BeU  V.  Stacker,  10  a  B.  D. 
129.  See  also  Cliapter  on  Becent 
Legislation. 

(«)  45  &  46  Vict.  0.  75,  ss.  14,  15. 
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EiaHTS  AEISINa  FEOM  THE  DISSOLUTION  OF 
THE  MAEEIAGE  BY  DIVOECE,  OE  BY  THE 
JUDICIAL  SEPAEATION  OF  HUSBAND  AND 
WIFE  (fl). 
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THE  LAW  OF  DIVORCE. 
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Ch.  VIII.  1. 1.  In  the  Catholic  ages  marriage  was  considered  a  sacrament. 
The  ancient  Consequently  no  human  authority  could  rescind  it,  unless,  per- 
dootaine ofthe  ^^ps»  *^®  Pope,  as  Grod's  Ticegerent  upon  earth,  had  the  power 

indiflsolubility  of  dissolution — a  power  which  he  but  rarely,  if  ever,  exercised. 
01  inamag'e.  •■•  .^  /  ? 

The  law  of  divorce,  therefore,  in  this  island,  as  in  the  rest  of 


(a)  The  opening  portion  of  this 
chapter  as  printed  in  the  first  edi- 
tion of  this  work  (published  in  1849) 
.  has,  with  some  few  trifling  altera- 
tionSy  been  retained,  since  it  may 


still  be  of  some  historical  interest, 
though  no  longer  having  any  prao* 
tical  bearing  on  the  present  law  of 
divorce. 
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Europe,  acknowledged  throughout  the  cardinal  doctrine  of  indis-  cm*  Yin.  ■.  1. 
flolubUity. 

To  set  aside  a  marriage  in  those  times,  proof  must  have  been 
given  that  the  contract  itself  was  invalid.  Conjugal  infidelity 
furnished  a  ground  for  separation.  But  nothing  short  of  death 
could  releaae  the  nuptial  bond.  The  course,  therefore,  was  to 
assert  some  obstructing,  antecedent  impediment,  as  a  previous 
betrothment,  undue  consanguinity  or  affinity,  physical  inoompiB- 
tence  or  mental  incapacity.  Any  one  of  these  points  established, 
the  marriage  was  thereupon  declared  null  ab  initio.  But  if 
originally  valid,  it  was,  under  all  circumstances,  positively  and 
absolutely  indissoluble.  The  hardship  of  such  a  state  of  things 
would  have  been  great,  or  rather,  would  have  been  intolerable, 
were  not  the  Catholic  tribunals,  we  are  well  assured,  in  general 
very  liberal  and  indulgent  in  their  construction  of  legal  impedi- 
ments to  matrimony.  Every  one  knows  how  much  it  was  the 
policy  of  the  Eoman  church  to  multiply  these  impediments; 
the  power  of  dispensation  having  been  for  many  centuries  a 
fruitful  source  of  ecclesiastical  revenue.  To  this  end  the 
spiritual  lawyers — the  canonists — invented  many  ingenious 
fictions,  distinctions,  and  refinements,  which  made  it  in  most 
instances  no  very  difficult  matter  to  annul  a  marriage.  The  MazimBof  the 
most  remarkable  of  all  their  contrivances  in  this  kind  was  that 
by  means  of  which  the  legitimate  impediments  of  consanguinity 
and  affinity  were  extended  to  an  almost  ludicrous  extreme.  For 
not  only  did  they  forbid  marriage  with  a  seventh  cousin,  but 
they  held  that  the  relation  of  affinity  might  be  contracted  by 
mere  commerce  between  the  sexes.  And  having  once  established 
this  position,  they  deduced  from  it  many  startling  conclusions. 
Thus,  if  a  man  had  carnally  known  one  sister,  it  would  have 
been  incest  in  him  to  marry  or  to  have  sexual  intercourse  with 
the  other  sister,  or  even  with  ariy  of  her  relations  to  the  seventh 
degree;  because,  said  the  canonists,  an  affinity  resulted  from 
the  commerce  with  the  first  sister,  which  affected  all  her  relatives 
standing  within  the  scope  of  the  seven  prescribed  degrees. 
Fornication,  therefore,  according  to  these  authorities,  was  as 
much  the  creator  of  affinity  as  matrimony  itself.  In  proof  of 
which  assertion  we  may  refer  to  the  notable  case  of  Margaret, 
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Oh.  vm.  ■.  1,  ^dow  of  Jamefl  IV.  of  Scotland  (6),  who,  after  the  king's  death, 
having  intermaxried  with  Lord  Methven,  attempted  to  get  rid 
of  that  nobleman  by  a  sentence  of  the  Ecclesiastical  Court,  on 
the  groimd  that  before  the  marriage  she  had  been  (as  the  record 
expresses  it)  canialiter  cognita  by  her  husband's  eighth  cousin  (^), 
the  Earl  of  Angus.  And  to  the  same  effect  is  the  case  of 
Henry  Yiil.  and  Anne  Boleyn,  For  when  the  father  of  the 
English  Eeformation  invoked  the  aid  of  the  spiritual  court  to 
divorce  his  second  wife,  he  did  so,  not  on  the  ground  of  her 
alleged  adulteries,  but  on  the  ground  of  two  distinct  canonical 
impediments,  namely,  her  pre-contract  with  Northumberland, 
and  his  own  pre-interoourse  with  her  sister  Mary,  whom,  we  are 
told  by  Catholic  writers,  the  first  Defender  of  the  Faith  bad 
maintained  for  yeiars  as  his  concubine.  Attempts  have  been 
made  to  vindicate  Henry  from  this  stain  upon  his  memory.  The 
story  of  his  connection  with  Mary  Boleyn  is  denied  by  all  good 
Protestants.  But  whether  true  or  false,  it  serves  to  throw  light 
Faoilitj  of  upon  the  point  now  under  consideration ;  and  shows  that  the 
oanonlaw.  ^  institutions  of  the  canon  lawyers  ministered  well  to  the  passions 
of  any  husband  who  might  happen  to  combine  the  characteristics 
of  a  libertine  and  a  tyrant.  In  fact,  parties  who  sighed  for 
their  liberty  did  not  often,  in  those  days,  sigh  in  vain;  for 
wherever  a  marriage  became  hateful  to  one  or  other,  or  both,  of 
the  spouses,  the  canonists  rarely  failed  to  demonetrate  that  it 
was  invalid ;  the  only  proof  required  by  the  Court  being  the 
mere  confession  of  the  parties  {d).  Yet  these  impediments,  with 
the  long  train  of  sublimated  subtleties  which  attended  them, 
were  not  always  oppressive  to  the  laity.  They  were  occasionally 
found  to  be  a  real  accommodation  and  convenience.  Thus,  in 
cases  of  adultery,  the  injured  party  had  no  more  stringent 
remedy  than  divorce  d  mensd  et  thoro — a  sort  of  insult  rather 
than  a  satisfaction  to  any  man  of  ordinary  feelings  and  under- 

yjb)  Biddell's  Scots'  Peerage  Law,  riage  could  be  so  surely  knit  and 

p.  187.  bounden,  but  it  should  lie  in  either 

(c)    Quarterly     Beview,     June,  of  the  parties'  power  to  prove  a  pre- 

1851.  contract,  a  kindred  and  alliance,  or 

{d)  The  statute  32  Hen.  8,  c.  38,  a  carnal  knowledge,  to  defeat  the 

speaking  of  the  canonistic  devices,  same." 
*    states  in  its  recital,  <<  that  no  mar- 
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stan(Mng,  But  if  by  the  fertile  exercise  of  canonical  ingenuity  Ch.  vin.  ■.  l. 
some  ante-nuptial  disability  could  be  suggested,  complete  redress 
would  be  given ;  for  the  contract  would  be  pronounced  invalid, 
and  both  parties  would  then  have  their  freedom.  The  labours 
of  the  canonists,  therefore,  in  this  department,  ought  not  to  be 
the  subject  of  indiscriminating  censure,  since,  by  means  of  them, 
the  community  was  in  a  great  degree  relieved  from  the  severe 
and  unbearable  consequences,  which  would  otherwise  have  sprung 
from  an  undeviating  adherence  to  the  iron  doctrine  of  indisso- 
lubility. 

Such  was,  and  perhaps  still  continues  to  be,  the  Boman 
Catholic  system  of  divorce  d  vinculo  matrimonii;  a  system  objec- 
tionable and  mischievous  in  many  ways,  but  chiefly  so  in  this, 
that  it  almost  invariably  did  something  essentially  difEerent 
from  that  which  it  professed  to  do.  For  while  the  true  object 
in  most  cases  was  to  rescind^  the  avowed  object  in  all  was  to 
annul  the  matrimonial  contract;  thus  efiecting  covertly  and 
indirectly  a  purpose  which,  when  sought  on  proper  grounds, 
required  no  disguise,  being  at  once  reasonable  in  itself,  and 
unequivocally  permitted,  if  not  actually  enjoined,  by  Divine 
authority. 

At  the  Eeformation,  marriage  ceased  to  be  regarded  as  a  AttheRefor- 

mation,  doo« 

sacrament,  and  the  doctrine  of  indissolubility  fell  speedily  to  trine  of  in- 

the  groTind.     It  had,  in  fact,  no  support  either  in  the  Old  a^^ned.^ 

Testament  or  in  the  New.     The  restrictions  of  consanguinity 

and  aflSnity,  when  pushed  to  the  absurd  extreme  which  has 

just  been  pointed  out,  were  likewise  found  to  be  unwarranted 

by  anything  contained  in  the  Sacred  Writings.     And  it  was 

agreed  that  there  ought  to  be  no  prohibition  of   matrimony 

beyond  the  limits  of  &od's  law,  as  unfolded  in  the  18th  chapter 

of  Leviticus;  while,  on  the  other  hand,  all  marriages  within 

those  sacred  boundaries  were  adjudged  incestuous  and  illegal, 

and  utterly  above  the  reach  of  ecclesiastical  dispensation  {e). 

In  this  state  of  public  opinion,  it  became  necessary  to  insti-  Revision  of 
tute  a  general  revision  of  our  ecclesiastical  code,  with  which  astical  code, 
view  an  Act  was  passed  in  1533  (/),  authorizing  Henry  VIII. 

(e)  32  Hen.  8,  c.  38.  (/)  25  Hen.  8,  c.  19,  s.  2. 
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ClL  YAxi.  ■.  1.  to  appoint  oommisBioners  with  very  extensive  powers,  who,  in 
oonjnnotion  with  the  royal  theologian  himself,  were  to  revise 
and  rectify  the  entire  body  of  the  canon  law,  in  so  far  as  opera- 
tive within  the  realm.  The  same  Act  was  apparently  renewed 
about  two  years  afterwards  {g) ;  and  in  1543  a  further  statute  {h) 
was  passed  for  the  purpose  of  giving  the  commissioners  still 
larger  powers  of  reform  and  amendment.  Similar  endeavours 
were  likewise  made  in  the  following  reign  (t),  Edward  VI.  being 
full  of  zeal  and  ardour  in  the  cause,  but  his  premature  death 
occasioned  its  suspension  ;  for  although  the  consideration  of  the 
subject  was  resumed  in  1  Eliz.,  when  a  bill  was  introduced  to 
renew  the  appointment  of  commissioners,  the  measure  was 
dropped  on  the  second  reading  in  the  House  of  Commons,  and, 
as  we  learn  from  Burnet,  was  not  again  revived  (A).  The  com- 
missioners, however,  prepared  an  elaborate  report,  embodying 
therein  a  new  code  of  ecclesiastical  laws,  and  the  work  was  sub- 
sequently published  imder  the  title  of  "Reformatio  Legum 
Ecclesiasticarum,"  a  document  rendered  venerable  by  the  learn- 
ing and  piety  of  its  framers,  who  drew  it  up  not  in  the  hasty 
spirit  of  experimental  innovation,  but  after  a  calm  and  delibe- 
rate scrutiny  of  more  than  twenty  years.  An  important 
chapter  of  the  new  work  was  devoted  to  the  subject  of  divorce, 
as  to  which  it  contained  a  variety  of  minute  regulations.  Suf- 
fice it  for  the  purposes  of  our  present  argument  to  say  that  the 
"  Reformatio  Legum"  authorized  divorce  a  vinculo  in  cases  of 
adultery,  malicious  desertion,  and  mortal  enmities ;  and  it  abro- 
gated entirely  the  inferior  remedy  of  divorce  d  mensd  et  thwo. 
This  code,  it  is  true,  had  not  the  legislative  sanction  to  make  it 
the  law  of  the  land.  But  although  not  of  actual  binding  obli- 
gation, it  must  have  had  great  weight  as  expressing  the  opinion 
of  the  Reformed  Church  upon  a  question  then  regai'ded  as 
purely  ecclesiastical.  Thus  Sir  John  Stoddart,  an  eminent 
master  of  the  canon  law,  informs  us  "that  from  about  the  year 
1550  to  the  year  1602,  marriage  was  not  held  by  the  church, 
and  therefore  was  not  held  by  the  law,  to  be  indissoluble" (/). 

{g)  27  Hen.  8,  c.  16.  {h)  History  of  the  Eeformation, 

\h)  36  Hen.  8,  c.  16.  vol.  ii.  p.  791. 

\%)  3  ft  4  Edw.  6,  c.  11.  (0  See  Minutes  of  Evidence  taken 
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In  proof  of  this  positioii  we  have  in  the  year  1548  the  famous  cai.  vm.  ■.  l. 
case  of  Parr,  Marquis  of  Northampton  (m),  where  it  was  held  Marquis  of 
by  a  commission  of  delegates,  that  the  mere  act  of  adultery  of  ton's  <m^' 
itself  dissolved  the  nuptial  tie ;  and  that  a  sentence  of  divorce 
by  the  Ecclesiastical  Court  following  thereon  (even  although 
purporting  to  be  only  d  fnensd  et  thoro)  enabled  the  injured  hus- 
band to  marry  again,  living  his  guilty  wife.  It  is  unnecessary 
to  state  here  the  particulars  of  that  celebrated  and  well-con- 
sidered precedent.  But  the  principle  to  be  derived  from  it  is 
this, — that  where  you  have,  by  sentence  of  divorce  issuing  from 
a  court  of  competent  jurisdiction,  a  judicial  ascertainment  of 
adultery,  not  only  is  the  nuptial  tie  rescinded,  but  the  injured 
party  is  immediately  at  liberty  to  contract  a  second  marriage. 
This  may  be  taken  to  have  been  the  opinion  of  the  church  at 
all  events ;  and  that  opinion  was  probably  acted  upon  by  the 
laity.  It  does  not,  however,  appear  that  the  Ecclesiastical 
Courts  gave  sentences  of  express  dissolution.  They  seem  rather 
to  have  adhered  to  their  ancient  form  of  judgment ;  they  only 
divorced  d  memd  et  thoro.  But  in  whatever  shape  their  decrees 
were  pronounced,  the  community,  in  cases  of  adultery,  relied 
upon  them  as  justifying  a  second  act  of  matrimony.  This 
being  the  case,  we  find  that  towards  the  close  of  the  reign  of 
Elizabeth,  certain  important  ordinances  were  enacted  by  the 
Chamber  of  Convocation.  These,  though  now  more  or  less  for- 
gotten or  lost  sight  of,  were  passed  with  great  solemnity  and 
confirmed  by  the  Queen.  They  were  subsequently  known  as 
the  Ecclesiastical  Constitutions  of  1597.  One  of  these  ordi- 
nances, the  105th  canon,  was  in  the  following  terms : — 

Forasmuch  as  matrimonial  causes  have  been  always  reputed  among  Ordinanoee  of 
the  weightiest,  and  therefore  require  the  greatest  caution  when  they  come  Convocation 
to  be  handled  and  debated  in  judgment,  especially  in  causes  wherein 
matrimony  is  required  to  be  dissolved  or  annulled;  we  strictly  charge  and 
enjoin  that  in  all  proceedings  in  divorce ,  and  nullities  of  marriage ,  good 
circumspection  and  advice  be  used,  and  that  the  truth  may,  as  far  as 
possible,  be  sifted  out  by  the  depositions  of  witnesses  and  other  lawful 
proofs ;  and  that  credit  be  not  given  to  the  sole  confessions  of  the  parties 
themselves,  howsoever  taken  upon  oath  either  within  or  without  the 
Court. 

before  the  Lords*  Committee  on  the         (m)  Burnet's   Beformation,  vol. 
Ptivy  Council  BiU,  Session  1844.         ii  p.  115. 
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c\l  vm.  ■.  1.  Here,  then,  the  process  of  dissokingy  and  the  process  of 
annulling  matrimony,  are  plainly  discriminated  as  separate 
remedies  then  existing  in  the  Spiritual  Courts.  The  words 
seem  to  admit  of  no  other  construction.  They  refer  to  the 
dissolmng  divorce,  and  to  the  nullift/ing  divorce,  £ks  proceedings 
in  themselves  altogether  distinct,  substantive,  and  independent. 
Another  canon,  the  107th,  passed  on  the  same  occasion,  having 
nothing  to  do  with  dissolving  or  nullifying  divorces,  lays  down 
the  following  regulation  as  to  divorce  d  mensd  et  thoro : — 

In  all  sentences  pronounced  only  for  divorce  and  separation  d  thoro  et 
mensd f  there  shall  be  a  caution  and  restraint  inserted  in  tlie  said  sentence, 
that  the  parties  so  separated  shall  live  chastely,  and  neither  shall  they, 
during  each  other's  Hfe,  contract  matrimony  with  other  person.  And  for 
the  better  observance  of  this  last  clause,  the  said  sentence  of  divorce  shall 
not  be  pronounced  until  the  party  or  parties  requiring  the  same  shall  have 
given  good  and  sufficient  caution  and  security  unto  the  Court,  that  they 
wiU  not  any  way  break  or  transgress  the  said  restraint  or  prohibition. 

Prohibitory         In  the  year  1597,  therefore,  it  stiU  continued  to  be  the  opinion 
^  '  of  the  Church  of  England,  that  upon  a  divorce  for  adultery, 

even  though  only  d  mensd  et  thorOj  the  parties  might  marry 
again.  The  very  fact  of  enjoining  a  prohibitory  bond,  implies 
that  the  marriage,  which  the  bond  was  intended  to  prevent, 
would  have  been  valid.  The  learned  and  judicious  Dr.  Ham- 
mond lays  it  down  with  great  clearness,  that  ^'  requiring  a  bond 
does  infer  that  this  marriage,  after  a  Christian  divorce,  is  not 
looked  on  by  the  Church  as  an  adulterous  commission,  but 
rather  as  a  matter  of  dangerous  consequence."  And  this  cer- 
tainly was  the  prevailing  sentiment  of  our  ablest  divines  of  the 
seventeenth  century.  Besides,  the  authors  of  the  canon  would 
not  have  designated  such  a  connection  by  the  name  of  matri- 
mony, unless  they  had  held  it  really  entitled  to  that  appellation. 
The  107th  canon,  however,  seems  to  have  gone  an  unwar- 
rantable length  in  prohibiting  such  engagements.  Bishop 
Cozens  contends  that  this  part  of  the  canon  is  illegal;  and 
Dr.  Hammond  is  of  the  same  opinion,  though  he  does  not 
express  himself  so  decidedly. 

But  while  the  Church  of  England,  as  a  body,  thus  disclaimed 
the  doctrine  of  indissolubility,  it  is  probable  that  sundry  in- 
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dividual  eoolesiastios  adhered  to  the  old  opinion.  Thus  Whit-  Ch.vm.i.l. 
gift,  who  was  Primate  from  1583  to  1603,  having  called  before 
him  certain  sage  divines  and  civilians^  put  to  them  this  question, — 
"  Whether,  after  divorce,  it  were  lawful  for  a  man  to  marry 
again,  his  first  wife  being  still  alive?"  To  which  they  re- 
sponded in  the  negative;  whereupon,  the  archbishop  being  a 
member  of  the  Court  of  Star  Chamber,  it  was  contrived  soon 
afterwards,  in  1602,  to  bring  before  that  tribunal  the  case  of 
Rye  V.  Foljamhe.  There  it  appears  that  Foljambe,  having  been  Rye-v. 
divorced  for  adultery,  married  a  second  time,  living  his  first 
wife;  and  it  was  held  that  the  second  marriage  was  void, 
"  because,"  according  to  the  report  of  Moore  (n),  "  the  first 
divorce  was  but  d  mensd  et  thoro,  and  not  d  miculo  matnmo7iii; 
and  John  Whitgift,  then  4j*chbishop  of  Canterbury,  said  that 
he  had  called  to  him  at  Lambeth  the  most  wise  divines  and 
civilians,  who  all  agreed  in  this."  Now  of  this  determination 
some  may  think  it  enough  to  say  that  it  was  a  "  Star  Chamber 
matter."  It  was  a  direct  contradiction  of  the  "Eeformatio 
Legum,"  of  the  Marquis  of  Northampton's  case,  and  of  the 
Ecclesiastical  Constitutions  of  1597.  It  was  also  opposed  to  • 
the  practice  of  the  laity  for  at  least  half  a  century.  Accord- 
ingly, Mr.  Serjeant  Salkeld,  in  his  note  upon  the  case  (o),  says 
that  ^*  in  the  beginning  of  the  reign  of  Queen  Elizabeth,  the 
opinion  of  the  Church  of  England  was,  that  after  a  divorce  for 
adultery,  the  parties  might  marry  again.  But  in  Foljamhe's 
casey  anno  44  Eliz.,  in  the  Star  Chamber,  that  opinion  was 
changed^  So  that  the  decision  appears  to  have  had  all  the 
characteristics  of  an  arbitrary  exercise  of  power  by  a  tribunal 
which,  in  fact,  had  no  legal  jurisdiction  over  the  subject- 
matter  ;  a  tribunal,  too,  which,  for  its  tyrannical  excesses,  was, 
in  a  few  years  afterwards,  swept  away  by  an  indignant  parlia- 
ment (jt?). 

The  decision  in  Eoljambe's  case  was  not  assented  to  by  the  Ordinanooflof 
Church   of   England ;  for  the  Chamber  of  Convocation,  its  in  1603. 

(n)  P.  683.  precedents  brought  from  it."    Per 

(o)  3  Salt.  138.  Yates,  J.,  in  the  case  of  Millar  v. 

(p)  "A   court,  the  very  name      Tay/or,  4  Burr.  2303. 
whereof  is  sufficient  to  blast  all 

M.  M 
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Ch,TliL  1. 1.  popular  parliament,  in  the  succeeding  year,  re-enacted,  word  for 
word,  the  Eeolesiaatical  Constitutions  of  1597;  and  these,  as 
suhsequently  confirmed  by  James  I.,  became  the  well-known 
canons  of  1603.  In  the  following  year,  1604,  the  Statute  of 
Bigamy  (1  Jac.  1,  c.  11)  was  passed  by  the  legislature,  making 
the  offence  felony ;  but  containing  an  express  proviso  that  the 
act  should  "  not  extend  to  any  person  divorced  by  sentence  of 
the  Ecclesiastical  Court."  For  the  legislature,  we  may  well 
believe,  did  not  intend  to  make  that  a  felony  which  had  so 
often  received  the  sanction  of  competent  authorities,  which  had 
been  approved  as  legal  by  the  delegates  in  1548,  and  which  had 
been  twice  confirmed  as  valid  by  the  Chamber  of  Convocation ; 
once  in  1597,  and  again  in  1603. 

How  far  the  conduct  of  the  laity  may  have  been  affected  by 
these  proceedings  it  is  difficult  now  to  conjecture.  What  parti- 
cular rule  respecting  second  marriages  was  followed  in  the 
reign  of  James  I.,  or  in  that  of  his  son,  or  during  the  time  of 
Whether  di-  the  Commonwealth,  we  know  not.  Mr.  Spence,  indeed,  in  his 
ever  decreed  work  on  Equitable  Jurisdiction  (r^),  suggests  it  as  ^^not  un- 
m  ancery.  jjj^^^jy  »  ^^^^  q^q  Court  of  Chancery  decreed  divorces  d  vinculo 
matrimonii;  and  upon  that  surmise  builds  another,  namely, 
that  the  American  courts  of  equity  carried  over  with  them  from 
England  their  now  existing  practice  of  dissolving  marriage 
contracts.  "With  great  respect  for  Mr.  Spence,  it  must  be 
observed,  that  both  these  speculations  seem  groundless.  As  to 
what  was  anciently  done  by  the  clerical  chancellors,  there  is  no 
evidence  that  any  of  them,  as  chancellors,  ever  meddled  with 
the  marriage  contract.  If  the  proposition  had  been  advanced 
respecting  the  Privy  Council,  or  Court  of  Star  Chamber,  there 
would  have  been  more  colour  for  it.  But  as  to  the  Court  of 
Chancery,  there  is  nothing  to  support  the  fabric  of  Mr.  Spence, 
except  two  obscure  entries  in  Tothill's  Reports  (r),  referable  to 
the  time  of  Lord  Ellesmere,  and  occurring  near  the  close  of 
Queen  Elizabeth's  reign.  The  cases  there  mentioned,  however, 
are  cases  of  divorce  d  mensd  et  thorOy  and  not  d  vinculo  matrix 

{q)  Vol.  i.  p.  702.  (r)  Ed.   1649,  p.  61 ;  ed.  1671, 

p.  124.     , 
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monii.  This  has  been  ascertained  on  an  examination  of  the  Oh.  vm.  1. 1. 
proceedings  which  are  still  extant  in  the  Eolls  Ofl&ce(s).  In 
the  Life  of  Sir  Leoline  Jenkins  (0,  notice  is  taken  of  "Pierre- 
point's  petition  to  the  Lord  Keeper  for  a  commission  to  dissolve 
a  marriage."  But  this  seems  to  have  been  a  mere  experiment 
made  shortly  after  the  Restoration,  and  before  the  government 
was  settled.  It  came  to  no  result  further  than  that  the  Lord 
Keeper  ordered  a  reference  (probably  to  Sir  Leoline  Jenkins 
himself),  and,  upon  a  report,  the  matter  dropped. 

As  we  are  on  this  subject  it  may  be  as  well  to  observe  in  Divorce  oould 
passing,  that  sentences  of  divorce  could  in  no  case  be  had  after  ^ter  death  of 
the  death  of  the  parties ;  neither  after  the  death  of  the  husband,  P*^®"- 
though  the  wife  should  be  alive,  nor  after  the  death  of  the  wife, 
though  the  husband  should  be  alive  {u). 

But  to  resume  our  recital :  we  are,  in  the  reign  of  Charles  11., 
enabled  to  lay  our  finger  upon  a  case  which  shows  that  so  far 
down  as  the  year  1669,  the  only  obstacle  which  was  considered 
an  insuperable  impediment  to  a  second  marriage  after  sentence 
of  divorce  d  mensd  et  tho7V  for  adultery,  was  the  bond  in  the 
Ecclesiastical  Court ;  which,  however,  could  have  been  binding 
upon  one  only  of  the  parties.  The  case  to  which  reference  is 
made  is  that  of  Lord  Eoos,  which  has  been  usually  considered 
as  furnishing  the  first  example  of  a  parliamentary  divorce; 
whereas  it  was  a  bill  brought  in  merely  to  be  relieved  from  the 
restraint  and  prohibition  of  the  Ecclesiastical  Court.  The  facts 
were  shortly  these :  In  the  year  1666,  an  Act  was  passed  bas- 
tardizing the  children  of  Lady  Anne  Eoos,  by  reason  of  her 
adultery ;  whereupon  her  husband.  Lord  Eoos,  followed  up  this 
proceeding  by  obtaining  from  the  Spiritual  Court  a  sentence  of 
divorce  d  mensd  et  thoro,  upon  the  usual  condition  of  not  marry- 
ing again  in  his  wife's  lifetime,  for  which  he  gave  security  as 
required  by  the  canon.  In  this  situation,  being  the  next  heir 
to  the  Eutland  peerage,  he  was  advised,  that,  although  his  mar- 
riage was  rescinded,  he  had  still  to  get  rid  of  his  bond  or  recog- 

(«)  This  information  is  due   to      inquiry, 
the  kindness  of  Mr.  Busk,  of  the         (t)  Yol.  ii.  p.  723. 
Chancery  bar,  whose  professional         (m)  Com.Dig.,tit.  *' Bar.  &  Fern.'* 
avocations  led  to  his  maiking  the      (c.  6). 

m2 


164  PAKUAMENTARY  DIVORCE, 

Oh.  Yin.  1. 1.  nizance.  No  other  way  seemed  so  proper  or  suffioient  for  this 
purpose  as  an  Act  of  Parliament,  Accordingly  a  bill  was 
brought  in,  entitled  "  An  Act  for  Lord  Eoos  to  many  again." 
This,  therefore,  was  not  a  divorce  bill.  It  did  no  more  than 
simply  enable  Lord  Roos  to  contract  a  second  marriage,  the 
canon  and  the  bond  notwithstanding  (x). 

The  case  is  principally  interesting  and  important  as  constitut- 
ing a  distinct  legislative  negation  of  the  doctrine  of  indissolu- 
bility. The  diflference  between  it  and  the  case  of  the  Marquis 
of  Northampton  was  this :  The  Marquis  was  barred  by  no 
restraint  from  marrying  another  wife  immediately  after  the 
sentence  ;  whereas  Lord  Roos  was  prevented  from  doing  so  by 
the  canon  and  the  bond,  from  the  binding  cogency  of  which  it 
was  the  sole  object  of  the  bill  to  relieve  him. 

First  case  of        The  first  genuine  example  of  a  dissolution  of  the  nuptial  tie 

dfvoTCe!^  ^7  parliament  was  in  the  case  of  the  notorious  mother  of 
Savage — the  Countess  of  Macclesfield.  There  the  aid  of  the 
legislature  was  sought,  because,  in  consequence  of  the  skilful 
opposition  set  up  by  the  Countess  in  the  Spiritual  Courts,  and 
the  narrow  antiquated  maxims  which  there  prevailed,  she  con- 
trived to  baffle  all  her  husband's  efforts  to  obtain  a  sentence  of 
divorce  d  mensd  et  thoro.  The  circumstances  of  the  case,  how- 
ever, were  so  scandalous  and  flagrant,  that  it  would  have  been 
an  outrage  upon  every  principle  of  justice  to  withhold  relief. 
Accordingly,  the  bill  of  Lord  Macclesfield  made  its  way  through 
parliament  in  1697,  unembarrassed  by  any  other  opposition 
than  some  feeble  expressions  of  dissent  on  the  part  of  the 
Roman  Catholic  members. 

Second  case.  The  next  instance  of  a  legislative  dissolution  of  marriage  was 
in  the  Duke  of  Norfolk's  case.  There  also  a  sentence  of  divorce 
was  refused  by  the  Ecclesiastical  Court,  although  the  Duke 
tried  the  experiment  more  than  once.  He,  however,  recovered 
damages  at  law  from  the  adulterer,  Sir  John  Jermayne.  And 
after  this  bill  had  been  repeatedly  rejected  by  the  Lords,  it 
became  at  last  successful  in  1700.    And  this  brings  us  to  the 

(jc)  A  copy  of  the  bill  in  Lord  an  article  of  Mr.  Macqueen's  on 
Boos's  case,  procured  from  the  Par-  "  Divorce  "  in  the  Law  Review  of 
liament  Office,  is  given  at  length  in     February,  1845. 
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case  of  Box,  in  1701,  which  may  be  pronounced  the  ewKest  Oli>  vm. ».  i. 
specimen  of  a  dissolving  statute  passed  by  the  legislature,  after  Case  of  Box. 
sentence  of   divorce  in  the  Ecclesiastical  Court.     To  this  era, 
therefore,  is  to  be  referred  the  commencement  of  the  system  of 
parUamentary  divorce ;  which,  though  not  so  old  as  generally 
fancied,  has  still  a  respectable  antiquity. 

The  petition  of  Mr.  Box,  as  entered  in  the  Lords'  Journal  of 
Feb.  19,  1700,  prays  that  he  may  have  "  leave  to  bring  in  a 
bill  to  dissolve  his  marriage  with  Elizabeth  Eyre,  she  having 
lived  in  adultery,  as  he  hath  fuUy  proved  in  the  Court  of  King's 
Bench,  and  obtained  a  definitive  sentence  in  the  Arches  Court 
of  Canterbury.*'  The  bill  was  intituled,  "  An  Act  to  dissolve 
the  marriage  of  Ealph  Box  with  Elizabeth  Eyre,  and  to  enable 
him  to  many  again ;"  a  title  followed  from  that  time  until  1857. 
The  bill  passed  in  1701. 
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The  subject  of  divorce  cannot  be  discussed  in  detail  in  this 
Treatise ;  but  the  law  on  this  matter  is,  it  is  hoped,  summarized 
here  in  such  a  way  as  to  show  the  effect  which  decrees  of 
divorce  and  judicial  separation,  and  protection  orders  have  upon 
the  relation  of  husband  and  wife. 

In  1857,  all  jurisdiction  in  matrimonial  matters  was  trans-  ingtitution  of 
ferred  from  the  Ecclesiastical  Courts  to  the  Court  for  Divorce  ^®^|^°"^ 
and  Matrimonial  Causes,  now  the  Probate  and  Divorce  Division 
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cii.yin.1.8.  of  the  High  Court  of  Justice.  This  Court  was  established  by 
20  &  21  Viot.  c.  86  (a),  and  under  that  and  subsequent  amend- 
ing statutes  (b)  it  acquired  not  only  all  the  powers  of  the  Eccle- 
siastical Courts,  but  also  power  to  pronounce  decrees  for  dissolu- 
tion of  marxiage,  which  down  to  that  date  could  only  have  been 
obtained  by  Acts  of  Parliament. 

Suite  which  it  The  Court  has  power,  therefore,  to  deal  with  suits  for  dissolu- 
*  tion  of  marriage  (c) ,  for  judicial  separations,  which  are  thus  substi- 
tuted for  divorces  d  mensd  et  thoro{d)y  for  nullity  of  marriage, 
for  restitution  of  conjugal  rights,  and  for  jactitation  of  marriage ; 
it  can  give  an  injured  husband  damages  («),  can  deal  with  the 
custody  of  children  (/),  can  make  provision  for  the  wife  (</),  can 
order  a  settlement  to  be  made  of  property  to  which  the  wife  is 
entitled,  and  can  deal  with  settlements  whether  ante-nuptial,  or 
post-nuptial,  and  whether  there  are  children  of  the  marriage  or 

Gpoundfl  for  not  (A).  A  husband. can  present  a  petition  for  the  dissolution  of 
his  marriage  on  the  ground  that  his  wife  has  been  guilty  of 
adulteiy ;  and  a  wife  may  seek  the  same  relief  on  the  ground 
that  her  husband  has  been  guilty  of  incestuous  adultery,  of 
bigamy  with  adultery,  of  rape,  of  sodomy,  of  bestiality,  or  of 
adultery  coupled  with  such  cruelty  as  without  adultery  would 
have  entitled  her  in  the  Ecclesiastical  Courts  to  a  divorce  d 
mensd  et  thoro^  or  of  adultery  coupled  with  desertion  without 
reasonable  excuse  for  two  years  or  upwards  (t). 

A  husband  may  claim  damages  from  a  person  who  has  com- 
mitted adultery  with  his  wife,  and  the  Court  can  direct  in  what 
manner  such  damages  shall  be  applied  (k). 

Parties  can  Parties  to  any  proceeding  instituted  in  consequence  of  adultery, 

(a)  See  Macqueen  on  the  Law  of  (e)  20  &  21  Vict.  c.  85,  s.  33. 

Divorce  (2iided.),  1860.  (/)  20  &  21  Vict.  o.  85,  s.  35; 

(6)  See  21  &  22  Vict.  c.  108;  22  22  &  23  Vict.  c.  61,  b.  4. 

&  23  Vict.  c.  61 ;  23  &  24  Vict.  (g)  20  &  21  Vict.  c.  85,  s.  32 ;  29 

c.  144;  29  &  30  Vict.  c.  32;  31  &  32  &  30  Vict.  c.  32,  ss.  1,  2. 

Vict.  c.  77 ;  36  Vict.  c.  71 ;  41  Vict.  {h)  20  &  21  Viot.  o.  85,  s.  45 ;  22 

c.  19.  &  23  Vict.  c.  61,  s.  6;  23  &  24  Vict. 

(c)  20  &  21  Vict.  c.  85,  ss.  27, 31;  o.  144,  s.  6 ;  41  Vict.  o.  19,  s.  3. 

23  &  24  Vict.  c.  144,  s.  7.  (i)  20  &  21  Tict.  c.  85,  s.  27. 

{d)  20  &  21  Viot.  c.  85,  68.  6,  7,  (fc)  Sect.  33. 
16. 
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and  the  husbands  and  wives  of  suoh  parties,  are  competent  to  Cli.vin.i.2. 
give  eyidenoe  in  suoh  proceeding ;  but  no  witness  shall  be  liable 
to  be  asked  or  be  bound  to  euiswer  any  question  tending  to  show 
that  he  or  she  has  been  guilty  of  adultery,  unless  suoh  witness 
shall  have  already  given  evidence  in  the  same  proceeding  in  dis- 
proof of  his  or  her  alleged  adultery  (/).  The  protection  of  this 
proviso  must  be  claimed  by  the  witness,  as  otherwise  the  evidence 
is  admissible  (m).  This  provision  does  not  enable  a  husband, 
against  whom  proceedings  are  taken  to  compel  him  to  maintain 
a  child  bom  in  wedlock,  to  give  evidence  of  non-access  so  as 
to  bastardize  his  child  (n). 

The  Divorce  Court  is  a  Court  for  England,  which  word  in-  Juriadiotioiu 
dudes  Wales;  but  for  the  purposes  of  the  jurisdiction  of  the 
Court,    Ireland,  Scotland,    the    Isle    of   Man,    the    Channel 
Islands,  and  the  British  Colonies  are  considered  foreign  coun- 
tries (o). 

As  a  rule  the  question  of  divorce  is  an  incident  of  status  to  Domicile, 
be  disposed  of  by  the  law  of  the  husband's  domicile,  and  a 
wife's  remedy  for  matrimonial  wrongs  must  generally  be  sought 
in  the  place  of  her  husband's  domicile  (^),  for  the  domicile  of 
the  husband  is  that  of  the  wife,  and  she  cannot  acquire  a  sepa- 
rate domicile  unless  she  has  at  least  obtained  a  decree  of  judicial 
separation  (g). 

A  Scotch  Court  has  no  jurisdiction  to  decree  the  dissolution 
of  a  marriage  between  persons  possessing  an  English  domicile 
and  married  in  England,  if  the  parties  have  recourse  to  Scot- 
land for  the  purpose  of  constituting  a  merely  forensic  domicile 
and  are  not  bond  fide  domiciled  there,  even  though  the  suit  is 
instituted  by  the  wife,  who  is  by  agreement  living  apart  from 

{I)  32  &  33  Vict.  c.  68,  s.   3;  IP.D.  139;  Ftrebrace  y.  Firebrace, 

Broton  v.  Browny  L.  B.,  3  P.  &  M.  4  P.  D.  68. 
198.  (i>)  Firebrace  v.  Firehrace,  4  P. 

{m)  ffebhlethwaiUY.Hebblethwaite,  D.  63;  Harvey  v.  Famie,  8  App. 

L.  B.,  2  P.  &  M.  29.  Cas.  43 ;  6  P.  D.  35. 

(n)  The  Guardians  of  Nottingham         {q)  Dalhoueie  v.  McDouall,  7  01. 

V.  Tomkins<m,  4  0.  P.  D.  343.  &  Ein.  817 ;  Yelverton  v.  Telverton, 

(o)  Yelverton  v.  Telverton,  IS.  &  29  L.  J.,  P.,  M.  &  A.  34;  LoUey'a 

T.  686 ;  Bond  v.  Bond,  29  L.  J.,  P.,  case,  1  Buss.  &  By.  237. 
M.  &  A.  143 ;  Le  Stieur  v*  Le  Sueur, 
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Ch.vin.1.2.  her  husband  (r).  So,  also,  a  decree  for  a  divorce  granted  by  a 
foreign  Court  does  not  invalidate  a  marriage  solemnized  in 
England  between  English  subjects  domiciled  in  England  («). 
And  no  foreign  Court  can  dissolve  such  a  marriage  between 
such  persons  on  groimds  for  which  it  could  not  be  dissolved  in 
England  (t) ;  but  an  English  Court  will  recognize  as  valid  the 
decree  of  a  foreign  Court  dissolving  a  marriage  between  a 
domiciled  inhabitant  of  that  ooimtry  whose  domicile  has  never 
been  changed  and  an  Englishwoman,  where  the  marriage 
was  solemnized  in  England,  though  the  marriage  is  dissolved 
for  a  cause  which  would  not  be  a  ground  for  a  divorce  in 
England  (m).  But  where  there  is  residence  in  England,  it 
would  seem  that  it  does  not  follow  that  there  must  also  be 
domicile  to  give  the  Court  jurisdiction,  for  where  an  English- 
woman married  a  Erenchman  at  Gfibraltar  and  afterwards  re- 
sided in  England,  the  husband  preserving  Ins  foreign  domicile, 
where  the  offences  were  committed  in  England,  and  the  parties 
were  resident  here  at  the  time  of  the  petition  by  the  wife  for  a 
divorce,  the  majority  of  the  Court  of  Appeal  held  that  the 
statute  empowered  the  Divorce  Court  to  entertain  the  suit,  as 
the  matrimonial  home  of  the  parties  was  within  the  jurisdic- 
tion (x) .  Brett,  L.  J.,  however,  who  dissented,  held  that  the  domi- 
cile of  the  husband  was  the  test  of  the  jurisdiction.  A  decree  was 
granted  against  a  foreigner,  where  the  marriage  was  celebrated 
in  England,  although  the  offences  were  committed  abroad  (y). 
Where,  however,  the  husband's  domicile  was  in  Jersey,  and  the 
marriage,  the  cohabitation,  and  the  offences  all  took  place  there, 
it  was  held  that  the  English  Court  had  no  jurisdiction  to  enter- 
tain a  suit  for  divorce  (z). 
Validity  of  Where  the  question  is  one  of  the  validity  of  the  ceremony, 

^^^"^^"^^^y'       Q^Qjj^  f^Q  la^  Qf  j}^Q  country  where  the  marriage  is  solemnized 

(r)  Dolphin  v.  Bohina,  7  H.  L.  C.  43 ;  6  P.  D.  35. 

390.  (x)  Niboyet  v.  Nihoyet,  4  P.  D.  1. 

{a)  Shaw  y.  AU.-Gen,,  L.  B.,  2  See  the  remarks  on  this  case  in 

P.  &  M.  156.  Harvey  v.  Famie,  supra. 

{t)  LoUey'a  case,  1  Buss.  &  By.  (y)  Santo  Teodoroy.  Santo  Teodoro, 

237;   2  CI.  &  P.  567;  Brigg$  v.  5P.D.79. 

Brigge,  5  P.  D.  163.  («)  Le  Sueur  v.  Le  Sueur,  1  P.  D. 

(tt)  Harvey  v.  Famie,  8  App.  Cas.  139. 
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tract  a  marriage  are  decided  by  the  domicile  of  the  parties  (a) ; 
and  the  Court  of  Appeal,  in  so  holding,  distinguished  the  case 
of  Simanin  v.  Mallac{b)^  in  which  the  full  Court  of  Divorce 
refused  to  pronounce  a  decree  of  nullity  in  a  case  in  which 
French  subjects  had  come  to  England  to  be  married,  in  order  to 
avoid  certain  requirements  of  the  French  law,  on  the  ground 
that  the  consent  of  the  parents,  which  had  not  been  obtained  as 
required  by  the  law  of  France,  must  be  taken  to  be  a  part  of 
the  ceremony  of  marriage,  and  not  a  matter  affecting  the 
capacity  of  the  parties  to  contract  marriage  (c). 

Proceedings  for  dissolution  of  marriage  can  be  instituted  on  Where  party 
behalf  of  or  against  a  limatic  husband  or  wife ;  such  proceedings  101^^0!*  * 
may  be  instituted  by  the   committee  of  the  lunatic,  and   a 
guardian  ad  litem  will  be  appointed  if  necessary  (d). 

Passing  now  to  the  grounds  for  which  a  divorce  may  be  Inoesfcuous 
granted,  it  may  be  observed  that  incestuous  adultery  is  defined  fined, 
by  the  statute  to  be  adultery  "committed  by  a  husband  with  a 
woman  vrith  whom  if  bis  wife  were  dead  he  could  not  lawfully 
contract  marriage,  by  reason  of  her  being  within  the  prohibited 
degrees  of  consanguinity  or  aflanity"(e). 

The  prohibited  degrees  are  specified  in  the  table  drawn  up  PiroHbited 
by  Archbishop  Parker,  published  by  the  authority  of  Queen    ®^^™®®' 
Elizabeth,  and  often  found  prefixed  to  Bibles  and  the  Book  of 
Common  Prayer.      They  are,  in  fact,  the  degrees  specified  in 
Leviticus,  and  are  also  found  in  Coke's  2  Inst.  683.    The  Sta- 
tutes 32  Hen.  8,  c.  38,  revived  by  1  Eliz.  cc.  1  and  5,  and  5  &  6 
Will.  4,  c.  64,  are  those  now  in  force  relating  to  this  question  (/). 
The  laws  of  consanguinity  or  affinity  apply  in  England  to  bas-  BastazdB. 
tards,  so  that  illegitimate  children  are  for  this  purpose  in  the 
same  position  as  legitimate  children  (^). 

(a)  Sottomayor  v.  De  BarroSy  3  2  H.  L.,  So.  &  Div.  374;  Baker  v. 

P.  D.  1.  Baker,  6  P.  D.  142;  6  P.  D.  12; 

(6)  1  S.  &  T.  67;  29  L.  J.,  P.,  M.  Rides  of  Div.  a.  196. 

&  A.  97.  (e)  20  &  21  Vict.  c.  85,  s.  27. 

(c)  See,  however,  the  remarks  of  (/)  See  noteato8JierwoodY,Bay, 

Sir  J.  Hannen  in  SpUomaywr  v.  De  1  Moo.  P.  C.  0. 353 ;  Brooke.  Brook, 

BarroB,  6  P.  D.  94.  9  H.  L.  Oas.  193. 

{d)  MordaufU  v.  Mordaunir Jj.Ks  {g)  B.  v.  Bt.  Gilee,  11  Q.  B.  173. 
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GBOUNBS  FOB  A  DECBEB  OF  DIVOBGE. 


What  confiti' 
tutes  legal 
cruelty. 


cii.YiiLi.a.       Bigamy  is  for  the  piirpoBeB  of  the  Diyoroe  Court,  the  **  mar- 
Bigamy,         riage  of  any  person,  being  married,  to  any  other  person  during 
the  life  of  the  former  husband  or  mfe;  whether  the  second 
marriage  shall  have  taken  plaoe  within  the  dominions  of  her 
Majesty  or  elsewhere  "  (h). 

Eape,  sodomy  and  bestiality  are,  for  purposes  of  the  Divorce 
Court,  the  same  as  the  crimes  known  under  those  names,  and 
dealt  with  by  24  &  25  Vict.  c.  100,  ss.  48  and  61. 

To  establish  a  charge  of  legal  cruelty,  there  must  be  actual 
-violence  of  such  a  character  as  to  endanger  personal  health  or 
safety,  or  there  must  be  reasonable  apprehension  of  it  (i).  Neg- 
lect, coldness,  indifference,  isolation,  abusive  language,  drunken 
habits,  want  of  consideration  or  courtesy,  petty  annoyances, 
do  not  any  of  them  by  themselves  constitute  legal  cruelty. 
"Wilful  communication  of  venereal  disease  is  cruelty  (A;),  and 
force,  whether  physical  or  moral,  systematically  exerted  to  compel 
submission  of  a  wife  in  such  a  manner,  to  such  a  degree,  and 
during  such  length  of  time  as  to  break  down  her  health  and 
render  a  serious  malady  imminent,  is  legal  cruelty  (/).  In  a 
wife's  suit  for  dissolution,  the  adultery  of  the  husband  being 
proved,  the  Court  dismissed  the  petition  where  the  wife  had 
been  guilty  of  cruelty,  of  wilful  separation,  and  ot  misconduct 
conducing  to  the  adultery  (m).  In  a  husband's  suit  for  a  judi- 
cial separation,  on  the  ground  of  cruelty,  the  Court  held  that  he 
was  entitled  to  a  decree,  for  although  the  physical  effects  of  a 
wife's  violence  are  less  than  those  of  a  man's  violence,  yet  the 
moral  effects  are  in  such  a  case  greater  (n). 
Desertion.  Desertion  without    reasonable    excuse   when   coupled    with 

adultery,  is  a  cause  for  which  a  wife  may  obtain  a  decree  of 
divorce;  desertion  without  cause  for  two  years  is  a  ground 
for  a  judicial  separation,  and  desertion  or  wilful  separation  is 


(A)  20  &  21  Vict.  c.  85,  b.  27. 

(t)  Evans  v.  Evans,  1  Hag.  0.  0. 
39;  Westmeath  v.  Westmeath,  2  Hag. 
Ecc.  55 ;  Milford  v.  Milfcrd,  L.  R, 
1  P.  &  M.  295. 

(A;)  Boardman  v.  Boardman,  L.  E., 


1  P.  &  M.  233;  Brown  v.  Brown,     T.  523. 


L.  E.,  1  P.  &  M.  46. 

(0  KeUy  V.  KeUy,  L.  E.,  2  P.  & 
M.  59. 

(w)  Boreham  v.  Bortham,  L.  E., 
1  P.  &  M.  77. 

(n)  Pricha/rd  v.  Frichard,  3  S.  & 
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a  disoretionaiy  defence  to  a  petition  for  a  divoroe.  The  word  Ch.yill.i.9. 
desertion  always  means  the  same,  whether  it  is  used  alone  or 
coupled  with  the  words  "without  cause"  or  "without  reason- 
able excuse,"  but  it  need  not  have  lasted  for  two  years,  to 
enable  a  respondent  to  set  it  up  in  answer  to  a  petition  for  a 
divoroe  (o). 

No  one  can  be  said  to  desert,  who  does  not  absent  himself  or 
herself  from  the  society  of  the  other  without  the  consent  of 
that  other,  and  who  does  not  actually  and  wilfully  bring  to  an 
end  an  existing  state  of  cohabitation  (p) ;  an  involuntary  separa- 
tion caused  by  imprisonment  does  not  therefore  constitute  deser- 
tion {q) ;  and  a  husband  may  still  be  guilty  of  desertion  even 
though  he  supports  his  wife  while  absent  from  her  (r).  A  sepa- 
ration by  mutual  agreement  under  a  deed  is  not  desertion  (s) ; 
although,  where  the  husband  obtained  an  agreement  from  his 
wife  that  they  should  live  separate,  and,  this  being  carried  out, 
the  wife  committed  adultery,  the  Court  held  that  there  being 
no  reasonable  ground  for  the  agreement  the  husband  had  de- 
serted his  wife,  and  refused  to  grant  him  a  divorce  {t) ;  but  where 
there  has  been  no  bargain  or  consent,  absence  may  constitute 
desertion,  even  though  an  aUowajice  has  been  made  (yi) ;  and 
separation,  which  is  not  at  first  desertion,  may  become  so  by 
acts  which  show  an  intention  on  the  part  of  the  absentee  to 
abandon  his  or  her  partner  (x),  A  honA  fide  belief  on  the  part  of 
a  husband  that  his  wife  had  wronged  him  has  been  held  to 
justify  a  separation  (y) ;  but  the  conviction  of  a  wife  for  a  crime 
will  not  justify  her  husband  in  refusing  to  cohabit  with  her ;  and 
if  by  declining  to  do  so  he  conduces  to  her  adultery,  he  will 
be  unable  to  obtain  relief  (z). 

(o)  Yeairmn  v.  Ytatimny  L.  E.,  1  L.  E.,  2  P.  &  M.  25 ;  Buckmaster  v. 

P.  &  M.  489.  Buchnastery  L.  E.,  1  P.  &  M.  713. 

(jp)  FitzgeraldY.Fitzgerald.fj.'R,,         (t)  Dagg  v.  Dagg,  7  P.  D.  17. 
1  P.  &  M.  694;  Thompson  v.  Thomp'         («)  Nott  v.  NoU,  L.  E.,  1  P.  &  M. 

son,  27  L.  J.,  P.  &  M.  65.  251. 

(g)  TownsendY.  Tovmsend,  L.  E.,  (x)  Yeatman  v.  Yec^man,  supra. 

3  P.  &  M.  129.  (y)  Ousey  v.  Ousey,  L.  E.,  3  P.  & 

(r)  Yeatinan  v.  Yeatman^  supra,  M.  223. 

(«)  Orabbe  v.  Crabbe,  L,  E.,  1  P.  (2)  Williamson  v.  Williamson,  51 

&  M.  601 ;  Parkinson  v.  Parkinson^  L.  J.,  P.  D.  &  A.  54. 
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CONNIVANCE. 


Ch.  Ym.  1. 2. 

Damagfea  for 
wife's  adul- 
tery. 


Petition  dis  • 
missed  if 
conniTaDce, 
condonation, 
or  ooUnsion 
established. 


Condonation. 


A  husband  who  petitions  for  a  divorce  or  a  judicial  separation 
may  claim  damages  on  the  ground  of  the  adultery  of  the  co- 
respondent with  his  wife,  and  the  Court  may  direct  how  such 
damages  are  to  be  applied,  and  can  settle  them  for  the  benefit  of 
the  children,  or  as  a  provision  for  the  maintenance  of  the  wife  (s). 

The  statute  directs  that  the  Court  shall  dismiss  a  petition,  if 
it  is  not  satisfied  that  the  alleged  adultery  has  been  committed, 
or  if  the  petitioner  has  been  accessory  to  or  connived  at  or  con- 
doned the  adultery,  or  that  the  petition  is  presented  in  collusion 
with  either  of  the  respondents  (a).  To  establish  connivance, 
there  must  be  more  than  negligence  or  indifference,  there  must 
be  acquiescence,  active  or  passive  (6).  The  intention  of  the 
husband  is  a  material  element,  and  his  conduct  must,  in  order  to 
bar  his  right  to  relief,  have  conduced  to  the  adultery,  but  he  will 
be  held  to  have  connived  if,  when  there  are  reasonable  grounds 
for  suspecting  adulterous  intercourse,  he  yet  does  not  interfere  (c). 
If  a  wife,  in  order  to  obtain  an  allowance,  consents  that  her 
husband  shall  live  in  adultery,  her  conduct  amounts  to  conniv- 
ance ;  but  the  mere  acceptance  of  an  allowance,  under  a  separa- 
tion deed,  does  not  without  other  evidence  establish  connivance(rf). 
If  a  husband  employs  a  man  to  get  evidence  of  adultery  upon 
which  to  obtain  a  divorce,  and  the  wife  is  purposely  induced  by 
the  intervention  of  that  man  to  commit  adultery,  then  it  would 
seem  that  the  husband  cannot  obtain  a  divorce  (^). 

Condonation  also  bars  the  right  to  relief,  and  applies  both  to 
adultery  and  to  cruelty.  It  is  conditional  forgiveness  with  full 
knowledge  of  all  the  circumstances,  and  with  a  due  regard  to 
the  future,  and  is  a  question  of  fact  (/) ;  it  may  be  expressed  or 
implied  (g) ;  it  must  be  followed  by  cohabitation  (h) ;  it  is  condi- 
tional, and  the  condition  is,  that  the  husband  shall  not  for  the 


(z)  20  &  21  Vict.  c.  86,  s.  33. 

(a)  20  &  21  Vict.  o.  85,  s.  31. 

(6)  PhilUpa  V.  Phillipa,  1  Eobert. 
145  ;  Allen  v.  Allen,  30  L.  J.,  P.  & 
M.  2. 

(c)  Otpp8  V.  Otppa,  33  L.  J.,  P. 
&  M.  161. 

(d)  Boss  V.  -Row,  L.  E.,  1  P.  &  M. 
734. 


(e)  Picken  t.  Picken,  34  L.  J.,  P. 
&  M.  22;  Oower  v.  Qower,  L.  E.,  2 
P.  &  M.  428. 

(/)  Dempster  v.  Dempster,  31  L. 
J.,  P.  &  M.  20. 

{g)  Beeby  v.  Beeby,  1  Hag.  Ecc. 
E.  793. 

[h)  Keats  V.  KeaU,  28  L.  J.,  P.  & 
M.  57. 
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future  be  guilty  of  any  marital  offence ;  so  that  it  is  wiped  out  Ch.  YIIL  i.  2. 
by  repeated  misconduct  (*) . 

A  marital  offence,  which  has  been  condoned,  may  be  revived 
by  a  subsequent  offence.  The  subsequent  offence  need  not  be 
of  the  same  character  as  that  which  it  revives ;  adultery  con- 
doned may,  therefore,  be  revived  by  subsequent  incestuous 
adultery ;  by  subsequent  adultery,  which  is  not  incestuous,  as 
well  as  by  cruelty;  cruelty  may  be  revived  by  subsequent 
cruelty  or  by  ctdultery ;  and  desertion,  which  has  been  condoned, 
may  be  revived  by  subsequent  adultery  {j) ;  and  it  would  seem 
that  less  cruelty  will  be  required  to  revive  a  condoned  marital 
offence  than  would  be  required  to  establish  an  original  charge  {k). 

Collusion  is  established  where  it  is  proved  that  the  parties  have  Collusion 
agreed  to  act  so  as  to  obtain  a  divorce  (/) ;  or  where,  by  agreement, 
they  procure  the  withdrawal  from  the  notice  of  the  Court  of 
facts  which  are  relevant  to  the  suit  before  the  Court  (m).  The 
fact  that  a  husband  makes  his  wife  an  allowance  in  lieu  of 
alimony,  while  a  divorce  suit  is  pending,  is  not  by  itself  evidence 
of  collusion  (n) ;  but  where  the  husband  gave  the  wife  money, 
and  urged  her  not  to  oppose  the  petition,  and  where  the  matri- 
monial offence  was  committed  in  pursuance  of  a  promise  made 
to  the  other  party  to  give  an  opportunity  of  getting  a  divorce, 
the  petition  was  rejected  on  the  ground  of  collusion  (o). 

The  Court  has,  in  the  cases  above  specified,  no  option  but  to  Grounds  on 
dismiss  the  petition ;  but  in  certain  other  cases  the  Court  has  a  ^^diradM 
discretion,  for  the  statute  enacts  that  the  Court  shall  not  be  petition, 
bound  to  pronounce  a  decree  if  the  petitioner  has,  during  the 
marriage,  committed  adultery,  if  there  has  been  unreasonable 
delay  in  presenting  or  prosecuting  the  petition,  if  the  petitioner 

(0  Peacock  v.  Peacock,  27  L.  J.,  D.  19. 

P.  &  M.  71 ;  1  S.  &  T.  84 ;  Dent  v.  (A;)  I)'AguilarY.D'Aguilar,lB&g. 

Dent,  34  L.  J.,  P.  &  M.  48 ;  4  S.  &  Ecc.   773,   at  p.   781  ;    Durant  v. 

T.  105;  Newsomey,  Newaome,  L.  E.,  Durant,  1  Hag.  Ecc.  733,  at  p.  765. 

2  P.  &  M.  306;  Bland/ord  v.  Bland-  {I)  Lloyd  v.  Lloyd,  1  S.  &  T.  567. 

fcn'd,  8  P.  D.  19 ;  Collins  v.  Collins,  (m)  Hunt  v.  Hunt,  47  L.  J.,  P.  D. 

9  App.  Oas.  205.  &  A.  22. 

{j)  Palmer  v.  Palmer,  29  L.  J.,  (»)  Barnes  v.  Barnes,  L.  E.,  1  P. 

Mat.   124 ;   Newsome  v.  Newsome,  &  M.  505. 

supra;  Dent  v.  Dent,  supra;  Bram-  (o)  Todd  v.  Todd,  L.  E.,  1  P.  & 

weU  V.  BramweU,  3  Hag.  Ecc.  Eep.  M.  121. 
761 ;  Bland/ord  v.  Bland/ord,  8  P. 
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Ch.  vm.  1. 9.  has  been  guilty  of  cruelty  towordfi  the  other  party,  has  deserted 
or  wilfully  separated  "without  excuse  from  the  respondent  before 
the  adultery  complained  of,  or  has  been  guilty  of  such  wilful 
neglect  or  misconduct  as  has  conduced  to  the  adultery  (p). 

"When  relief         In  three  classes  of  cases  the  Court  has  been  wont  to  grant  a 

gpranted  not-        ,  ,  ,  ,  , 

withfltanding   divorcc  notwithstanding  the  adultery  of  the  petitioner;  first, 

petiti^r!  where  the  petitioner  believed  that  the  other  party  was  dead ; 
secondly,  where  the  petitioner  was  compelled  by  her  husband  to 
lead  a  life  of  prostitution ;  and  thirdly,  where  the  adultery  had 
been  condoned,  and  had  no  connection  with  the  ofiPence  charged 
in  the  suit  {q) ;  it  has  also  done  so  in  cases  where  the  petitioner 
acted  in  ignorance,  and  was  innocent  of  any  intention  to  commit 
adultery ;  but  the  exercise  of  the  discretion  given  by  the  statute 
cannot  depend  upon  the  more  or  less  pajxlonable  circumstances 
which  attend  the  commission  of  the  offence  (r). 

Delay.  ^  delay  of  two  years  after  knowledge  of  all  the  facts  requires 

explanation  («) ;  but  want  of  means  or,  in  the  case  of  a  wife, 
forbearance  at  her  mother's  request  to  take  proceedings  in  a  case 
of  incestuous  adultery,  misconduct  of  the  petitioner's  agent  and 
misapprehension  by  the  petitioner  of  the  law,  have  been  held 
to  afford  sufficient  explanation  of  what  would  otherwise  be  un- 
reasonable delay  (t). 

Neglect.  Cruelty,  desertion,  and  wilful  separation  have  already  been 

treated  of,  so  that  it  only  remains  to  consider  what  is  wilful 
neglect  or  misconduct  conducing  to  the  adultery,  which  will 
justify  the  Court  in  refusing  to  grant  the  petition.  The  neglect 
or  misconduct  must  be  after  the  marriage,  and  must  conduce  to 
the  first  act  of  adultery ;  mere  carelessness,  mere  omission  to  do 
something  will  not  constitute  misconduct ;  there  must  be  know- 
ledge of  danger,  and  a  purposed  or  reckless  disregard  of  it  (u) ; 

{p)  20  &  21  Vict.  c.  85,  s.  31.  {t)  Short  v.  Short,  L.  E.,  3  P.  & 

Iq)  Morgan  v.  Morgan,  L.  E.,  1  M.  193;  Wilson  v.  Wihon,  L.  E.,  2 

P.  &  M.  644;  Coleman  v.  Coleman,  P.  &  M.  435;  PeUew  V.  Pdlew,  29 

L.  E.,  1  P.  &  M.  81.  L.  J.,  P.  &  M.  44;  ToUemache  v. 

(r)  Noble  v.  Noble,  L.  E.,  1  P.  &  Tollemache,  1  S.  &T.  557;  Newman 

M.  691 ;  Barnes  v.  Barnes,  L.  E.,  1  v.  Newman,  L.  E.,  2  P.  &  M.  67 ; 

P.  &  M.  572.  Mason  v.  Mason,  31 W.  E.  361. 

(«)  Nicholson  v.  Nicholson,  L.  E.,  (u)  St,  Paul  v.  St.  Paul,  L.  E.,  1 

3  P.  &  M.  63.  P.  &  M.  739;  Bering  v.  Bering,  L. 

E.,  1  P.  &  M.  631. 
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mere  suflpioion  of  misconduot  is  not  enough  to  bar  the  right  of  Ch.VUi»i.>» 

the  petitioner  {x) ;  hut  neglect,  such  as  sending  a  wife  to  live  in 

a  place  of  temptation  {y) ;  coercion  used  to  compel  her  to  lead  a 

life  of  prostitution  (s) ;  or  adultery  brought  about  by  an  agent 

of  the  husband  {a) ;   are  instances  of  misconduct  which  will 

entitle  the  Court  to  dismiss  a  petition. 

In  any  suit  for  dissolution  of  marriage,  if  the  respondent  Decree  of 
being  a  husband  opposes  the  relief  sought  on  the  ground  of  the  retion maybe 
adultery  or  cruelty  of  the  petitioner ;  or  being  a  wife,  on  the  ^^^^^ 
ground  of  the  adultery,  cruelty  or  desertion  of  the  petitioner,  'used, 
the  Court  may  give  the  respondent  the  relief  to  which  he  or  she 
would  be  entitled  if  he  or  she  had  filed  a  petition  seeking  such 
relief  (6). 


SECTION   III. 
THE  DECREE  AND  ITS  EFFECTS. 


vkxm 

1.  The  decree  is  nisi  in  the  first 

instance     .         .        .         .175 

2.  When    ahsoluUSy     completely 

dissolves    Vie   matrimonial 
tie 176 

3.  Position  of  woman  with  re- 

spect to  property        .        .176 


Court  haSy  after  final  decree, 
power  to  deal  with  all  settle- 
ments       .... 

22  &  23  Vict,  c,  61,  s.  5 

Principles  on  which  the  Court 
acts  in  varying  settlements  , 

A  trustee  cannot  apply  under 
this  statute 


PAOB 

177 

177 

178 
179 


A  decree  of  dissolution  of  marriage  is  only  a  decree  nisi  in  Decree  is  niai 
the  first  instance,  not  to  be  made  absolute  for  six  months  (c).  Ssto^ce. 
The  decree  when  made  absolute  is  for  all  purposes  a  complete 


(a;)  Davies  v.  Davies,  32  L.  J.,  P. 
&M.  111. 

(y)  Coleman  v.  Coleman,  L.  R.,  1 
P.  &  M.  81. 

(z)  Gower  v.  Gower,  L.  R.,  2  P.  & 
M.  428. 

(a)  Baylis  v.  BoAflis,  L.  R.,  1  P. 
&  M.  395. 

(6)  29  Vict.  c.  32,  s.  2. 


(c)  23  &  24  Vict.  0.  144,  s.  7;  29 
Yict.  c.  32,  8.  3.  The  Court  has 
power  in  special  circuinstances  to 
fix  a  shorter  time  than  six  months, 
but  not  less  than  three  months. 
Watton  V.  Walton,  L.  R.,  1  P.  &  M. 
227 ;  Fitzgerald  v.  Fitzgerald,  L.  R., 
3  P.  &  M.  136. 
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Ch.  vm.  1. 8.  Beverance  of  the  matrimoiiial  tie,  and  enables  either  party  to 

many  again,  so  that  the  rights  of  a  divorced  husband  whioh 

depend  on  the  contract  of  marriage  cease  at  the  date  of  the 

decree  becoming  absolute  ((/) ;  and  a  husband  who  has  been 

divorced  from  his  wife  is  no  longer  responsible  for  any  debts 

which  she  may  contract  even  for  necessaries,  or  for  any  torts 

which  she  may  commit,  or  even  which  she  has  committed 

When  abflo-     during  ooverture  (e) ;  for  the  woman  becomes  by  the  decree  in 

the  marria^   ^  respects  a  feme  sole^  she  can  sue  and  be  sued,  and  is  alone 

*°£°^®?*^®  responsible  on  her  contracts,  and  for  her  torts.    The  decree 

woman  a  feme        -'-  ' 

sole.  bars  the  right  of  the  wife  to  dower  (/).    A  decree  nisi  does  not 

put  an  end  to  the  coverture,  and  the  legal  status  of  the  parties 
is  not  altered  until  the  decree  has  been  made  absolute  {g) ;  but, 
in  the  case  of  marriages  contracted  before  January  1st,  1883,  a 
husband  will  not  be  allowed,  after  a  decree  nisi  has  been  pro- 
nounced, to  reduce  into  possession  choses  in  action  of  the  wife, 
the  title  to  which  has  accrued  before  that  date  (A). 
Decree  of  Where  a  woman  obtained  a  decree  for  a  divorce  she  became 

wife  a  feme     thereby  Q,fe^m  sole,  so  that  the  marital  right  of  her  husband  in 
^^^'  respect  of  future  property  belonging  to  her  ceased  from  the 

date  of  the  decree.  Where,  at  the  date  of  a  decree  of  dissolu- 
tion of  marriage,  made  at  the  suit  of  the  wife,  she  was  entitled 
to  a  reversionary  interest  which  fell  into  possession  after  the 
date  of  the  divorce,  she,  and  her  executors  on  her  death,  were 
held  to  be  entitled  to  the  fund(f').  The  dissolution  of  the 
marriage  does  not  of  itself  forfeit  the  rights  of  the  guilty  party 
in  property  included  in  a  marriage  settlement  (k),  although  the 
Court  has  power,  after  a  final  decree,  to  deal  with  settlements  (/) ; 

{d)  Wilhineon  v.  Gibsoriy  L.  R.,  4  {g)  Norman  v.  VUIars,  2  Ex.  D. 

Eq.  162.    A  divorced  husband  was  359 ;  ffulse  v.  Etdse,  L.  E.,  2  P.  & 

held  to  take  a  Ufe  interest  given  on  M.  259. 

the  death  of  the  daughter  of  the  (A)  ProZev.5oaiy,L.R.,3Ch.220. 

testator  to  any  husband  who  should  (i)  Wilkinaon  v.  Oihaon,  L.  E.,  4 

survive  her ;  Be  Btdlmcre,  52  L.  J.,  Eq.  162. 

Ch,  456.  \k)  Fitzgerald  v.  Chapman,  1  Ch. 

(c)  Capelv,  Powell,  34  L.  J.,  C.  P.  D.  563;  Burton  v.  Sturgeon,  2  Ch. 

168 ;  17  C.  B.,  N.  S.  743.  D.  318. 

(/)  Frampton  v.  Stephens,  21  Ch.  {I)  22  &  23  Vict.  c.  61,  s.  5 ;  41 

D.  164.  Vict.  0.  19,  s.  3. 
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The  Act  of  1857  provided,  fey  section  45,  that  in  any  case  in  Ch;vin>  1.3. 
which  a  sentence  of  divorce  or  judicial  separation  should  be  Court  has 
pronounced  for  the  adultery  of  the  wife,  it  should  appear  that  ^^  setUe- 
she  was  entitled  to  any  property  either  in  possession  or  re-  "^®^**' 
version,  the  Court  might  order  a  settlement  of  such  property,  or 
any  part  thereof,  for  the  benefit  of  the  innocent  party  and  the 
children  of  the  marriage  {m).  It  was  held  that  this  section  did 
not  give  the  Court  power  to  deal  with  a  settlement  made  on  the 
marriage  of  the  parties  of  the  suit  (w),  or  to  deal  with  property, 
the  payment  of  which  to  the  wife  was  dependent  on  the  dis- 
cretion of  trustees,  such  a  possibility  not  being  a  reversion 
within  the  statute  (o).  Much  larger  powers  were  given  to  the 
Court  by  22  &  23  Vict.  c.  61,  s.  5  (j^),  which  provides  that  the 
Court  may,  after  a  final  decree  of  nullity  of  marriage  or  dissolu- 
tion of  marriage,  inquire  into  the  existence  of  ante-nuptial  or 
post-nuptial  settlements  made  on  the  parties  whose  marriage  is* 
the  subject  of  the  decree,  and  may  make  such  orders  with 
reference  to  the  application  of  the  whole  or  a  portion  of  the 
property  settled  either  for  the  benefit  of  the  children  of  the 
marriage,  or  of  their  respective  parents  as  to  the  Court  shall 
seem  fit. 

Under  this  section  the  Court  can  deal  with  all  deeds  whereby  Whether 
property  is  settled  on  a  woman  in  her  character  of  a  wife,  and  or  not. 
by  which  money  is  to  be  paid  to  her  while  she  continues  a 
wife  (q),  as  well  as  with  a  power  of  appointment  given  to  a 
wife  by  settlement  (r),  but  until  recently  there  was  no  power  to 
make  an  order  under  this  section,  unless  there  was  issue  of  the 
marriage  living  at  the  time  when  the  order  was  applied  for  («). 
The  Court  can  now,  however,  exercise  the  power  given  by  the 
above  section,  notwithstanding  that  there  are  no  children  of  the 

(m)  8ykes  v.  Sykee,  L.  B.,  2  P.  &  {q)  Jump  v.  Jump,  8  P.  D.  159; 

M.  163.  Worsley  v.  WorBley,  L.  E.,  1  P.  &  M. 

(n)  Norria  v.  Norris,  27  L.  J.,  P.  648. 

&  M.  72.  (r)  Evered  v.  Evered,  43  L.  J.,  P. 

(o)  Milne  v.  Milne,  L.  E.,  2  P.  &  &  M.  86;  31  L.  T.,  N.  S.  101. 

M.  295.  (a)  Thomas  v.  Thomas,  2  Sw.  &  T. 

{p)  See  also  Eules  of  the  Divorce  89 ;  Bird  v.  Bird,  L.  E.,  1  P.  &  M. 

Court,  95  et  seq.,  204.  231 ;  Corrance  v.  Corrance,  L.  E.,  1 

P.  &  M.  495. 

M.  N 
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cau  vm.  n,  >.  marriage  (t) ;  this  last  provision  is  not  retrospective  (w) ;  where 
however,  the  decree  nisi  was  pronounced  before,  but  was  not 
made  absolute  until  after,  the  amending  Act  came  into  f orco,  the 
Court  varied  a  settlement,  even  though  there  was  no  issue  of  the 
marriage  (v).  The  respondent  to  a  petition  for  a  divorce  will  be 
restrained  from  disposing  of  property  included  in  a  post-nuptial 
settlement,  before  the  petitioner  who  has  obtained  a  decree  nisi 
can  obtain  an  order  varying  the  settlement  (a?).  A  settlement 
cannot  be  varied  by  depriving  an  infant  child  of  an  interest 
secured  to  it  by  the  settlement  (y),  or  by  altering  the  destination 
of  dividends  due  before  the  date  of  the  order  (s),  but  it  seems 
that  provisions  as  to  the  appointment  of  trustees  will  be 
altered  (a). 
2^^^'  The  object  of  the  Court  in  varying  the  provisions  of  a  settle- 

Sealing  with  ment  is  to  prevent  the  innocent  party  from  being  damaged  in  a 
pecuniary  sense  by  the  dissolution  of  the  marriage  (J).  An 
innocent  party,  therefore,  may  be  relieved  from  a  covenant  to 
appoint  in  favour  of  the  guilty  party  (c),  and  the  conduct  of 
the  parties  as  well  as  their  pecuniary  position  will  be  taken  into 
consideration  (d).  Where  a  marriage  is  dissolved  on  the  wife's 
petition,  and  the  husband's  interest  in  property  brought  into 
settlement  by  the  wife  is  extinguished,  the  Court  will  not  im- 
pose the  condition  that  she  shall  only  enjoy  the  property  dum 
sola  et  casta  vixent  (e),  although  such  a  condition  may  be  im- 
posed when  the  husband  is  ordered  to  make  her  an  allowance 
out  of  his  private  means  (/),  and  the  discretion  given  to  the 
Coxirt  is  wide  enough  to  enable  the  Court  to  exclude  a  guilty 

(t)  41  Vict.  c.  19,  8.  3.  Hope,  L.  E.,  3  P.  &  M.  226;  and 

(u)  Tglm'atY*  Tgleeias,  ^T.  D.  71.  2)avi«v.2)ai;t>8,37L.  J.,P.  &M.  17. 

(v)  Ansdell  v.  Ansddl,   5  P.  D.  (6)  Maudslay  v.  Maudslay,  2  P. 

139.  D.  256;  March  v.  March,  L.  E.,  1 

(«)  Noahes  v.  NoaktB,  4  P.  D.  60;  P.  &  M.  440. 

Watia  V.  WatiSy  24  W.  E.  623.  (c)  Bmyon  v.  Benyon,  1  P.  D.  447. 

[y)  Crispy,  Crisp,  L.E.,  2  P.  &  M.  (d)  Chdwynd  v.  Chetwynd,  L.  E., 

426.  1  P.  &  M.  39. 

(z)  Paul  V.  Paul,  L.  E.,  2  P.  &  (e)  Oladstoney.  Gladstone,  1  P.  D. 

M.  93,  442. 

{a)  MaudshiyY.Maudslay,2'P,'D.  (/)  Fisher  r.  Fisher,  2  S.  &  T. 

256;  OppenheimY.Oppenheim,  53L.  410;  ChdtvyndY»  Chetivynd,  L.  E., 

J.,  P.  D.  &  A.  48;  but  see  Hope  v.  1  P.  &  M.  39. 
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party  from  the  benefit  of  property  brought  into  settlement  on  Ch.  vm,  ■.  >, 
the  marriage  (ff). 

The  trustee  of  a  marriage  settlement  cannot  apply  to  alter  Trustee  can- 
the  settlement;  but  he  may  oppose  an  application  (A).     If  a  vary  settle- 
petitioner  dies  pending  proceedings  the  guardian  of  the  children  ™^*' 
should  make  the  application  (?') ;  if  the  petitioner  dies  before  the 
decree  nisi  has  been  made  absolute,  the  Court  will  not  make 
the  decree  absolute  so    as  to  enable  the    settlements  to  be 
varied  (A:). 


SECTION  IV. 
DECREE  OF  JUDICIAL  SEPARATION  AND  ITS  EFFECTS. 


PAQB 

1.  When  a  decree  of  judicial 

separation  may  be  granted .  179 

2.  May  he  ordered  in  cases  of 

aggravated  assault     ,        .179 

3.  Not  a  bar  to  a  subsequent  peti^ 

tion  for  divorct ,        .        .180 

4.  Constitutes  theWife  a  feme  sole  180 


PAOS 

6.  Property  acquired  after  decree 
goes  on  her  death  intestate  as 
though  she  were  a  feme  sole .  180 

6.  Effect  on  her  domicile  .         .  181 

7.  The  Court  has  not  power  to 

deal  with  settlements  in  case 
of 181 


In  aU  cases  in  which  a  decree  for  a  divorce  d  niensd  et  thoro  When  a  de- 
could  formerly  have  been  pronounced  the  Court  can  now  pro-  ^^J]Ja-" 
nounce  a  decree  for  a  judicial  separation,  which  has  the  same  ^^J^^  ^ 
consequences  as  the  divorce  d  mensd  et  thoro  had  (/) ;  a  judicial 
separation  may  also  be  obtained  on  the  ground  of  adultery, 
cruelty  or  desertion,  without  cause  for  two  years  or  upwards  (m). 

If  a  husband  is  convicted  of  an  aggravated  assault  upon  his  Cases  of  ag- 
wife  within  the  meaning  of  24  &  25  Vict.  c.  100,  s.  43,  the  ^^ 
Court  or  magistrate  before  whom  he  is  convicted  may,  if  satis- 
fied that  the  future  safety  of  the  wife  is  in  peril,  order  that  the 
wife  shall  no  longer  be  bound  to  cohabit  with  h^r  husband. 

(g)  Wigney  v.  Wigney,  7  P.  D.  (i)  Smithe  v.  Smithe,  L.  R.,  1  P. 

177  (C.  A.);    Clifford  v.  Clifford,      &  M.  687. 
9  P.  D.  76.  {k)  Qrant  v.  Grant,  31  L.  J.,  P. 

{h)  Corrance  v.  Corrajice,  L.  R.,      &  M.  174. 
1  P.  &  M.  495.  (I)  20  &  21  Vict.  c.  85,  a.  7. 

(m)  Ibid,  sect.  16. 

n2 


180 


EFFECT  OP  DECREE  ON 


Cli.  Vm.  i.  4 


Whenre- 
fufled. 


Not  a  bar  to 
a  petition  for 
divoroe. 


Constitutes 
wife  9k  feme 
tole. 


Effect  on  pro- 
perty. 


Such  an  order  has  the  effect  of  a  decree  of  judicial  separa- 
tion (»),  and  may,  unless  the  wife  has  committed  adultery,  pro- 
vide for  weekly  alimony  and  the  custody  of  the  children. 

The  Court  wiU  not  grant  a  judicial  separation  to  a  husband, 
on  the  groimd  of  his  wife's  adultery,  if  he  has  been  guilty  of 
cruelty  and  desertion  (o),  or  to  a  wife,  on  the  ground  of  the 
husband's  adultery  and  cruelty,  when  she  herself  has  been 
guilty  of  a  matrimonial  offence  {p), 

A  decree  of  judicial  separation  is  no  bar  to  a  suit  for  a 
divorce,  for  the  matrimonial  tie  continues,  and  adultery  after 
the  decree  may  be  joined  to  cruelty  before  the  separation  [q). 

Where  a  decree  for  a  judicial  separation  has  been  pronounced 
the  wife  is  by  statute  to  be  considered  (quite  apart  from  the 
provisions  of  the  Married  Women's  Property  Act,  1882)  as  a 
fcfne  sole  from  the  date  of  the  decree,  and  while  the  separation 
continues  with  respect  to  property  of  every  description  which 
she  may  acquire,  or  which  may  come  to  or  devolve  upon  her, 
and  also  with  respect  to  any  choses  in  action  not  reduced  into 
possession  at  the  date  of  the  decree.  She  can  dispose  of  all 
such  property  as  though  she  were  a  feme  sole ;  if  she  dies  intes- 
tate, it  goes  as  it  would  have  gone  if  her  husband  were  dead, 
and  if  she  returns  to  cohabitation  with  her  husband,  all  such 
property  as  she  may  be  entitled  to  when  such  cohabitation  shall 
take  place  will,  subject  to  any  agreement  in  writing  made  be- 
tween her  and  her  husband  while  separate,  be  considered  as  held 
to  her  separate  use  (r).  These  provisions  extend  to  property  to 
which  she  has  become  entitled  as  executrix,  administratrix  or 
trustee  since  the  date  of  the  decree,  and  to  property  to  which 
she  is  entitled  in  remainder  or  reversion  («).     The  wife  is  thus, 


(n)  41  &  42  Vict.  0.19,8.4. 

(o)  Lempriere  v.  Lempriere,  L.  E., 
1  P.  &  M.  569. 

(p)  Oroasi  v.  GroBti,  L.  E.,  3  P. 
&M.  118. 

(g)  Green  v.  Oreen,  L.  E.,  3  P.  & 
M.  121 ;  Bland  v.  Bland,  35  L.  J., 
P.  &  M.  104 ;  Teatman  v.  Teaiman, 
21  L.  T.  733. 


(r)  20  &  21  Vict.  c.  85,  s.  25  ; 
Johnson  V.  Lander ,  L.  E.,  7  Eq.  228; 
Be  Ford,  33  L.  J.,  Ch.  180;  Be 
Insole,  L.  E.,  1  Eq.  470;  In  the 
goods  of  Worman,  1  Sw.  &  T.  513; 
In  the  goods  of  Faraday,  2  Sw.  &  T. 
369 ;  Nicholson  v.  Drury  Buildings 
Co.,  7  Ch.  D.  48. 

(»)  Emery's  TrusU,  32  W.  E.  357 ; 
21  &  22  Vict.  c.  108,  bs.  7,  8. 
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during  the  separation,  considered  in  law  as  a  feme  sok  for  the  Ch.  VIIL  i.  4. 
purposes  of  contracts,  wrongs  and  injuries,  and  of  suing  and  Enables  her 
being  sued  {t) ;  her  husband  is  not  liable  on  her  engagements,  sued, 
contracts  or  torts,  nor  is  he  responsible  for  any  costs  she  may 
incur ;  but  if  he  does  not  pay  the  alimony  ordered  he  will  be 
liable  for  necessaries  supplied  to  her  (w).     She  can  give  a  good 
discharge  for  a  legacy  paid  to  her  after  the  decree  (a?),  and  it 
puts  an  end  to  a  restraint  on  anticipation  {t/y, 

No  discharge,  variation  or  reversal  of  a  decree  for  judicial 
separation  is  to  prejudice  or  affect  any  rights  or  remedies  which 
any  person  would  have  had  in  case  the  same  had  not  been 
reversed,  varied  or  discharged  in  respect  of  any  debts,  contracts 
or  acts  of  the  wife  incurred,  entered  into  or  done  between  the 
times  of  the  making  of  the  decree,  and  of  the  discharge,  variation 
or  reversal  thereof  (s). 

Whether  a  decree  of  judicial  separation  enables  a  wife  to  EfiPeotonher 
acquire  a  separate  domicile  has  not  been  expressly  decided  (a), 
but  it  seems  that  the  presumption  of  the  wife's  domicile  being 
that  of  her  husband  fails  after  such  a  decree  (J). 

The  Court  has  not,  in  the  case  of  a  decree  for  a  judicial  Court  has  no 
separation,  that  power  to  deal  with  settlements,  whether  ante-  ^^^^ttle- 
nuptial  or  post-nuptial,  which  is  conferred  on  it  by  statute  in  ^JlJ^g^* 
the  case  of  a  decree  for  dissolution  of  marriage  (c),  but  where  permanent 

.  alimony. 

the  application  for  judicial  separation  is  made  by  the  wife,  the 
Cotirt  can  make  any  order  for  permanent  alimony,  which  shall 
be  deemed  just  (d). 

{t)  Ramsden  v.  Brearley^  L.  B.,  10  (a)  Dolphin  v.  Bohine,  7  H.  L.  C. 

Q.  B.  147.  390. 

(tt)  20  &  21  Vict.  0.  85,  s.  26.  (6)  TFtZ/iama  v.  Dorwicr,  2  Rob.  Ec. 

(x)  He  Coward  d:  Adams*  Furchase,  Rep.  605;   Le  Sueur  v.  Le  Sueur,  1 

L.  R.,  20  Eq.  179.  P.  D.  139. 

(y)  Cooke  v.  Fuller,  26  Beav.  99;  (c)  Gandy  v.  Oandy,  7  P.  D.  168. 

Munt  V.  Olynes,  41  L.  J.,  Ch.  639.  [d)  20  &  21  Vict.  c.  85,  s.  17. 

(«)  21  &  22  Vict.  c.  108,  s.  8. 
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THE  CUSTODY  OF  CHILDREN  AFTER  A  DECREE  FOR  A 
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Pi.OB 
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1.  The  Court  can  indke  orders  as 
to  the  custody  of  children  in 
suits  for  divorce,  nullity  or 
judicial  separation     .        .  182 
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In  any  suit  for  a  judicial  separation  or  for  nullity  of  marriage, 
and  on  any  petition  for  dissolving  a  marriage,  the  Court  can  by 
interim  or  other  order  made  before,  in  or  after  a  final  decree, 
make  such  provision  as  it  thinks  fit,  with  respect  to  the  custody, 
maintenance  and  education  of  the  children,  the  marriage  of 
whose  parents  is  the  subject  of  the  suit  or  decree,  and  it  can 
place  the  children  under  the  protection  of  the  Chancery 
Division  (e).  If  a  husband  is  convicted  of  an  aggravated 
assault  upon  his  wife,  the  Court  or  magistrate  before  whom  he 
is  convicted  may  give  to  the  wife  the  legal  custody  of  any 
children  under  the  age  of  ten  years,  provided  that  the  wife  has 
not  committed  adultery,  or,  if  she  has,  provided  the  adultery  has 
been  condoned  (/). 

The  power  thus  given  to  the  Divorce  Court  may  be  exercised 
as  soon  as  both  parties  are  before  the  Cotirt(^).  The  discre- 
tion given  to  the  Court  is  wider  than  that  which  had  been 
previously  exercised  by  Courts  of  Law  and  Equity  (A),  and  in 
dealing  with  the  question,  the  interests  of  the  children  are 
considered  paramount  (i).  It  can  regulate  their  custody,  until 
the  age  of  sixteen  years  (A:),  it  will  consider  the  conduct  of  the 


(«)  21  &  22  Vict.  c.  85,  8.  35;  22 
$  23  Vict.  c.  61,  8.  4 ;  Eules  of  the 
Divorce  Court,  104,  196,  212. 

(/)  41  &  42  Vict.  c.  19,  8.  4. 

Ig)  Stacey  v.  Stacey,  29  L.  J.,  P. 
&  M.  63. 

(A)  Marsh  v.  Marsh,  1  S.  &  T. 
312. 


(0  Boynton  v.  Boynton,  2  S.  &  T. 
275;  Ryder  v.  Ryder,  30  L.  J.,  P.  & 
M.  44;  Bent  v.  Bent,  2  S.  &  T.  392; 
ly Alton  V.  D' Alton,  L.  E.,  4  P.  D. 
87. 

{k)  MallinsonY*  McUtinson,  L.  E., 
1  P.  &  M.  221. 
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parties,  and  will  not,  as  a  rule,  infringe  pendente  lite  on  the  Ch'  vni;  ■.  g. 

father^s  right  to  the  custody  of  his  children  (/).    K  the  wife 

succeeds  in  her  suit  she  is  generally  entitled  to  the  custody  of 

the  children  (m),  and  where  the  father  is  leading  a  notoriously 

dissolute  life  he  will  probably  be  held  disqualified  from  having 

the  custody  of  them  (n).    After  a  decree  of  judicial  separation 

in  favour  of  the  party  in  whose  custody  the  children  have  been 

placed,  the  Court  may  allow  other  persons  to  question  in  their 

behalf  the  propriety  of  the  custody  (o) ;  and  the  Court  will,  if  it  May  be  giren 

is  for  the  interest  of  the  children  to  do  so,  give  the  custody  of  parties. 

them    to  a  third    person  with  access  on    the  part  of    both 

parents  {p). 


SECTION  VI. 


PROTECTION  ORDER  AND  ITS  CONSEQUENCES. 


PAQB 

1.  When  a  proUdion  order  may 

h6  granted,        .        •        •  183 

2.  It  should  he  reguteredf  and 

may  be  discharged  or  varied  184 
What  constitutes  desertion  for 

this  purpose  .  .  .184 
What  the  order  extends  to  and 

includes     ....  185 


3. 


PAQB 


It  entitles  the  woman  to  sue 
and  he  eued  as  feme  sdU      .  185 

With  regard  to  after-acquired 
property y  she  is  in  the  same 
position  as  though  she  had 
obtained  a  decree  of  judicial 
separation,        .        .        .  186 


By  sect.  21  of  the  Act  of  1857  (q),  a  wife  deserted  by  her  ch.  Tin.  i.  e. 
husband  may  any  time  after  desertion  apply  to  a  police  magistrate,  Froteotion 
to  justices  in  petty  sessions,  or  to  the  Court  for  an  order  to  protect  jo  k^^dt, 
any  money  or  property  she  may  acquire  by  her  own  lawful  ©.85,8.21. 
industry,  and  any  property  of  which  she  may  become  possessed 


(0  CarUidge  v.  CaHUdge,  2  S.  &  T. 
567;  Barnes  v.  Barnes,  L..  R.,  1  P. 
&  M.  463. 

(m)  Marsh  v.  Marsh,  1  S.  &  T. 
312 ;  Suggate  v.  Suggate,  1  S.  &  T. 
492. 

(n)  Hyde  v.  ffyde,  29  L.  J.,  P.  & 
M.  150;  March  v.  March,  L.  B., 


1  P.  &  M.  437. 

(o)  Qodrich  v.  Oodrich,  L.  B.^ 
3  P.  &  M.  134. 

{p)  ly Alton  V.  D' Alton,  4  P.  D. 
87;  Chetwynd  v.  Chettvynd,  L.  B.,  1 
P.  &  M.  39. 

{q)  20  &  21  Vict.  c.  85,  8.  21 ;  21 
&  22  Vict.  c.  108,  B.  6. 
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Ch.  vm.  ■.  6.  after  such  desertion,  agamst  her  husband  or  his  creditors,  or  any 
person  claiming  under  him ;  and  such  magistrate,  or  justices,  or 
Court,  if  satisfied  of  the  fact  of  the  desertion,  that  it  was  without 
reasonable  cause,  and  that  the  wife  is  maintaining  herself  by  her 
own  industry  or  property,  may  make  an  order  protecting  the 
earnings  and  property  of  the  wife  acquired  since  the  commence- 
ment of  the  desertion,  and  they  will  belong  to  the  wife  as  though 

Order  ahould  she  Were  a  feme  sole.  The  order  must  be  registered  in  the 
«  r«firi  County  Court ;  but  this  provision  is  directory  only,  so  that  a 

delay  in  registration  will  not  render  it  invalid  (r),  and  a  wife 
who  has  obtained  such  an  order  is,  during  the  continuance  of  it, 
to  be  during  the  desertion  in  the  like  position  in  all  respects 
with  regard  to  property,  contracts,  suing  and  being  sued,  as  she 
would  be  if  she  had  obtained  a  decree  of  judicial  separation  («). 

Rights  of  A  discharge  or  variation  of  the  order  is  not  to  afPect  any 

^**'^^'    lights  of  third  parties  which  have  been  created  while  it  was  in 

force,  and  persons  who  act  under  it  are  to  be  indemnified  (t). 

Power  to  vary  The  successors  or  substitutes  of  justices  or  magistrates  who  made 

order.  an  Order  can  vary  or  discharge  it  {ti)y  and  an  application  to  dis- 

charge an  order  is  not  limited  to  the  lifetime  of  the  woman  who 
obtained  it(i;). 

Whatoonsti-       Desertion  under  these  sections  means  that  the  husband  has 

tion.  left  his  wife  without  provision  ( y) ;  mere  absence  in  his  ordinary 

occupation  is  not  desertion  (2) ;  the  desertion  must  continue  at 
the  time  when  the  order  is  made;  a  bond  fide  offer  of  the 
husband  to  return  will  destroy  the  right  to  an  order  (a) ;  and 
it  must  be  shown  that  the  wife  is  maintaining  herself  by  her 
own  industry  or  property  (J).  The  application  is  made  on 
affidavit  stating  the  facts  [c) ;  the  order  should  state  the  time 

(r)  In  the  goods  of  Farraday,  31  («)  Ex  parte  Aldridge,  1  S.  &  T. 

L.  J.,  P.  &M.  68.  88. 

(fi)  20  &  21  Vict.  c.  85,  s.  21.  (o)  Cargill    v.    Cargill,    supra; 

{t)  21  &  22  Vict.  c.  108,  ss.  8, 10.  EwaH  v.  Chuhhy  L.  B.,  20  Eq.  454; 

(u)  27  &  28  Vict.  c.  44 ;  see  also  45  L.  J.,  Ch.  108 ;  Budge r.  Weedon, 

Rules  of  the  Divorce  Court,  124,  28  L.  J.,  Ch.  889. 

125,  197.  (6)  Teatman  v.  TeatmaUy  L.  R., 

{x)  Mudge  v.  Adams,  6  P.  D.  54.  1  P.  &  M.  490. 

(y)  Cargill  v.  CargiU,  27  L.  J.,  (c)  Ex  parte  Sewell,  28  L.  J.,  P. 

P.  &  M.  69,  &  M.  8. 
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when  the  desertion  oommenoed,  and  should  he  framed  in  general  Ch.  vm.  ■.  e> 

terms,  not  mentioning  specific  property  (d).    It  only  includes  What  the 

the  lawful  earnings  of  lawful  trade  (e),  it  is  retrospective  (/),  dudes.  " 

hut  does  not  enahle  the  wife  to  maintain  an  action  commenced 

hefore  the  date  of  the  order  ( g).    The  order  extends  to  property 

to  which  the  wife  has  or  shall  become  entitled  as  executrix 

administratrix  or  trustee,  and  property  to  which  she  is  entitled 

in  remainder  or  reversion  (A).     It  also  includes  a  reversionary 

interest  falling  into  possession  after  the  desertion  (i).    Money 

refunded  after  desertion  by  a  liquidator  in  respect  of  shares  the 

property  of  the  wife,  and  registered  prior  to  the  desertion  in  the 

joint  names  of  herself  and  her  husband  {k)y  and  a  legacy  charged 

on  real  estate,  not  reduced  into  possession  before  the  date  of  the 

order,  have  been  held  to  be  property  acquired  after  desertion  {I). 

A  fefrie  covert  who  has  obtained  such  an  order  will  be  ordered 

the  payment  of,  and  can  give  a  receipt  for,  a  legacy  given  to 

her  in  general  terms  {m) ;  and,  if  an  executrix,  she  is  entitled 

to  a  transfer  of  stock  standing  in  the  name  of  her  testator 

without  the  concurrence  of  her  husband  («). 

The  order  entitles  the  woman  to  sue  as  though  she  were  a  Effect  of 
feme  sole;  and  thus  she  can  sue  for  damages  for  libel  (o) ;  it  ^  "' 
discharges  a  restraint  on  anticipation  {p)',it  may  equally  with  a 
decree  for  a  divorce  deprive  the  husband  of  his  right  of  adminis- 
tration (q) ;  it  does  not  deprive  the  wife  of  right  to  alimony 
pendente  lite  (r). 

(d)  Ex  parte  Mullineux,  27  L.  J.,  (m)  Be  Kingsley'e  TrusUy  28  L.  J., 

P.  &M.  19.  Ch.  80;   Be  BainsdorCs  Trusts,  28 

(c)  Mason  v.  MUchell,  34  L.  J.,  L.  J.,  Ch.  334. 

Ex.  68.  (n)  Bathe  v.  The  Bank  of  Eng- 

(/)  Ba  Ann  Elliot,  L.  E.,  2  P.  &  land,  4  K.  &  J.  664. 

M.  274.  (o)  Bamsden  v.  Brtarley,  L.  E., 

{g)  Midland  Bailway  v.  Pye,  10  10  Q.  B.  147. 

0.  B.,  N.  S.  179.  [p)  Cooke  v.  Fuller,  26  Beav.  99 ; 

{h)  21  &  22  Vict.  c.  108,  ss.  7,  8.  Munt  v.  Qlynes,  41  L.  J.,  Ch.  639. 

(»)  Be  WhiUingham,    12  W.    E.  {q)  In  the  goods  of  Stephenson, 

115.  L.  E.,  1  P.  &  M.  287  ;  In  the  goods 

{k)  Nicholson  v.  Drury  Buildings  of  Hay,  L.  E.,  1  P.  &  M.  51. 

Co,,  1  Ch.  D.  49.  (r)  HakewiU  v.  ffakewUl,  30  L.  J. , 

(Q  Be  Coward  and  Adams'  Pwr^  P.  &  M.  254. 
chase,  L.  E.,  20  Eq.  179. 
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SUITS  FOR  NULLITY  OF  MARRIAGE. 


Ch.  vm.  ■.  e.  A  woman  who  has  obtained  a  protection  order  is,  with  regard 
to  property  acquired  since  the  desertion,  in  the  same  position  as 
a  wife  who  has  obtained  a  decree  of  judicial  separation,  so  that 
she  can  make  a  will  of  such  property,  and,  if  she  die  intestate,  it 
will  go  as  though  her  husband  were  dead  (2). 


SECTION  VII. 

MATRIMONIAL  SUITS  OTHER  THAN   SUITS  FOR  DIVORCE 
OR  JUDICIAL  SEPARATION. 


PAQB 

1.  8uiU  fornuUity  0/ marriage  186 

2.  1/  parties  within  prohibited 

degreeSf  or  if  either  is  insane  186 

3.  For  informality  in  celebration 

if  known  to  both  parties      .  187 

4.  For  incompetency .  .  .  188 
6.  Belief  must  be  promptly  sought  188 
6.  Suit  for  restitution  of  conjugal 

rights        .        .        .        .188 


7.  Withdravml  from  cohabita- 

tion the  ground  for  suit    • 

8.  Existing  separation  deed  is 

valid  answer  to 

9.  Jactitation  of  marriage 

10.  Who  can  institute  suit  for  . 

11.  When  decree  in  suit  is  m- 

dence       .        •        •        . 


FAOE 

188 

188 
189 
189 
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Ch.  VIII.  I.  7.  The  jurisdiction  of  the  Ecclesiastical  Courts  in  suits  for  nullity 
of  marriage,  for  restitution  of  conjugal  rights,  and  for  jactitation 
of  marriage,  was  transferred  by  20  &  21  Vict.  c.  85,  to  the  Court 
for  Divorce  and  Matrimonial  Causes. 

A  suit  for  nullity  of  marriage  may  be  instituted  in  the 
Divorce  Division  of  the  High  Court  for  the  purpose  of  obtaining 
a  declaration  that  a  marriage  is  null  and  void. 

A  marriage  is  void  ab  inifiOy  if  the  parties  aflfecting  to  enter 
into  the  contract  are  under  disabilities  which  prevent  them  from 
entering  into  the  contract  at  all. 

The  marriage  of  a  lunatic,  unless  contracted  in  a  lucid  interval, 
is  null  and  void  (a)  ;  so  are  marriages  of  persons  within  the 
prohibited  degrees,  of  persons  already  married ;  and,  therefore, 
of  either  of  the  parties  to  a  divorce  suit,  if  the  marriage  is 


Void  mar- 
riages. 


Marriages  of 
lunatics. 


(2)  In  the  goods  ofFarraday,  2  S. 
&  T.  369. 

(a)  Blackstone,  cited  in  Browning 
V.  Reancy  2  Phill.  69 ;  Hancock  v. 


Peaty,  L.  B.,  1  P.  &  M.  335 ;  and  as 
to  lunatics  so  found  by  commission, 
see  15  Geo.  2,  c.  30. 
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celebrated  before  the  decree  has  been. made  absolute.    Marriages  Ch»  VJ^^»  ■«  ?» 
are  also  void,  if  they  have  been  celebrated  without  the  formalities  FoimalitioB  of 

and  mode  of 

as  to  tiie  place  or  mode  of  celebration  required  by  the  common  celebiation. 

or  statute  law;  but  to  render  a  marriage  by  banns  void,  for 

want  of  compliance  with  the  provisions  of  4  Geo.  4,  c.  76,  it  is 

necessary  that  both  parties  should  be  aware  of  the  informality  (J) ; 

and  in  the  case  of  a  marriage  before  a  registrar,  inaccuracies  in 

the  notice  given  pursuant  to  6  &  7  Will.  4,  c.  85,  have  been 

held  not  to  vitiate  the  marriage  (c). 

Persons,  who  by  the  law  of  the  country  of  their  domicile  are 
under  a  personal  disability  to  contract  marriage,  cannot  go  to 
another  country  and  there  contract  a  valid  marriage  (d). 

To  entitle  a  third  party  to  institute  a  suit  for  nullity  of  Whomajrin- 
marriage,  there  should  be  pecuniary  interest :  mere  relationship  *^  ' 

is  not  enough;  but  as  parents  sure  bound  to  maintain  their 
children  and  grand-children,  they  have  a  sufficient  interest  to 
enable  them  to  maintain  such  a  suit  in  respect  of  their  children 
and  grand-children  (e). 

A  marriage  will  be  declared  void  if  either  of  the  parties  is  impossibility 
impotent,  the  ground  of  the  interference  of  the  Court  being  the  tion?""'""™*' 
practical  impossibility  of  consummation  (/).      Q-enerally,   co- 
habitation for  three  years  will  be  required  (g)  ;   but  if  absolute 
impotency  is  proved  aliunde,  the  Court  will  make  a  decree  with- 
out waiting  for  the  lapse  of  that  time  (A).     Wilful  wrongful 
refusal  of  marital  intercourse  will  not  by  itself  warrant  the 
Court  in  granting  the  decree  (i),  but  if  only  curable  with  great 
danger  to  life,  a  decree  of  nullity  will  be  made  (Ar).     Some  When  delay 
corroboration  of  the  charge,  by  medical  evidence  or  inspection,  is  * 
required,  and  unreasonable  delay,  although  not  an  absolute  bar 

{b)  B.  V.  Wroxton,  4  B.  &  Ad.  68;  Sherwood  v.  Hay,  1  Moo.  P.  0. 

640;  Temphtan  v.  Tyree,  L.  E.,  2  P.  0.  397 ;  43  Eliz.  c.  2 ;  45  &  46  Vict. 

&  M.  420;  Fendall  v.  Goldsmid,  2  c.  75,  s.  21. 

P.  D.  263;  OreavesY.  Oreaves,  L.  E.,  (/)  G.  v.  G.,  L.  E.,  2  P.  &  M. 

2  P.  &  M.  423 ;  Gompertz  v.  Kensit,  287 ;  D.  v.  A.,  1  Eob.  792. 

L.  E.,  13  Eq.  369.  (g)  ScoU  v.  Jones,  2  N.  C.  38. 

(c)  Holmea  v.  Simmons,  L.  E.,  1  {h)  i?".  v.2>.,4S.  &T.86;  i.v.Z., 

P.  &  M.  523.  7  P.  D.  16;  Welde  v.  Wdde,  2  Lee, 

{d)  SoUomayor  v.  De  Barros,  3  P.  580. 

D.  1.  (t)  S.  V.  A.,  3  P.  D.  72. 

(e)  Bevan  v.  McMahon,  2  S.  &  T.  {k)  W.  v.  H.,  30 L.  J.,  P.  &  M.  78. 
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RESTITUTION  OF  CONJUGAL  RIGHTS. 


Ch.  Tin.  I.  7. 

Impotent 
party  oannot 
institute  suit. 


Collusion  a 
bar. 


Restitution  of 

oonjug^ 

rigntfl. 


Withdrawal 
from  cohabi- 
tation the 
gfround  for 
petition. 


Plea  of  sepa- 
ration deed 
valid. 


to  that  suit,  is  a  fonmd9.ble  obstacle  to  its  success  (^,  for  the 
relief  will  not  be  granted  unless  promptly  sought  (m).  Im- 
potency  renders  the  marriage  void  ab  initio,  but  the  impotent 
party  cannot  institute  the  suit  («),  nor  can  a  marriage  be 
impeached  on  this  ground  after  the  death  of  one  of  the 
parties  (o).  The  decree  is  like  a  decree  for  a  divorce,  only  a 
decree  nisi  in  the  first  instance,  and  if  collusion  is  proved  it  will 
not  be  made  absolute  (/>). 

Application  for  restitution  of  conjugal  rights  may  be  made 
by  petition  to  the  Court,  and  the  Court  may,  if  satisfied  of  the 
truth  of  the  allegations  contained  in  the  petition,  and  that 
there  is  no  legal  ground  why  the  decree  should  not  be  made, 
grant  a  decree  of  restitution  (q).  A  written  demand  for  co- 
habitation must  first  be  made,  and  the  respondent  may,  if 
willing  to  return  to  cohabitation,  obtain  a  stay  of  proceed- 
ings (r).  The  only  ground  for  a  petition  of  this  nature  is  that 
one  party  has  withdrawn  from  cohabitation  without  lawful 
excuse;  the  Court  cannot  entertain  the  petition  if  there  is 
cohabitation  (5),  but  if  there  has  been  withdrawal,  then  the 
petitioner  is  entitled  to  a  decree,  unless  the  respondent  can 
prove  some  matrimonial  offence  which  would  be  a  ground  for  a 
decree  of  judicial  separation  (i).  Mere  improprieties  on  the  part 
of  a  wife  form  no  defence  (w) ;  but  a  wife  who  has  committed 
adultery  cannot  obtain  a  decree,  even  though  the  husband  has 
also  committed  adultery  {x).  Impotency  is  a  sufficient  answer 
to  such  a  petition,  as  the  validity  of  the  marriage  is  thereby 
denied  (y).  It  was  for  some  time  doubtful  whether  a  separation 
deed  could  be  pleaded  in  answer  to  such  a  petition,  although 
it  aflEorded  a  good  answer  to  a  charge  of  unjustifiable  absence, 


(0  B.  V.  B.y  1  P.  D.  405. 

(m)  Cuno  V.  Cuno,  L.  E.,  2  H.  L. 
So.  App.  300. 

(n)  Norton  v.  Seto7i,  3  Phill.  147. 

(0)  A.  V.5.,  L.  E.,  1  P.  &  M.  669. 

Ip)  36  &  37  Vict.  c.  31. 

Iq)  20  &  21  Vict.  c.  86,  s.  17. 

(r)  Eules  176,  176. 

{$)  Pearson  v.  Pearson,  33  L.  J., 
P.  &  M.  166;  Orme  v.  Orme,  2  Add. 
382. 


(<)  ScoU  V.  ScoUy  34  L.  J.,  P.  & 
M.  23 ;  Burroughs  v.  Burroughs,  2 
8.  &  T.  303;  Dysart  v.  Dysart,  1 
Eob.  106. 

(m)  Bippingall  v.  Bippi^gaJl,  24 
W.  E.  967. 

(ac)  Hope  v.  jffopc,  27  L.  J.,  P.  & 
M.  43 ;  1  8.  &  T.  94. 

{y)  Bicketts  v.  Bicketts,  36  L.  J., 
P.  &  M.  92. 
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but  it  is  now  settled  that  it  can ;  and  it  is  an  d  fortiori  case,  Ch.  VIIL  ■.  1 
that  if  it  contain  an  agreement  that  no  suit  for  the  restitution  of 
conjugal  rights  sheJl  be  instituted,  the  parties  to  the  agree- 
ment will  be  held  bound,  and  a  petition  presented  by  either  will 
be  dismissed  (s).  A  petition  for  restitution  of  conjugal  rights 
is  not  the  appropriate  remedy  for  desertion  («). 

The  duty  of  the  Court  to  issue  an  attachment  for  non-com- 
pliance with  a  decree  for  the  restitution  of  conjugal  rights  is  the 
same  since  the  Divorce  Acts  as  it  was  before,  and  a  husband 
does  not  comply  with  the  order  by  providing  for  his  wife  a 
suitable  house,  and  a  sufficient  income,  unless  he  resides  in  the 
house  with  her  (J). 

Jactitation  of  marriage  is  when  "  one  of  the  parties  boasts  or  Jactitation  of 
gives  out  that  he  or  she  is  married  to  the  other,  whereby  a  ™*™*^- 
common  reputation  of  their  matrimony  may  ensue.  On  this 
ground  the  party  injured  may  libel  the  other  in  a  Spiritual  Court, 
and  unless  the  defendant  undertakes  and  makes  out  proof  of  the 
actual  marriage  he  or  she  is  enjoined  perpetual  silence  on  that 
head"(c). 

To  such  an  action,  which  is  now  of  very  rare  occurrence,  the 
respondent  may  answer  by  denying  the  charge,  may  prove  a 
marriage,  or  may  allege  that  the  petitioner  has  allowed  the 
respondent  to  assume  the  married  character,  and,  in  such  a  case, 
the  Court  has  refused  to  pronounce  a  sentence  of  malicious 
jactitation  (d).  A  decree  of  perpetual  silence  was  made  against 
the  jactitator  in  the  case  of  an  informal  Jewish  marriage  (e). 
Such  a  suit  can  only  be  instituted  by  one  of  the  parties  to  the  The  suit  can 
alleged  marriage  (/),  unless  the  complainemt  be  a  minor,  in  only^y  party 
which  case  the  guardian  has  been  allowed  to  maintain  the  *<>  *^®  aJ^eged 

(z)  MarsJuUl  v.  MarsJuUl,  5  P.  D.  liament  in  the  present  session  (1884) 

19 ;  Anquez  v.  Anquez,  L.  E.,  1  F.  to  alter  the  law  in  that  respect. 

&  M.  176 ;  Wilaon  v.  Wilson,  1  H.  (c)  3  Blackst.  Comm.  93. 

L.  Ca.  572 ;  Besant  v.  Wood,  12  Ch.  {d)  Hawkey,  Cvrri,  2 Hagg.  Cons. 

D.  605.  280;  Bodkin  v.  Case,  Milward's  Ir. 

(a)  Dryadale  v.  Dryadale,  L.  B.,  Ecc.  Bep.  355. 

1  P.  &  M.  365 ;  36  L.  J.,  P.  &  M.  («)  Qoldsmid  v.  Bromer,  1  Hagg. 

39.  Cons.  324. 

{h)  Wddon  v.  Weldon,  9  P.  D.  52.  (/)  Ex  parte  OampheU,  31  L.  J., 

A  bill  has  been  introduced  into  Par-  P.  &  M.  60. 


marriage. 
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Ch.  vm.  1.  7.  suit  {g),    A  sentence  of  jactitation  has  been  received  upon  a  title 
When  sen-      in  ejectment  as  evidence  against  a  marriage,  and  in  personal 

tence  in  this  x*  i?         j   j  ,  .  , 

suit  eyidence.  actions  lounded  on  a  supposed  mamage;  but  it  was  not 
admitted  as  conclusive  evidence  in  a  criminal  case  so  as  to  stop 
a  prosecution  founded  on  a  charge  of  bigamy  (//). 
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Oh.  vm.  1. 8.      Alimony  is  an  allowance  made  to  a  wife  out  of  her  husband's 
Alimony.         means  for  her  support,  either  during  a  matrimonial  suit  or  after 
its  termination. 

A  wife,  who  sued  for  a  divorce,  was  always  treated  as  a  privi- 
leged suitor,  as  regards  maintenance  and  costs,  for  the  reason 
that  all  her  property  was  presiuned  to  vest  in  her  husband,  so 
that  provision  was  made  for  her  in  the  Ecclesiastical  Court,  by 
-  allowing  her  alimony  during  the  pendency  of  the  suits  which 
could  be  brought  in  those  Courts,  and  by  providing  in  proper 


{g)  Duller  v.  Dolben,  2  Lee,  312. 


{h)  The   Duchess    of  Kingston's 
case,  2  Sm.  L.  C,  8th  edit.  p.  784. 
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oases  permanent  alimony  or  maintenance  for  her  after  the  suit  Ch«^in.  ■.  8. 
had  been  determined. 

The  Act  (*),  which  established  the  Divorce  Court,  empowered  In  the  Divorce 
it  in  granting  a  decree  for  a  divorce  to  secure  to  the  wife  such  a 
gross  or  annual  sum  of  money  as  should  be  reasonable,  regard 
being  had  to  her  fortune,  to  the  ability  of  the  husband,  and  to 
the  conduct  of  the  parties,  and  gave  it  the  same  power  to  make 
interim  orders  for  the  payment  of  money  during  the  pendency 
of  a  petition,  as  it  would  have  in  a  suit  for  a  judicial  separation. 
It  has  since  been  enacted  {j)  that  the  Court  may,  in  such  cases,  Weekly  or 
order  the  husband  to  make  monthly  or  weekly  payments  to  his  ^^entsmay 
wife,  and  the  amount  may  from  time  to  time  be  varied  {k).  ^  ordered. 

A  wife,  who  is  a  petitioner  in  a  cause,  may  present  a  petition  Alimony 
for  alimony  pendente  lite  as  soon  as  the  citation  in  the  principal  ^^  ^       ^* 
suit  has  been  served,  or  as  soon  as  an  order  dispensing  with 
service  has  been  made,  and  a  wife  who  is  a  respondent  may  do 
so  after  having  entered  an  appearance  (/)  ;  and,  when  once  the 
marriage  is  established  as  a  fact,  she  is  entitled  to  alimony 
pendente  litCy  unless  her  husband  has  no  means,  or  she  has 
sufficient  means  of  her  own  (m).     Nothing  is  eJlowed  to  inter* 
fere  with  the  primd  fade  right,  so  that  the  fact  that  a  wife  is 
imprisoned  for  felony  does  not  affect  it  («)  ;  and  a  deed  intended 
to  convey  all  the  property  of  the  husband  against  whom  a  suit 
for  a  divorce  is  pending  will  be  set  aside  {o).     For  this  purpose  Wife  for  this 
the  wife  is  considered  an  innocent  party,  notwithstanding  any  SdOToTinno- 
allegations  charging  her  with  adultery  (jo).    A  plea  to  the  *^*- 
jurisdiction  of  the  Court  does  not  affect  the  power  of  the  Court 
to  allow  such  alimony  {q). 

Alimony  will  not  be  given  if  the  husband  is  not  shown  to  Husband 
have  present  income ;  an  expectation  of  future  income  will  not  ^^J^l^. 

come. 

(t)  20  &  21  Vict.  0.  85,  s.  32;  29  (m)  MUu  v.  Chilton,  1  Eobert- 

&  30  Vict.  c.  32,  s.  1.    See  also  son,  684,  at  p.  700. 

Bules  of  the  Divorce  Court,  81  to  (n)  Kelly  v.  Kelly,  32  L.  J.,  P.  & 

103,  189,  190,  204.  M.  181. 

(y )  29  &  30  Vict.  c.  32,  s.  1.    The  (o)  Blenkinsopp  v.  BlenhiriMpp,  1 

order  cannot  be  made  in  the  alterna-  De  G. ,  M.  &  G.  495. 

tive,  Medley  v.  Medley,  7  P.  D.  122.  (p)  Cramjpton  v.  Crampton,  32  L, 

{k)  Jardine  v.  Jardine,  6  P.  D.  213.  J. ,  P.  &  M.  142. 

{l)  Bules  of  the  Divorce  Court,  (3)  Bonalds  v.  Ranalds,  L.  E., 

Sl,S2et8eq,  3  P.  &  M.  259. 
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AMOUNT  OF  AUMONY. 


Ch.  Tin.  I.  8. 


Wife  must 
not  haye  inde- 
pendent pro- 
perty. 


Amount  regu- 
lated by  cir- 
oumatances  of 
each  case. 


When  pay- 
able. 

Ceases  when 
wife's  adul- 
tery esta- 
blished. 

Arrears  must 
be  paid. 


suffice  (r) ;  but  it  will  be  allotted  on  his  average  annual  earn- 
ings, although  he  may  at  the  moment  be  out  of  employment  («). 
It  will  not  be  allotted,  if  the  wife  has  sufficient  independent  pro- 
perty of  her  own,  if  she  has  been  living  apart  from  her  husband, 
has  been  and  is  still  able  to  support  herself  by  her  own  earn- 
ings (t) ;  nor  if  she  is  living  with  another  man  and  is  supported 
by  him  (ti) ;  nor  will  it  usueJly  be  allotted  by  way  of  an  increased 
allowance  to  a  wife  who  is  separated  from  her  husband  and  who 
receives  an  annuity  under  the  separation  deed  (x).  The  amount 
given  by  the  Ecclesiastical  Courts  was  generally  one-fifth  of  the 
husband's  net  income ;  but  the  circumstances  of  each  case,  such 
as  the  nature  of  the  property,  the  expenses  of  supporting  the 
children  of  the  marriage,  and  the  extravagance  of  the  wife,  are 
taken  into  account  (y).  The  fact  that  the  husband  has  to  sup- 
port his  children  by  a  prior  marriage  makes  no  difference  in  the 
amount  allotted  (s),  nor  will  it  be  increased  if  the  wife  supports 
the  children  of  the  marriage,  as  in  such  a  case  she  should  apply 
for  maintenance  for  them  under  sect.  35  of  the  Act  of  1857. 

The  alimony,  if  allotted,  is  payable  from  the  service  of  the 
citation  (a)  ;  and  where  the  wife  is  the  respondent  in  a  suit  in 
which  adultery  is  charged,  it  ceases  when  the  adultery  is 
established  (i) ;  but  if  there  are  arrears,  the  Court  will  not  make 
a  decree  nisi  obtained  by  the  husband  absolute  until  the  arrears 
are  paid  (c),  and  aUmony  wiU  continue  to  be  payable  to  her 
during  an  appeal,  unless  it  is  merely  frivolous  and  vexatious  (d) ; 


(r)  Fletcher  v.  Fletcher,  2  S.  &  T. 
434 ;  31  L.  J.,  P.  &  M.  82 ;  Brown 
V.  Brown,  3  S.  &  T.  217 ;  32  L.  J., 
P.  &  M.  144;  Oaynor  v.  Gaynor, 
31  L.  J.,  P.  &  M.  116. 

(fi)  Thompson  Y,  Thompson,  L.  E., 
1  P.  &  M.  553. 

{t)  Ooodheim  v.  Qoodheim,  2  S.  & 
T.  250;  30  L.  J.,  P.  &  M.  162; 
Coombs  V.  Coombs,  L.  B.,  1  P.  &  M. 
218;  Burrows  v.  Burrows,  L.  E.,  1 
P.  &  M.  653 ;  Oeorge  v.  George,  32 
L.  J.,  P.  &  M.  17. 

(m)  Eolt  V.  HoU,  L.  E.,  1  P.  &  M. 
610. 


((c)  Powell  V.  Powell,  L.  E.,  3  F. 
&  M.  186. 

(y)  Hawkes  v.  Hawhes,  1  Hag. 
526;  Harris  v.  Harris,  1  Hag.  361. 

(a)  Hill  V.  HiU,  33  L.  J.,  P.  & 
M.  104. 

(a)  Nicholson  v.  Nicholson,  31  L. 
J.,  P.  &  M.  165. 

(6)  Madan  v.  Madan,  19  L.  T., 
N.  S.  612;  Wells  v.  Wells,  3  8.  & 
T.  542;  33L.  J.,  P.  &  M.  151. 

(c)  Latham  v.  Latham,  30  L.  J., 
P.  &  M.  163 ;  2  S.  &  T.  299.  See 
Ellis  V.  Fllis,  8  P.  D.  188. 

{d)  Jones  v.  Jones,  L.  E.,  2  P.  & 
M.  333. 
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nor,  if  the  wife  use  due  diligence  in  claiming  alimony,  will  the  Ch.  vni.  i.  8. 
husband  be  allowed  to  withdraw  his  petition,  until  he  has  paid 
the  alimony  allotted  to  her  up  to  the  time  of  withdrawal  [e) ; 
but  although  no  order  will  be  made  after  a  decree  nisi,  if  the 
wife  has  been  imnecessarily  tardy  in  filing  her  petition  for 
alimony  (/),  yet,  after  a  decree  nisi,  and  before   a   decree  Can  be  given 
absolute,  the  suit  is  still  pending,  so  that  alimony  pendente  lite  ^^  ^^^^ 
can  during  that  period  be  granted  ( g). 

The  terms  maintenance  and  permanent  alimony  are  gene-  Maintenanoe 
rally  used,  the  former  when  the  decree  is  for  the  dissolution  of  nent^i^mony. 
the  marriage,  the  latter  when  the  decree  is  for  the  relief  sought 
in  the  other  suits,  the  jurisdiction  over  which  has  been  trans- 
ferred from  the  Ecclesiastical  Courts  to  the  Divorce  Division. 

The  petition  for  maintenance  should  be  filed  after  the  decree  Petition  for 
nisi,  and  before  the  decree  absolute  (h) ;  but  the  Court  has  power  nisi. 
to  make  the  order  after  the  decree  absolute  has  been  pronounced  (t). 

The  amount  to  be  allotted  as  maintenance  in  the  case  of  a  Princii)le  on 
dissolution  of  marriage  is  in  the  discretion  of  the  Court  (A),  aUotted. 
regard  being  had  to  the  fortune  of  the  wife,  the  ability  of  the 
husband,  and  the  conduct  of  the  parties ;  it  can  allot  a  gross 
sum,  or  order  an  annual,  monthly  or  weekly  payment  to  be 
made,  and  the  principle  on  which  the  Court  acts  is,  that  a  wife 
is  not  to  be  left  destitute,  but  that  she  is  not  to  gain  greatly 
by  the  decree  of  dissolution,  and  that  she  shall  enjoy  it  dum 
casta £t  sola  vixerit  {I), 

In  grantiDg  permanent  alimony  in  cases  which  were  formerly  Permanent 
within  the  cognizance  of  the  Ecclesiastical  Courts,  the  Court  of  prSdpiee  of 
Divorce  follows,  and  is  guided,  by  the  rules  and  principles  which  c^^^^ 
prevailed  in  those  Courts  {m).    The  petition  may  be  filed  after  lowed, 
the  final  decree  (n) ;  the  amount  allotted  is  larger  than  that 

(e)  TwUtldon  v.  Tvnstleton,  L.  E.,  (i)  Sidney  y,  Sidney,  36  L.  J.,  P.  & 

2  P.  &  M.  339.  M.  73;  Bradley y.  Bradley,  3  P. D. 47. 

(/)  Nohlelt  Y.Nohldt,  L.  E.,  1  P.  (^')  20  &  21  Vict.  c.  85,  s.  32. 

A  M.  661.  (0  Fisher  v.  Fiaher,  31  L.  J.,  P. 

{g)  Ellis  V.  miis,  8  P.  D.  188;  &  M.  1 ;  2  S.  &  T.  410. 

8,  V.  B.,  53  L.  J.,  P.  D.  &  A.  63.  (m)  Haigh  v.  Haigh,  L.  E.,  1  P. 

{h)  Eules  of  the  Divorce  Court,  &  M.  709. 

95,  96 ;  Charles  v.  Charles,  L.  E.,  1  (n)  Covdl  v.  Cwell,  L.  E.,  2  P.  & 

P.  &M.  260.  M.  411. 


194  PERMANENT  ALIMONY. 

Ch.  yni.  B.  8.  ollGwei  pendente  liUj  and  may  amount  to,  but  must  not  exceed, 
a  moiety  of  the  joint  income  (o).  The  conduct  of  the  parties, 
the  means  possessed  by  the  wife  {p)y  and  the  necessary  expenses 
incurred  by  the  husband  in  earning  his  income  {q)y  will  all  be 
taken  into  account;  but  in  the  absence  of  proof  that  the  husband's 
income  has  altered,  the  income,  on  which  alimony  pendente  lite 
was  granted,  will  be  taken  as  the  basis  for  the  permanent 
alimony  (r).  If  it  has  diminished,  he  should  bring  the  fact 
before  the  Court  on  ajffidavit  («) ;  if  the  wife  desires  to  show  it 
has  increased,  or  that  her  own  means  have  diminished,  she 
should  file  a  petition  to  that  effect  {t). 

Is  giyen  from  Permanent  alimony  is  generally  given  from  the  date  of  the 
decree.  The  Court  will  not  order  a  husband  to  execute  a  deed 
charging  his  property  with  the  payment  of  permanent  alimony  (w) ; 

A  Bum  may     but  where  his  conduct  was  considered  to  render  it  necessary,  he 

lutely.  was  ordered  to  secure  to  his  wife  the  payment  of  a  sum  abso- 

lutely {x) ;  and  the  Court  will  authorize  sequestrators  to  receive 
portions  of  a  pension  in  order  to  enforce  payment  of  ali- 
mony (y).  Where  the  parties  are  separated  because  of  the 
cruelty  of  the  wife,  alimony  was  formerly  not  granted  (s). 

A  wife  who  has  agreed  to  a  sum  for  separate  maintenance,  is 
not  thereby  precluded  from  obtaining  permanent  alimony  after  a 
divorce  granted  for  offences  committed  after  the  agreement  (a). 

An  order  An  Order  for  alimony  makes  the  wife  a  ludfiment  creditor  of 

makes  the  ,  ,  . 

wife  a  judg-    the  husband  (b).    Savings  out  of  alimony  can  be  disposed  of  by 

ment  creditor.      m  /  \ 
Will  {c), 

(o)  Haigh  v.  Haigh,  L.  E.,  1  P.  (a?)  Morris  v.  Morris^  31  L.  J.,  P. 

&  M.  709 ;  Bules  of  Divorce  Court,  &  M.  33. 

189  ef  seq,  (y)  Sansom  v.  Sansom,  4  P.  D. 

{p)  Eaton  V.  EcUon,  L.  R,  2  P.  69;  Dent  v.  Dent,  L,  E.,  1  P.  &  M. 

&  M.  51.  366.    If  the  pension  is  not  assign- 

{q)  Louis  V.  Louis,  L.  E.,  1  P.  &  able,  no  order  will  be  made.    Birch 

M.  230.                                        *  V.  Birch,  8  P.  D.  163. 

(r)  Oreentoood  v.   Greenwood ,  32  (z)  Dart  v.  Dart,  32  L.  J.,  P.  & 

L.  J.,  P.  &  M.  136;  Moore  v.  Moore,  M.  125 ;  3  S.  &  T.  208.    See,  how- 

3  S.  &  T.  606.  ever,  Prichard  v.  Frichard,  3  S.  & 

(«)  Davies  v.  Davies,  32  L.  J.,  P.  T.  523. 

&  M.  152.  («)  Morrall  v.  Morrall,  6  P.  D.  98. 

{t)  FiskY.  FiskySl L.  J.,P.&M.60.  (6)  Oliver  v. Lotvther,  42  L.  T.  47. 

{u)  Hyde  v.  Hyde,  34  L.  J.,  P.  &  (c)  Moore  v.  Barber,  34  L.  J.,  Ch, 

M.  63;  4S.  &T.  80.  667. 


COSTS  OP  WIPE  IN  MATRIMONIAL  CAUSES.  195 

As  a  general  rule,  a  husband  is  liable  for  his  wife's  costs,  and  Ch.  Vlli.  b.  8. 
he  must  pay  all  the  reasonable  costs  of  conducting  his  wife's  Liability  of 
oase(flQ.     The  law  assumed  that  all  the  property  of  the  wife  wife's  costs, 
passed  to  her  husband,  so  that  in  many  cases  the  wife  not  only 
does  not  pay  costs,  but  she  litigates  at  the  expense  of  her 
husband ;  but  if  she  has  separate  property,  there  is  no  reason 
why  she  should  not  be  made  to  pay  costs  like  any  other 
suitor  ((?). 

In  the  Ecclesiastical  Courts  the  wife  was  entitled  to  have  her 
costs  taxed  de  die  in  dieniy  and  the  practice  in  those  Courts, 
where  the  evidence  was  taken  by  affidavit,  was  to  tax  and  pay 
the  wife's  costs  before  trial,  without  limiting  the  amount  to  any 
sum  deposited  by  the  husband  as  security  (/).  According  to  Depositor 
the  present  practice,  the  husband  is  required  to  deposit  in  Court  h^^^a  ^ 
or  to  give  security  for  a  sum  of  money  to  answer  the  wife's  ^eqi^iJ^- 
costs  properly  incurred  (g) ;  and  when  the  decision  is  against  the 
wife,  no  costs  of  or  incidental  to  the  hearing  or  trial  are  to  be 
allowed  against  the  husband,  except  such  as  may  be  applied  for 
and  ordered  to  be  allowed  by  the  judge  at  the  hearing  or  trial  (h). 
This  rule  gives  the  Court  a  reasonable  discretion  in  the  matter 
of  costs,  but  even  if  the  wife  fail  in  a  suit,  costs  ought  only  to 
be  refused  to  her  where  her  solicitor  has  instituted  an  unreason- 
able 8uit(i).  And  the  Court  of  Appeal  held  that  where  a 
husband  obtained  a  decree  nisi  for  a  divorce,  still  he  ought  to 
pay  aU  his  wife's  costs  properly  incurred  in  defending  herself  (k); 
but  if  application  is  made  for  the  payment  of  the  full  costs  of  a 
wife  who  has  been  found  guilty,  the  Court  will  postpone  its 
decision  imtil  her  costs  have  been  taxed  (/).  A  wife  who  has 
obtained  a  decree  nisi  with  costs  is  entitled  to  enforce  payment 
of  those  costs,  notwithstanding  the  intervention  of  the  Queen's 

{d)  WdU  V.  WelU,  1  S.  &  T.  308;  Smith,  7  P.  D.  227. 

Chdwynd  v.  Chetwynd,  34  L.  J.,  (g)  Eules  of  the  Divorce  Court, 

Mat.  65.  158. 

{e)  Milne  v.  MilnCy  L.  E.,  2  P.  &  (/t)  Eules  of  the  Divorce  Court, 

M.  202;  Miller  v.  Miller,  L.  E.,  2  159. 

P.  &  M.  13.  (t)  Flower  v.  Flotver,  L.  E.,  3  P. 

(/)  KeaU  V.  KeaU,  1 S.  &  T,  334 ;  iSb  M.  132. 

28  L.  J.,  P.  &  M.  57;  Robertson  v.  {k)  Rohertaon  v.  Rohertson^  supra, 

Robertson,  6  P.  D.    119;  Smith  v.  \l)  Smith  v.  Smith,  7  P.  D.  84.  • 
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Costs  where 
-wife  has 
separate 
property. 


Ch.  yni.  8.  8.  Prootor  befote  it  is  made  absolute  (m).  An  applicatioii  for  the 
wife's  costs  can  be  entertained  in  a  meritorious  case  after  the 
trial  if  there  are  special  grounds  for  the  delay  {n).  If  the  wife 
has  separate  property,  the  rule  no  longer  remains  the  same,  ior 
the  Court  has  power  to  order  a  wife  who  is  petitioner  to  give 
security  for  costs  (o).  A  wife  possessing  separate  property,  who 
failed  in  her  suit  for  a  judicial  separation,  was  not  allowed 
costs,  although  security  had  been  given  {p) ;  and  in.  a  suit  for 
restitution  of  conjugal  rights,  a  wife  possessing  separate  property 
was  held  liable  for  her  own  costs  (q). 


(m)  Gladstone  y.  Gladstone^  L.  B., 
3  P.  &  M.  260. 

(n)  Somervtlle  v.  Somerville,  36  L. 
J.,  P.  &M.  87 ;  Conradi  v.  Conradi, 
L.  E.,  1  P.  &  M.  163. 


(o)  M.  V.  De  B,,  33  L.  T.  263. 
\p)  Heal  V.  Heal,  36  L.  J.,  P.  & 
M.  62. 
(2)  Holmes  v.  Holmes,  2  Lee,  90. 
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Hayino  discussed  the  Bights  and  Liabilities  of  Husband  and  Oh.  iz.  1. 1. 
Wife  aooording  to  the  general  Law  of  the  Land,  we  now 
proceed  to  consider  those  Bights  and  Liabilities  when  con- 
trolled or  affected  by  special  stipulation.  And  here  it  may  be 
observed,  that  the  parties  to  marriage  contracts  (as,  indeed, 
to  other  contracts)  will  take  by  law  all  the  rights,  and  will 
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Distinotion 
between  pzo- 
zniaes  to 
many  and 
promises  in 
consideration 
of  marriage. 


Ch.  g.  ■.  1.  be  under  all  the  Kabilities,  from  which  special  stipulation  does 
not  exclude  them.  So  that,  in  considering  cases  of  special 
stipulation,  it  will  be  necessary  to  keep  constantly  in  view 
those  ^'general  rules"  which  have  been  discussed  in  the  first 
part  of  this  treatise. 

Special  stipulations  may  be  either  by  ante-nuptial  or  by  post- 
nuptial agreement. 

To  begin,  then,  with  stnte-nuptial  agreements,— the  Statute 
of  Frauds,  section  4,  enacts: — 

That  no  action  shall  be  brought  whereby  ....  to  charge  any  person 
upon  any  agreement  m&de  upon  consideration  of  marriage  ....  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall^bo  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized. 

And  yet  a  promise  to  marry  (which  in  this  respect  is  veiy 
distinguishable  from  a  promise  in  consideration  of  marriage)  ^  is 
binding,  although  merely  verbal  (a). 

The  ground  of  this  distinction,  though  solid,  is  not  imme- 
diately apparent  (6).  For  the  purpose  of  elucidation,  therefore, 
a  few  words  may  be  said  respecting  promises  to  marry,  before 
entering  on  the  examination  of  promises  and  agreements  in 
consideration  of  marriage. 

Promises  to  marry,  however  expressed,  and  whether  oral  or 
written,  always  point  at  one  object — an  object  definite  and 
certain.  Consequently,  there  never  can  be  any  difficulty  in 
saying  what  it  is  that  the  promising  parties  are  to  perform. 
This  is  perhaps  one  reason  why  the  law  is  satisfied  with  parol 
proof  of  a  promise  to  marry.  Another  reason  seems  to  be^ 
that  to  insist  on  having  written  evidence,  would,  in  many  in- 
stances, prove  an  encouragement  to  perfidy.     Be  this,  however. 


(a)  Cork  Y.Baker,,  1  Str.  34;  Har- 
rison  v.  Cage,  1  Eaym.  386.  By 
these  cases  it  has  been  decided  that 
an  agreement  between  two  persons 
to  marry  is  not  an  agreement  in 
consideration  of  marriage,  but  that 
these  terms  are  confined  to  promises 
to  do  something  in  consideration 
of  marriage,  other  than  the  perform- 


ance of  the  contract  of  maniage 
itself. 

(6)  *  *  It  would  certainly  strike  any 
one  (except  perhaps  a  lawyer)  that 
a  promise  by  a  woman  to  marry  a 
man,  in  consideration  of  his  promis- 
ing to  marry  her,  was  an  agreement 
made  in  consideration  of  marriage." 
— Smith  on  Contracia, 
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afi  it  may,  nothing  is  better  estabKshed  now(c)  than  that  a   Ch'  n^  ■*  1« 
parol,  or  verbal  promise  to  many,  is  binding.     But  specific 
performance  cannot  be  compelled;  the  sole  remedy  for  breach  Remedy  on 
of  a  promise  to  marry  being  the  recovery  of  damages  for  non-  ^^ 
performance.    And  such  damages  are  alike  recoverable,  whether 
the  promise  be  established  by  oral  testimony  or  by  written 
evidence. 

This  remedy  by  way  of  damages  for  breach  of  promise  (which  Remedy  not  of 
many  think  a  discredit  to  our  institutions),  is  not  of  very  ancient 
date  in  the  law.  It  seems  to  have  been  unknown  to  Lord  G.  J. 
Vaughan  (who  presided  in  the  Court  of  Common  Pleas  from 
1668  to  1674) ;  for  we  find  that  eminent  judge  expressing  a 
doubt  whether  any  action  could  be  maintained  on  mutual  pro- 
mises to  marry  (d).  Such  promises  are  not  to  be  confounded 
with  the  ancient  promise  of  marriage  defuturo  cum  copuldy  which, 
as  we  have  seen,  gave  ground  for  a  suit  in  the  Spiritual  Court 
to  compel  solemnization  in  facie  ecclesuB  (e) ;  for  the  promise  de 
futuro  cum  copuld  constituted  ipsum  fnairimonium;  whereas  a 
promise  to  marry  in  modem  times  acquires  no  additional  force 
from  a  copula^  and,  since  the  passing  of  Lord  Hardwicke's 
Act  (/),  is  neither  in  itself  a  marriage,  nor  warrants  any  eccle- 
siastical process  to  compel  solemnization. 

In  short,  it  warrants  nothiag  but  an  action  at  law  for  the 
recovery  of  damages  when  a  breach  has  been  committed. 

By  32  &  33  Vict.  c.  68,  it  is  provided  that  the  parties  to  any  Parties  to 
action  for  breach  of  promise  of  marriage  shall  be  competent  to  petent  to  give 
give  evidence  in  such  action,  and  it  also  enacts,  that  no  plaintiff  ®^^^^* 
in  such  an  action  shall  recover  imless  his  or  her  testimony  shall 
be  corroborated  by  some  other  material  evidence  in  support  of 
the  promise  (^). 

(e)  This  was  not  so  always;  for  is  apparently  more  modem  still; 

not  long  after  the  passing  of  the  the  first  instance  being  that  of  the 

Statute  of  Frauds,  it  was  decided  Duke  of  Norfolk  y.  Sir  J,  Jermayne^ 

that  a  promise  to  marry  (like  a  pro-  in    1692.      See    Lord   Campbell's 

mise  in  consideration  of  marriage),  "  Lives  of  the  Chancellors,"  vol.  iv. 

must  be  in  writing  and  signed.  See  p.  106. 

Fhilpot  V.  Wallety  3  Lev.  65.    But  (c)  See  ante,  p.  5. 

that  case  is  no  longer  law.  (/}  See  ante,  p.  6. 

{d)  Hdt   V.   Ward    Clarencieux,  (g)  Beesela  v.  8iem,  2  C.  P.  D, 

2  Str.  937.   The  action  of  crim.  con.  265. 


2oa 


PEOMISE  TO  MARET. 


Cli.  IX.  1. 1. 

Promise  to 
many  simply. 
Conditional 
promise. 

Expressions 
of  intention. 


Acceptance 
n^essaiy. 


Tenderof  per- 
formance by 
plaintifP. 


"When  de- 
fendant has 
married 
another. 


Difloovery 

that  the 


A  promise  to  marry,  without  more,  means  a  promise  to  many 
within  a  reasonable  time ;  otherwise  no  breach  could  be  assigned  (h) . 

A  conditional  promise  must  be  laid  as  such ;  and  it  must  be 
shown  that  the  condition  has  been  performed  (t). 

Expressions  of  intention  in  the  hearing  of  third  persons  will 
not  support  an  action,  unless  authorized  to  be  communicated ; 
and  then  they  will  amount  to  a  promise  {k). 

It  is  a  general  rule  in  all  contracts  that  both  parties  must  be 
bound,  or  neither.  Therefore,  where  an  action  is  brought  for 
breach  of  a  marriage  promise,  acceptance  of  the  promise  must 
be  alleged  and  proved.  But  this  acceptance  may  be  established 
by  conduct  and  action  as  well  as  by  words  (/). 
•  However,  it  seems  necessary,  before  bringing  an  action,  to 
make  a  tender  of  performance  on  the  part  of  the  promisee. 
The  maker  of  the  promise  should  be  required  to  fulfil  it.  The 
requisition,  however,  need  not  be  by  the  female  plaintiff.  If 
made  by  her  father  it  will  suffice  (m). 

The  maker  of  the  promise  may,  in  the  meantime,  have 
married  another.  In  such  a  case,  it  is  no  defence  to  say  that  he 
was  never  requested  to  perform  his  promise ;  he  having,  by  his 
marriage,  put  himself  in  a  situation  which  rendered  performance 
impossible  (w). 

But  suppose  him  to  contend  that  should  his  wife  die  leaving 
him  surviving,  he  may  still  be  able  to  perform  his  promise^ 
"  within  a  reasonable  time."  That  likewise  is  no  defence ;  for 
the  Court  will  not  presume  that  his  wife  is  to  die  within  a 
"  reasonable  time,"  or  even  in  his  lifetime  (o). 

If  the  man,  after  the  promise,  discover  that  the  woman  is 


{h)  FoUer  v.  De  Boos,  1  Stark. 
Ca.  82. 

{%)  Cole  V.  CoUingham,  8  Oar.  & 
P.  75. 

(k)  Ibid. 

(l)  Gough  V.  Farr,  2  Car.  &  P. 
^31 ;  Harvey  v.  Johnston,  17  L.  J., 
C.  P.  298;  Button  v.  Manaell,  6 
Mod.  172. 

(m)  Ibid. 

(n)  Cainea  v.  Smith,  15  M.  &  W. 
189.    See  also  Short  v.  Stone,  8  Q. 


B.  Eep.  358,  where  it  was  held  not 
necessary  to  aver  that  the  other 
woman  whom  the  defendant  had 
married  was  still  living,  he  having, 
by  his  marriage,  broken  his  con- 
tract with  the  plaintiff.  A  refusal 
to  perform  the  contract  before  the 
time  of  performance  has  arrived  is 
a  breach  of  the  contract  and  will 
support  an  action.  Frost  v.  Knight^ 
L.  E.,  7  Ex.  111. 
(o)  CainesY.  Smith,  15M.  &W.  189. 
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unchaste,  he  may  refuse  to  marry  her  {p).    But  if  her  frailties    Cli.  IX.  1. 1. 
were  known  to  him  at  the  time  of  the  promise,  he  oannot  plead  woman  is 
them  as  a  defence  to  an  action  (q).  imohaste. 

How  far  bfiwi  health  on  the  part  of  the  plaintiff  seeking  How  far  bad 
damages  is  a  defence  to  the  action,  the  Courts  have  more  than  defence, 
once  had  occasion  to  consider.  In  Atchimon  v.  Baker  (r)  (a  case 
in  which  the  man  was  plaintiff  and  the  woman  defendant),  it 
appeared  that  when  she  gave  her  promise  the  plaintiff  seemed 
in  good  health ;  but  she  afterwards  discovered  that  he  had  an 
abscess  on  his  breast,  and  for  that  reason  she  refused  to  many 
him.    Lord  Kenyon  held  that  she  was  justified. 

It  is  the  duty  of  the  man,  in  such  circumstances,  to  disclose 
his  malady.  If  he  conceal  it,  he  ought  not  to  be  allowed  to 
recover  damages.  But  there  is  no  duty  to  disclose  that  the  party 
had  at  one  time  been  of  xmsound  mind  («)• 

The  woman,  too,  is  bound  to  a  like  degree  of  candour.  But 
this,  of  course,  does  not  imply  that  the  parties  are  to  divulge 
every  little  insignificant  personal  peculiarity  to  which  each  may 
be  subject.  The  obligation  must  be  viewed  with  reference  to 
the  reason  of  the  thing ;  having  a  due  regard  to  the  objects  of 
matrimony,  and  the  endurance  and  closeness  of  the  connexion. 
A  woman  knows  that  she  and  her  children  will  be  dependent  on 
her  husband  in  the  married  state.  She  has,  therefore,  a  right 
to  find  him  sound,  imless,  when  she  promised,  she  knew  of  his 
blemishes  or  defects.  But  objections  of  this  kiud  must  not  be 
fanciful  or  speculative. 

In  Hall  V.  Wright  (^),  the  majority  of  the  Court  of  Exchequer 
Chamber  held,  that  a  party  cannot  set  up  as  an  excuse  for 
breach  of  promise  to  marry  that  the  performance  of  the  con- 
jugal duties  would  be  dangerous  to  his  life,  and  that  such  a  plea 
discloses  no  good  defence  to  the  plaintiff's  claim  for  damages ; 
for  it  is  for  the  woman  to  say  whether  she  will  in  such  a  case 
enforce  or  renounce  the  contract  (w). 

(|))  Bench  v.  Merrick,  1  Car.  &         («)  Baker  v.  CartwriglU,  10  O.B., 

Eir.  463;  Beachey  v.  Brotmy  1  E.  B.  N.  S.  124. 
&  E.  796.  (0  E.  B.  &  B.  746. 

{q)  Ibid.  (tt)  See  Boast  v.  Firth,  L.  E.,  4  0. 

(r)  Peake,  Ad.  Oa.  103,  104.  P.  1,  at  p.  8. 
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Defendant  a 
manied  man 
at  time  of 
promifle — no 
defence. 

Case  of  plain 
tiff  being  an 
infant. 


Infanta' 
Belief  Act. 


"  The  better  opinion  now  appears  to  be,"  as  stated  in  Chitty 
on  Contracts  (a;),  "that  no  infirmity,  bodUy  or  mental,  which 
may  supervene'  or  be  discovered  after  the  making  of  a  contract 
to  marry,  unless  it  be  incapacity  on  the  part  of  the  man  or 
icant  of  chastity  on  the  part  of  the  woman,  can  be  replied  upon 
by  either  as  a  ground  for  refusing  to  perform  such  contract "  (y). 
The  fact  that  the  defendant  was  married  to  another  woman  at 
the  time  when  he  made  the  promise  to  the  plaintiGF  is  no  defence 
to  an  action  for  damages  for  breach  of  promise  of  marriage  (2). 

An  infant  may  bring  an  action  against  an  adult  for  breach  of 
promise  to  marry.  This  was  doubted  till  the  determination  of 
the  Court  of  King's  Bench  in  Holt  v.  Ward  Clarencmix  (a)  ; 
where  Lord  C.  J.  Raymond  said,  that  the  contract  by  mutual 
promises  of  marriage,  one  of  the  parties  being  an  infant,  "  is 
not  void,  but  merely  voidable  at  the  election  of  the  infant ;  and, 
as  to  the  person  of  full  age,  it  absolutely  binds"  (6).  But  it 
must  be  remembered  that  an  infant's  marriage  is  required  by 
the  statute  to  be  with  consent  of  guardians  (c).  So  that  the 
want  of  such  consent  (when  applied  for)  would  most  probably 
be  a  good  defence  to  an  infant's  action  claiming  damages  from 
an  adult  promissor,  because  an  infant's  marriage,  without 
consent  of  guardians,  although  not  absolutely  void,  is  neVBrthe- 
less  interdicted  by  the  law. 

The  Infants'  Relief  Act,  1874  (d),  enacts,  that  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  any  ratification 
made  after  full  age  of  any  promise  or  contract  made  during 
infancy,  whether  there  shall  or  shall  not  be  any  new  considera- 
tion for  such  promise  or  ratification  after  full  age.  It  has  been 
decided  that  this  section  applies  to  promises  to  marry  {e) ;  but 
the  distinction  between  a  fresh  promise  made  after  full  age  and 
a  mere  ratification  or  recognition  of  the  promise  made  while  a 


{x)  Page  491,  7th  ed. 

(y)  Soe  Hall  v.  Wright,  E.  B.  & 
E.  746;  Baker  v.  Cartwright,  10 
0.  B.,  N.  S.  124. 

(2)  Wild  V.  Ilarriit,  7  C.  B.  999; 
Milward  v.  Littlewood,  5  Ex.  775. 
*  (a)  2  Strange,  937.  See  1  Barn. 
290. 


{h)  As  to  void  and  voidable  con- 
tracts, see  Fenton  y,  Livingstone,  3 
Macq.  H.  L.  C.  497. 

(c)  Supra,  p.  12. 

[d)  37  &  38  Vict.  c.  62,  s.  2. 

(c)  Coxhead  v.  Mullis,  3  C.  P.  D. 
439. 
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minor,  which  is  consequently  void  and  not  merely  voidable,  may   Ch.  IX.  ■.  1. 
not  always  be  clear  or  easy  of  appreciation  (/). 

Contracts  in  restraint  of  marriage  are  void  as  being  agaiast  Contracts  and 
public  policy  {g) ;  and  general  conditions  prohibiting  marriage,  by  restraint  of 
which  a  legacy  is  out  down,  are  also  void  if  they  refer  to  °^^™^*^- 
personal  estate  or  to  a  mixed  fund,  but  not  if  they  refer  to 
realty  (A).    Particular  conditions  of  restraint  are  valid  as  to  real 
estate,  and  as  to  personal  estate  if  there  be  a  gift  over  (i). 

A  covenant,  however,  to  give  a  woman  an  annuity  of  40/. 
until  her  marriage,  and  afterwards  only  20/.,  was  held  not  to  bo 
a  covenant  in  restraint  of  marriage  {k) ;  and  a  restriction  may  be 
placed  oh  the  second  marriage  of  either  a  man  or  woman,  by 
making  the  benefit  of  a  bequest  by  whomsoever  made,  determine 
on  a  second  marriage  (0* 


-  (/)  JHicham  v.  Worrally  6  0.  P. 
D.  410;  NorthcoieY. Doughty y  4 0.  P. 
D.  385. 

{g)  Lowe  v.  Peers,  4  Burr.  2225; 
Baker  v.  White,  2  Vem.  215.  And 
Hartley  v.  Bice,  10  East,  22. 

(A)  Bellaira  v.  Bellairs,  L.  E.,  18 
Eq.  510;  Lloyd  y.  Lloyd,  2  Sim., 
N.  S.  255. 


(i)  Jenner  v.  Turner,  16  Oh.  D. 
188 ;  Jones  v.  Jones,  1  Q.  B.  D.  279 ; 
Topham  v.  Duke  of  Portland,  L.  B., 

5  Ch.  40. 

{k)  Webb  Y  Grace,  2  Ph.  701. 
{I)  Lloyd  Y.  Lloyd,  2  Sim.,  N.  S. 
255 ;  Newton  v.  Marsden,  2  Johns. 

6  N.  356;  Allen  y.  Jackson,  1  Ch 
D.  399. 
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Policy  of  the 
statute  re- 
quiring 
written  evi- 
dence of  the 
agreement. 


Ch.  IX.  1. 2.  In  dealing  with  agreements,  in  consideration  of  marriage,  the 
first  thing  to  he  ascertained  is,  whether  there  has  heen  compliance 
with  the  provisions  of  the  Statute  of  Frauds ;  the  4th  section  of 
which  requires  that  such  agreements  shall  he  in  writing,  and 
signed  by  the  party  to  he  charged  therewith.  The  object  of 
this  enactment  is  to  guard  against  the  danger  of  admitting 
parol  evidence  in  matters  very  liable  to  be  misapprehended  and 
misconstrued,  and  consequently  very  likely  to  give  risQ  to 
perjury  and  fraud.  It  may  indeed  be  asked,  Are  not  these 
consequences  just  as  likely  to  happen  in  the  case  of  promises  to 
marry?  But  promises  to  marry,  as  before  remarked,  are  in 
their  nature  uniform  and  certain ;  whereas  agreements  in  con- 
sideration of  marriage  axe  of  endless  variety,  and  would  in  almost 
every  case  produce  a  conflict  of  oral  testimony.  The  policy 
of  the  statute  is  indeed  rested  on  a  different  basis,  in  the  well- 
known  case  of  Montacute  v.  Maxwell^  before  Lord  Chancellor 
Macclesfield.  There  it  was  contended  that  the  object  of  the 
clause  was  to  protect  parties  from  being  bound  by  those 
unguarded  verbal  declarations  which  are  common  in  courtships, 
'^  since  in  no  case  can  there  be  supposed  so  many  expressions  and 
promises  used,  as  in  addresses  in  order  to  marriage,  where  many 
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passages  of  gallantly  usually  ocour"  (m).    But  this  is  somewhat    ch.  IX.  i.  9. 
lax  morality,  which  we  ought  not  to  attribute  to  the  legislature ; 
for  the  act  was  made,  as  its  preamble  declares,  not  to  promote 
"  passages  of  gallantry,"  but  to  repress  perjuries  and  frauds. 
The  words  of  the  4th  section  are  as  follows  : — 

That  no  action  shall  be  brought  to  chargo  any  person  upon  any 
agreement  made  upon  consideration  of  marriage,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorized. 

Although  these  words  point  at  legal  remedies,  they  always 
received  the  same  construction,  in  Courts  of  Equity  as  in 
Courts  of  Law.  Unless,  therefore,  there  be  a  writing  duly 
signed,  no  action  can  be  brought  to  enforce  an  agreement  in 
consideration  of  marriage. 

The  signature  of  the  plaintiff  is  not  necessary.  The  name  to 
be  signed  is  that  of  the  party  charged,  or  his  agent.  It  is  not 
necessary  that  it  should  be  placed  at  the  end  of  the  document : 
it  is  sufficient  if  it  appears  in  some  material  governing  part  of 
the  instrument  (n). 

It  has  been  decided  that  the  consideration,  as  well  as  the 
promise,  must  appear  in  the  writing  (o).  The  consideration  of 
marriage,  however,  is  a  favourite  of  the  law  {p) ;  which  regards 


Of  equal  force 
in  equity  as 
at  law. 


Rale  as  the 
ng^atnre  of 
the  note  or 
mexnorandom. 


(m)  MontacuU  v.  Maxivdl,  1  P. 
Wms.  at  p.  619. 

(n)  In  Hammersley  v.  De  Bidy  12 
Cla.  &  Fin,  45,  one  of  the  ques- 
tions was,  whether  there  was  suffi- 
cient signature  of  certain  articles  to 
bind  the  father  of  the  lady.  Lord 
Cottenhamsaid,  '*The  father's  name 
is  in  one  place  written  at  length  by 
one  son,  and  in  the  other  by  initials 
only,  by  the  other  son ;  and  as  it  is 
clearly  immaterial  in  what  place  the 
signature  of  the  name  is  to  be  found, 
it  is,  in  the  terms  of  the  Statute  of 
Frauds,  an  agreement  made  in  con- 
sideration of  marriage,  of  which 
there  is  a  memorandum  or  note  in 
writing,  signed  by  a  person  there- 
unto lawfully  authorized  by  the 


party  to  be  charged  therewith." 
See  Caton  v.  Caton,  L.  E.,  2  H.  L. 
127. 

(o)  Wain  v.  Warlters,  5  East,  10; 
and  see  Randall  v.  Morgan,  12  Yes. 
67,  where  Sir  William  Grant  says 
that  the  4th  section  requires  the  very 
agreement  to  be  in  writing ;  which 
he  tells  us  is  not  necessary  in  the 
case  of  a  trust  under  the  7th  section. 
— for  it  is  enough  if  a  trust  be  mani- 
feited  without  being  actually  con- 
aiUuted  by  writing. 

(p)  "If  it  be  supposed  to  be  ne- 
cessary to  find  a  contract  such  aa 
usually  accompanies  transactions  of 
importance  in  the  pecuniary  affairs 
of  mankind,  there  may  not  be  found 
in  the  memorandum,  or  in  the  other 
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that  the  con- 
sideration, 80 
weU  as  the 
agpreement, 
shaU  appear 
in  it. 
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Ch.  IX.  I.  2. 


Need  not  be 
in  a  single 
writing. 


How  far 
verbal  pro- 
mises will  be 
enforced. 


that  contract  as,  per  se,  so  important  and  all-sufficient,  that  the 
amount  of  pecuniary  benefit,  moving  from  either  side,  is  deemed 
immaterial  {q).  Accordingly,  if  a  father,  on  his  son's  marriage, 
were  to  convey  an  estate  to  him  in  fee,  the  son  would  he  con- 
sidered a  purchaser  for  valuable  consideration,  although  nothing 
actually  lucrative  passed  to  the  father  (r). 

The  agreement  need  not  be  contained  in  a  single  writing  (a). 
It  may  be  collected  from  several ;  provided  that  the  connection 
and  meaning  of  the  whole  can  be  clearly  made  out  without  call- 
ing in  the  aid  of  oral  testimony  {t). 

It  has  frequently  been  decided  that  an  ante-nuptial  agree- 
ment by  parol  is  not  binding  where  it  has  merely  been  acted 
upon  by  marriage ;  in  other  words,  that  marriage  is  not  to  be 
regarded  as  a  part  performance  of  an  agreement,  and,  as  such, 
taking  the  case  out  of  the  statute  (u).  But  acts  of  part  per- 
formance independent  of  the  marriage,  such  as  the  delivery  of 
possession  of  the  property  in  pursuance  of  the  parol  agreement, 
are  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds  (x). 

In  Lassence  v.  Tierney  (y).  Lord  Cottenham  says,  "  If  mar- 


evidence  in  the  cause,  proof  of  any 
such,  contract;  but  wlien  the  au- 
thorities on  this  subject  are  attended 
to,  it  will  be  found  that  no  such 
formal  contract  is  required."  Per 
Lord  Ck)ttenham,  C,  in  Hammersley 
V.  De  Biely  12  da.  &  Fin.  p.  61,  n. 

(g)  **  I  do  not  apprehend  that  the 
quantum  of  pecuniary  benefit  will 
affect  the  question ;  and  I  am  sur- 
prised to  find  observations  about  the 
amount  of  the  penalty,  as  varying 
the  reciprocity  where  marriage  is 
one  of  the  considerations."  Per 
Lord  Eldon  in  Prehhle  v.  Boghursty 
1  Swan.  319. 

(r)  Per  Lord  Redesdale,  in  0' Gor- 
man V.  Comyn,  2  Sch.  &  Lef.  p.  147. 

(«)  Montacute  v.  Maxiodl,  1  P. 
Wms.  618. 

{t)  Ridgway  v.  Wharton,  6  H.  L. 
Cas.  193,  238 ;  Baumann  v.  Jamea, 
L.  E.,  3  Ch,  508 ;  Long  v.  Millar, 


4  0.  P.  D.  450;  Cave  v.  Eastings, 
7  Q.  B.  D.  125;  Shardlow  v. 
CoUereU,  18  Ch.  D.  280;  20  Ch. 
D.  90.  The  4th  section  of  the 
Statute  of  Frauds,  now  under  con- 
sideration, applies  to  five  different 
contracts.  Cases  upon  it  arise  most 
frequently  upon  contracts  relative 
to  the  sale  of  real  estates,  as  to  which 
see  Sugden,  V.  &  P.,  Ch.  IV. ;  Dart, 
V.  &  P.,  Ch.  VI. 

(t*)  See  Moorhouse  v.  Colvin,  15 
Beav.  341,  349. 

(x)  Surcome  v.  Pinniger,  3  D., 
M.  &  G.  571 ;  Ungley  v.  UngUy,  6 
Ch.  D.  887. 

{y)  1  M.  &  G.  551.  See  also 
Surcome  v.  Finniger,  3  De  G.,  M. 
&  G.  571;  Warden  v.  Jones,  23 
Beav.  487;  2  De  G.  &  J.  76 ;  Caton 
V.  Caton,  L.  E.,  1  Ch.  137 ;  L.  E.^ 
2  H.  L.  127. 
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liage  wetre  a  part  perf onnanoe,  there  would  be  on  end  of  the   ch!  iz.  s.  2. 
statute;  every  parol  contract  followed  by  marriage  would  be 
binding." 

Should,  however,  anyone  be  induced  to  marry  upon  the  faith  Cases  of 
of  certain  representations  (although  only  parol),  equity  will 
relieve,  and  protect  against  fraud. 

Thus,  in  HammersUy  v.  Be  Biel(z)y  Lord  Lyndhurst,  L.  C, 
asserted  it  to  be  "  a  principle  of  law,  at  least  of  equity,  that  if 
a  party  holds  out  inducements  to  another  to  celebrate  a  mar^ 
riage,  and  holds  them  out  deliberately  and  plainly,  and  the 
other  party  consents^  and  celebrates  the  marriage  in  consequence 
of  them, — if  he  had  good  reason  to  expect  that  it  was  intended 
that  he  should  have  the  benefit  of  the  proposal  which  was  so 
held  out,  a  Court  of  Equity  will  take  care  that  he  is  not  dis- 
appointed and  will  give  effect  to  the  proposal "  {a). 

In  a  subsequent  part  of  his  judgment  he  said : — 

"Would  not  a  Court  of  Equity  enforce  the  execution  of  a  settlement 
after  marriage,  in  pursuance  of  proposals  or  contract  entered  into  before 
marriage  F 

And  Lord  Campbell  added,  that  "  if  that  were  not  to  be  con- 
sidered as  the  doctrine  of  a  Court  of  Equity,  the  most  mon- 
strous frauds  would  be  committed." 

Some  fraudulent  father  (said  his  lordship)  might  hold  out  to  the  suitor 
of  his  daughter  that  he  meant  to  make  a  settlement  upon  his  daughter 
and  her  issue.  The  marriage  would  take  place  in  the  belief  that  that 
settlement  would  be  made ;  and  then  after  the  marriage  he  might  say, 
"This  was  only  an  intimation  of  my  intention  at  the  time.  I  have 
changed  my  mind,  and  I  will  not  give  her  a  shilling."  That  would  be 
most  unjust;  and  to  prevent  such  frauds  this  doctrine  has  been  laid 
down,  and,  I  think,  has  been  most  properly  laid  down,  and  ought  to 
be  acted  upon  (6). 

The  House  of  Lords  in  this  case  aflSrmed  the  decision  of 
Lord  Chancellor  Cottenham,  whose  judgment  in  the  Court  of 

(a)  12  da.  &  Fin.  45.  (6)  Lord  Campbell  here  supposes 

(a)  See  Lord  Cranworth's  obser-  throughout  a  case  of  fraud.    But  it 

vations  on  this  dictum  in  Maunull  will  be  observed  that  Lord  Lynd- 

V.  White,  4  H.  L.  Cas.  1039,  1056;  hurst  puts  the  thing  more  largely, 

and  Sugden's   Law  of   Property,  so  as  apparently  to  embrace  a  case 

p.  53.  of  mere  verbal  inducements  held 

out  to  a  suitor. 
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ch.  ix«  I.'  2.  Chcmoery  had  confirmed  upon  appeal  the  decree  of  Lord  Lang- 
dale.  The  case  on  that  appeal  is  not  reported ;  but  a  note  of 
Lord  Cottenham's  observations  in  disposing  of  it,  was  printed 
for  the  use  of  the  House  of  Lords,  and  admitted  by  the  counsel 
on  both  sides  to  be  correct  (c).  From  that  note  is  extracted 
the  following  passage  which  bears  on  the  point  now  under  con- 
sideration : — 


Hemarks 
of  Lord 
Cottenkam. 


A  representation  made  by  one  party,  for  the  purpose  of  influencing  the 
conduct  of  the  other  party,  will,  in  general,  be  sufficient  to  entitle  him  to 
the  assistance  of  this  Court  for  the  purpose  of  realizing  such  representation* 
Of  this  Hodgson  y.  Euichenson  (cZ),  Covkes  v.  Mascall  (e),  and  Wank/ord  y. 
Fotherley  {f)y  which  last  was  affirmed  by  the  House  of  Lords,  afford 
strong  instances.  In  Ludera  y.  Anstey  ( g)y  a  suggestion  for  consideration, 
followed  by  marriage,  was  held  to  be  binding  {h). 

Satisfaction  Perhaps  the  most  important  point  which  was  considered  to  be 
by  subsequent  decided  in  HammersUy  v.  De  Bielj  was  that  upon  which  Lord 
reoogmtion;  LaugdaJe  had  proceeded  in  the  original  decree,  namely,  that 
marriage  is  no  bar  to  the  provisions  of  the  4th  section  of  the 
Statute  of  Frauds  respecting  agreements  in  consideration  of 
marriage  being  satisfied  by  aubseqtient  recognition.  This  yiew 
appears  to  have  been  adopted  by  Lord  Cottenham  in  the  Court 
of  Chancery,  notwithstanding  doubts  more  than  once  judicially 


(0  12  Cla.  &  Fin.  at  p.  61. 

(d)  5  Vin.  Ab.  622. 

(c)  2  Vem.  200.  The  report  of 
this  case  has  the  following  marginal 
note :  *  *  Marriage  agreement  reduced 
into  writing,  though  not  signed  by 
either  party,  yet  decreed  to  be  per- 
formed." 

(/)  2  Vem.  322. 

Ig)  4  Ves.  601. 

(h)  See  Moore  v.  Hart,  1  Vem. 
201;  2Kep.  Ch.  284;  Hal/penny  y. 
BalUty  2  Vem.  373 ;  Bird  v.  Blosae, 
2  Vent.  361 ;  Merry  v.  Ryvea,  1  Ed. 
1 ;  Madox  v.  Nowlan,  Beatty,  0.  0. 
632;  Maunsell  v.  White,  1  Jo.  & 
Lat.  539;  4  H.  L.  C.  1039;  Jorden 
V.  Money  6  H.  L.  0.  185;  Cro/ton 
V.  Ormahyy  2  Sch.  &  L.  683 ;  Bold 
V.  Hutchinson y  20  Beav.  250;  5  D., 


M.  &  G.  658 ;  Prole  v.  Soady,  L.  E., 
3  Ch.  220;  Cooper  v.  Wormald, 
27  Beav.  266 ;  Loxley  v.  Heath,  27 
Beav.  523;  WUUama  v.  Williams, 
37  L.  J.,  Ch.  854 ;  Coverdale  v.  East- 
wood, L.  E.,  15  Eq.  121 ;  Dashwood 
V.  Jermyn,  12  Ch.  D.  776.  See  also 
Denton  v.  Davies,  18  Ves.  499; 
though  this  was  a  case  where  the 
representations  had  been  made  in 
writing.  The  dicta  in  Hammersley 
V.  De  Biel  appear  at  first  sight  to 
sanction  the  general  doctrine  that 
a  parol  agreement  in  consideration 
of  marriage  is  binding  where  it  has 
been  acted  upon ;  but  the  remarks 
of  their  lordships  throughout  the 
case  must  be  regarded  as  delivered 
on  the  assumption  of  the  existence 
of  an  agreement  in  writing. 
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expressed  upon  the  question,  how  far  a  written  undertaking  Ch.  ix.  ■.  a, 
after  marriage  to  perform  a  parol  promise  before  marriage, 
oould  be  enforced.  In  Hammersley  v.  De  Biel,  a  parent  on 
the  marriage  of  his  daughter  entered,  by  the  agency  of  his  two 
sons,  into  an  undertaking  in  writing,  to  leave  his  daughter  by 
will  10,000/.  Relying  on  this  document,  and  as  a  part  of  the 
aitangement,  the  intended  husband  secured  for  the  lady  a 
provision  of  500/.  a-year,  and  the  marriage  thereupon  was 
solemnized.  After  the  marriage  the  father  wrote  a  letter,  duly 
signed  by  him,  in  which  he  referred  to  the  prior  docimient. 
The  bill  was  filed  by  a  son  of  the  marriage  against  the  parent's 
executor  to  compel  payment  of  the  10,000/.  out  of  his  assets. 
From  the  following  remarks  of  Lord  Oottenham,  it  is  apparent 
that  he  considered  the  requirements  of  the  statute  to  have  been 
satisfied  no  less  by  the  agency  of  the  two  sons,  than  by  the 
parent's  subsequent  recognition  of  their  proceedings. 

Assuming  for  the  present  that  the  two  brothers  of  the  intended  wife 
were  duly  authorized  by  the  father  to  enter  into  the  arrangement  with 
the  intended  husband,  the  document  containing  the  proposed  arrange- 
ment proves  that  both  concurred  in  what  that  paper  contains ;  for  it  is 
written  partly  by  the  one  and  partly  by  the  other.  Independently  of 
this,  however,  there  is  the  letter  of  the  father,  signed  by  himself,  in 
which  he,  referring  to  this  document,  says,  *'  The  only  question  now  is, 
I  conceive,  what  the  expression  used  in  the  engagement  legally  implies," 
by  which  he  must  be  understood  to  mean  that  if  the  expression  used 
amounted  to  an  obligation  to  pay  the  10,000^.,  he  was  ready  to  perform 
it.  I  am  aware  that  in  Randall  v.  Morgan  (t),  Sir  William  Grant 
suggests  a  doubt  whether  a  written  promise  after  marriage  to  perform  a 
parol  agreement  made  before  could  be  enforced;  but  in  Hodgson  v. 
HtUchenson  (A;),  Taylor  v.  B^ech  (/),  and  Mountacue  v.  Maxwell  (m),  it  was 
held  that  such  a  subsequent  written  promise  would  be  binding  within  the 
statute.  It  was  argued  that  the  two  brothers  had  no  authority  to  enter 
into  this  arrangement.  But  what  is  conclusive  on  this  point  is  the  letter 
of  the  father  himself,  who,  not  disputing  the  authority  under  which  the 
engagement  was  made,  says,  the  whole  question  depends  on  its  con- 
struction. 

This  post-nuptial  recognition,  however,  must  amount  to  a  part  But  bv  other 
performance  of  the  parol  agreement  by  some  person  other  than  the  chargeable.  ^ 

(0  12  Ves.  67.    See  p.  73.  (/)  1  Ves.  sen.  297* 

(A)  6  Vin.  Abr.  622.  (wi)  1  Str.  236. 

M.  T 
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Ch.  IX.  ■.  2.  party  to  be  charged  therewith,  in  order  to  establish  it.  This  is 
a  test  the  imposition  of  which  would  not  seem  to  be  justified  by 
the  earlier  cases  (n) ;  but  in  Warden  v.  Jones  (o),  Lord  Chancellor 
Cranworth,  referring  to  the  decision  in  Dundaa  v.  Dutens  (j»),  that 
a  post-nuptial  settlement  recited  to  be  made  in  pursuance  of  an 
ante-nuptial  parol  agreement  is  good,  said,  "  on  that  decision  I 
will  only  remark,  that,  if  it  be  a  correct  view  of  the  law,  the 
whole  policy  of  the  statute  is  defeated."  And  in  Cat&n  v. 
Caton  (q)  the  same  Lord  Chancellor  decided,  that  the  ground  on 
which  the  Court  holds  that  part  performance  takes  a  contract 
out  of  the  purview  of  the  Statute  of  Frauds  is,  that  when  one  of 
two  contracting  parties  has  been  induced  or  allowed  by  the  other 
to  alter  his  position  on  the  faith  of  the  contract,  there  it  would 
be  a  fraud  in  the  other  party  to  set  up  the  legal  invalidity  of 
the  contract,  on  the  faith  of  which  he  induced  or  allowed  the 
person  contracting  with  him  to  act. 

The  making  a  will  in  pursuance  of  an  ante-nuptial  parol 
agreement  to  do  so  is  no  part  performance  xmder  the  statute  (q). 
This  of  course  follows  from  the  general  principle. 
How  far  j^  ante-nuptial  parol  agreement  recited  in  a  post-nuptial 

settlement  would  be  binding  by  estoppel  on. all  persons  claiming 
under  the  settlement  (r).  But  as  against  creditors  (who  are  not 
parties  to  the  settlement),  it  cannot  be  maintained  that  such  an 
agreement  is*  a  good  consideration  to  support  the  settlement  («). 
"  Such  a  doctrine,"  said  Sir  Thomas  Plumer,  "  would  give  to 
every  trader  a  power  of  excluding  his  creditors  by  a  recital  in  a 
deed  to  which  they  are  not  parties  "  (t). 

(n)  See  the  cases  cited  in  Earn-  432 ;  Lainson  v.  Tremere,  1  A.  &  E. 

mersley  v.  De  Biel,  12  Qa.  &  Fin.  792;  Carpenter  v.  Btdler,  8  M.  & 

45 ;  and  those  cited  supra,  p.  208,  W.   209.      But  such  a  recital,  if 

n.  (A) ;  also  Spurgeon  v.  (7oZZier,  1  Ed.  proved  to  be  untrue,  is  not  valid. 

64;  Barkworth  v.  Young y  4  Dr.  1.  L* Estrange  y.  Bohinsony  1  Hog.  202; 

(o)  2  De  G.  &  J.  76,  85.  Eogarth  v.  Phillips,  4  Dr.  360. 

Ip)  1  Ves.  jun.  196.  («)  Ooldicutt    v.     Toumsend,    28 

Iq)  L.  R.,  1  Ch.  137 ;  S.C,  L.  E.,  Beav.  445. 

2H.  L.127.    SQeStroughtllY.Oul'  (t)  Battershee    v.   Farrtngton,    1 

liver y  27  L.  T.  258.  Sw.  106,  113.    For  the  opinion  of 

(r)  Batter shee   v.    FarringUniy    1  Lord  St.  Leonards  on  this  subject, 

Sw.  106, 113.     See  also  Marchioness  see  Sugd.  on  Powers,  pp.  649,  650, 

of  Annandale  v.  HarriSy  2  P.  Wms.  8th  ed. 
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Where  a  man  so  far  earned  out  his  parol  promise  aj3  to  Ch.  IX,  ■.  2. 
actually  transfer  the  subject-matter  of  the  promise  before  Where  parol 
marriage,  his  post-nuptial  settlement  was  held  good  against  a^^  upon 

creditors  (w).  before  mar- 

^  ^  nage. 

If  the  ante-nuptial  parol  agreement  is  incomplete,  there  can-  where  parol 
not  be  a  part  performance,  any  more  than  in  cases  unconnected  f^^pf^. 
with  marriage  (x). 


SECTION  III. 

THE  AGREEMENT  BINDING  ON  ONE  SIDE  THOUGH  NOT 
PERFORMED  ON  THE  OTHER. 
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1.  Marriage    agreements    dif^ 
ferent  from  all  oihere         .  211 


2.  RighU  of  issue 

3.  Lhyd  y.  Lloyd 
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4.  Who  may  enforce  marriage 

contracts    ....  214 

5.  Distinction  hdween  cases  of 

executed  and  executory  set~ 
tlement  or  agreement  .        .215 


There  is  this  difference  between  agreements  in  consideration  of  Marriage 
marriage  and  all  other  agreements,  namely,  that  where  the  different  from 
agreement  is  in  consideration  of  marriage,  a  breach  of  obli-  *"<^"^"- 
gations  by  one  party  is  not  a  sufficient  excuse  for  non-perform- 
ance by  the  other ;  and  the  reason  is,  that  a  contract  in  con- 
sideration of  marriage  is  made  not  merely  on  behalf  of  the 
parties  to  the  contract,  but  also  on  behalf  of  the  issue  that  may 
spring  from  the  marriage  (y).    The  children  are,  in  fact,  re-  Rights  of 
garded  as  purclmsers  (z) . 


(«)  Cooper  V.  Wormaldf  27  Beay. 
266.  See  Brovm  y.  Jones,  1  Atk. 
188;  iSffencv.iSfon€,L.R.,5Cli.74. 

(x)  Thynne  y.  Olengall,  2  H.  L. 
C.  131 ;  Spurgeon  y.  Collier,  1  Ed, 
54. 

(y)  It  mufltbe  observed,  however, 
that  OS  against  the  defaulting  party, 
his  non-perf  ormanco  would  bo  a  good 


defence.  I^or,  as  Lord  Bedesdale 
says,  in  Crofton  y.  Ormshy,  2  Sch.  & 
Lef .  602,  **  Where  the  performance  is 
sought  by  the  defaulting  party,  he 
cannot  enforce  it  against  the  person 
injured  by  his  default." 

(2)  Cole  y.  Bateman,  1  P.  Wms. 
141,  145  ;  Seals  Y,  Scale,  1  P.  Wms. 
290 ;  Nairn  v.  Prowse,  6  Vos.  752. 
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Ch.  IX.  g.  8.       Thus,  in  Fyke  v.  Fyke  (^),  upon  on  ante-nuptial  agreement  by 

a  husband  to  settle  lands  on  his  wife,  it  being  stipulated  that 

her  fortune  should  remain  in  the  hands  of  trustees  till  suoh 

settlement  should  be  made,  the  husband  dying  insolvent  without 

performing  his  covenant,  the  wife's  fortune  was  held  to  have 

survived  to  her  for  her  own  benefit,  and  the  issue  were  declared 

not  entitled  to  claim  it  from  her. 

Who  may  It  is  a  well-established  rule  that  an  incomplete  contract  or 

riage  oon-       agreement  will  only  be  enforced  at  the  suit  of  purchasers  for 

*'*°*'*  valuable  consideration.    But  in  the  case  of  marriage  contracts, 

the  consideration,  which  has  always  been  held  valuable,  extends 

to  the  parties  and  the  issue  of  the  marriage  {h) ;  for  the  latter, 

although  not  strictly  speaking  |JwrcAa«^5,  yet  are  presumed  from 

the  nature  of  the  case  to  be  in  the  contemplation  of  the  parties 

when  making  the  contract  (t). 

''  They  are  said  to  be  within  the  marriage  consideration,  that 
is  to  say,  are  so  clearly  within  the  objects  of  the  settlement  that 
it  would  be  wrong  and  injurious  to  the  interest  of  society  not  to 
allow  them  to  enforce  it "  {k).  In  the  following  passage,  Lord 
Justice  Cotton  seems  to  confirm  this  view  as  to  the  position  of 
the  children : — 

*'  As  a  rule,  the  Court  will  not  enforce  a  contract,  as  distinguiahed  from 
a  tnifit,  at  the  instance  of  persons  not  parties  to  the  contract.  {Colyear  y. 
Countess  of  Mulgrave  (/).)  The  Court  would  probably  enforce  a  contract  in 
a  marriage  settlement  at  the  instance  of  the  children  of  the  marriage,  but 
this  is  an  exception  from  the  general  rule  in  favour  of  those  who  are 
specially  the  objects  of  the  settlement "  (m). 

A  further  exception  has  been  engrafted  on  the  general  rule  in 
favour  of  the  children  of  the  intended  wife  by  a  former  mar- 
riage (n),  and  also  in  favour  of  her  illegitimate  children  (o) ;  but 


(g)  1  Ves.  sen.  376.  (m)  Be  lyAngibaUy  16  Ch.  Div. 

{h)  Nairn  v.  Prowse,  6  Ves.  752;  228,  at  p.  242. 

Sug.  V.  &  P.  716,  14th  ed.  (n)  NewHead  v.  Searles,   1  Atk, 

(t)  Gale  V.  Oale,  6  Ch.  D.  144.  265;  Chapman  y.  Emery,  Cowp,  278; 

{k)  Per  Fry,  J.,  in  Oale  v.  Oale,  Oale  v.  GaUy  ubi  supra, 

ubi  supra,  at  p.  148.  (o)  Clarke  v.  Wright,  6  H.  &  N. 

{I)  2  Keen,  81.  849. 
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it  seems  that  the  same  reasoning  does  not  apply  to  the  preyious   Oh.  PL  ■.  8. 
children  of  the  husband  (p). 

The  foregoing  observations  apply  only  to  those  cases  where  DiBtinoidon 
a  covenant  has  to  be  enforced,  or  the  aid  of  the  Court  invoked  oaaes^? 
to  carry  out  some  incomplete  settlement  or  agreement.    If  a  o^^^uted  and 
settlement  has  been  executed,  or  a  complete  voluntary  assign-  aettiement  or 
ment  as  distinguished   from  an  executory  agreement,  or  a 
complete  voluntary  trust  as  distinguished  from  a  voluntary 
contract  to  create  a  trust,  has  been  made,  a  volunteer  as  well  as 
a  purchaser  is  entitled  actively  to  assert  his  equity  (q). 

The  next  of  kin  (r),  collateral  relatives  («),  and  children  of  a 
future  marriage  (t)  have  been  held  to  be  volunteers ;  but  where 
the  voluntary  trust  is  executed,  either  by  a  completed  settlement 
or  declaration  of  trust,  they  become  cestuis  que  trtisty  and  the 
settlement,  in  accordance  with  the  principle  just  stated,  cannot 
be  revoked  (m). 

The  question  also,  *Who  can  enforce  a  contract  to  create  a 
trust?  is  very  different  from  that  which  will  be  considered 
hereafter,  namely,  whether  a  limitation  to  collaterals  in  a 
marriage  settlement  of  real  estate  is  void  as  against  a  subsequent 
purchaser  for  value  under  the  statute  27  Eliz.  c.  4  {x). 

If  specific  performance  of  marriage  articles  is  decreed  at  the 
suit  of  a  person  within  the  consideration  of  the  marriage,  it  will 
be  decreed  as  to  the  articles  in  their  entirety,  so  as  to  include 
limitations  to  collaterals  (y). 


(|))  Price  V.  Jenhina,  4  Ch.  D.  483. 
Reversed  on  another  ground,  5  Ch. 
D.  619.  See,  however,  Osgood  v. 
Strode,  2  P.  Wme.  243;  Ithdl  v. 
Beane,  1  Yes.  sen.  205. 

{q)  See  notes  to  Ellison  v.  Ellison, 
White  &  Tudor's  Leading  Cases, 
vol.  i.  p.  297. 

(r)  Healley  v.  Thomas,  15  Ves. 
596 ;  Savill  v.  Savill,  2  OoU.  721 ; 
Patd  V.  Paul,  19  Oh.  D.  47 ;  20  Ch. 
D.  742. 

{s)  Johnson  v.  Legard,  3  Mad.  283; 


Smith  V.  Cherrill,  L.  B.,  4  Eq.  390. 
See  Kekewich  v.  Manning,  1  D.,  M. 
&  G.  176. 

{t)  Wollaston  v.  Tribe,  L.  R.,  9 
Eq.  44.  See,  however,  Clayton  y. 
Lord  Wilton,  3  Mad.  302  (n.). 

(m)  Paul  V.  Paul,  uhi  supra,  over- 
ruling the  same  case,  15  Ch.  D.  580. 

(x)  See  Be  D^Angihau,  15  Ch.D. 
228,  242. 

(y)  Nash  v.  Goring,  3  Atk.  186, 
190;  DavenportY.Bishopp,l^h, 698. 
See  also  Be  D'Angibau,  ubi  supra. 
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Morgan, 


Ch.  IX.  B.  4.       Agreements  in  consideration  of  marriage,  in  order  to  be  bind- 
ing, must  be  positive  and  unqualified.     Thus,  in  Randall  v. 
Morgan  (s),  it  appeared  that  previously  to  the  marriage  of 
.  Phillip  Godfrey  vdth  Maiy  Crooke,  her  father  wrote  to  him  as 
follows : — 

"  You  have  already  my  sentiments  in  the  letter  I  "wrote  you  from 
St.  Kitts ;  and  nothing  has  arisen  since  that  period  to  induce  me  to  alter 
my  opinion.  The  addition  of  1,000/.,  3  per  cents,  stocks^  is  not  sufficient 
to  induce  me  to  enter  into  a  deed  of  settlement.  Whether  Mary  remains 
single  or  marries,  I  shall  allow  her  the  interest  of  2,000/.,  at  4  per  cent. 
If  the  latter,  I  may  hind  myself  to  do  it,  and  pay  the  principal  at  my 
decease  to  her  and  her  heirs." 

The  marriage  took  place ;  and  soon  after  it  the  father  wrote  a 
letter  to  his  daughter,  which  contained  the  following  passage : — 

**  Mr.  Godfrey  may  draw  immediately  for  40/.,  the  half-year's  interest 
due  on  my  bond  for  2,000/.,  which  became  due  on  the  first  of  this  month.*' 

The  father  had,  in  fact,  promised  to  execute  a  bond  for  the 
2,000/.,  but  it  did  not  appear  that  he  ever  did  execute  it. 

Sir  William  Grrant  disposed  of  the  case  in  his  usual  brief  and 
masterly  way, — simply  saying, — 

"The  father  professes  indeed  a  resolution — a  determination  on  which 
he  means  to  act ;  but  it  is  one  which  he  keeps  in  his  own  power,  the 
execution  of  which  is  to  depend  entirely  upon  himself.  If  the  other 
construction  should  prevail,  he  would  be  making  a  settlement  in  the  most 
disadyantageous  way  on  his  side,  without  stipulating  for  any  settlement 
by  the  husband ;  though  just  before  he  had  declared  that  the  settlement 
offered  by  the  husband  was  insufficient  to  induce  him  to  make  any  settle- 
ment.   This  letter,  therefore,  is  no  agreement." 


(2)  12  Ves.  67. 
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In  a  case  (a)  before  Lord  Chancellor  Sugden,  the  suitor  of  a    Ch.  IX.  s.  4. 
young  lady  in  Ireland  communicated  to  her  guardians  a  letter  MaumeU  ▼. 
from  his  uncle,  who  stood  in  loco  parentis  to  him,  stating  that  he  ^^^^* 
had  by  his  will  left  one  of  his  estates,  which  he  mentioned,  to 
his  nephew.     The  guardians,  however,  resolved  that,  until  a 
suitable  settlement  of  real  estate  should  be  made  by  the  uncle, 
the  marriage  should  not  take  place.     This  resolution  being  re-- 
ported  to  the  uncle,  he  addressed  his  nephew  in  these  terms : — 

**  My  deab  Robbht, 
''My  sentiinents  respecting  you  contmue  unalterable.  However,  I 
shall  never  settle  any  part  of  my  property  out  of  my  power,  so  long  as  I 
exist.  My  will  has  been  made  for  some  time ;  and  I  am  confident  that  I 
shall  never  alter  it  to  your  disadvantage.  I  have  mentioned  before,  and 
I  again  repeat,  that  my  county  of  Tipperary  estate  will  come  to  you  at 
my  death,  unless  some  unforeseen  occurrence  should  take  place.  I  have 
never  settled  anything  on  any  of  my  nephews,  and  I  should  give  cause  for 
jealousy  if  I  was  to  deviate  in  this  instance  from  a  resolution  I  have  long 
made.  Be  assured  that  nothing  could  give  me  more  pleasure  than  to  hear 
of  your  union  with  the  object  of  your  fondest  wishes ;  and  I  should  be 
concerned  that  the  resolution  I  have  made  should  retard  your  happiness. 
However,  I  hope  you  will  give  me  credit  in  believing  that  I  am  only 
actuated  by  the  motive  I  have  before  mentioned,  that  of  avoiding  all 
jealousy  that  the  rest  of  my  family  might  feel  had  I  complied  with  the 
wishes  of  the  young  lady*s  guardians.  I  will  thank  you  to  communicate 
the  subject  of  this  letter  in  answer  to  one  I  have  received  from  them.  In 
all  matters  of  this  sort  everything  should  be  carried  on  in  the  most  candid 
and  explicit  manner." 

Upon  the  strength  of  this  assurance,  such  as  it  was,  the 
marriage  was  had,  but  the  uncle  failed  to  make  good  the  pur- 
pose which  he  in  this  qualified  way  expressed.  Sir  Edward 
Sugden  held  that  the  letter  did  not  amount  to  an  agreement ; 
and  that,  even  supposii^g  it  amounted  to  an  agreement,  the 
words  "  unless  some  unforeseen  occurrence  should  take  place," 
left  it  open  to  the  writer  to  dispose  of  the  property  as  he 
pleased  (6). 

The  agreement  must  also  be  consistent,  intelh'gible  (c)  and  Tenns  must 
definite  (rf).  '^^^'*^' 

(a)  Maumell  v.  WMU,  1  Jo.   &  (c)  Franks  v.  Martin,  1  Ed.  809. 

Lat.  639 ;  4  H.  L.  C.  1039.  (d)  Kay  v.  Crook,  3  Jur.,  N.  S. 

[h)  See  also  Madox  v.  Nowlan,  104. 
•Beat.  Ca.  Ir.  Cha.  632. 
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Ch.  DL  B.  4. 


but  need  not 
be  technical. 


Saunders  v. 
Cramer, 


It  is  not,  however,  necessary  that  the  terms  of  an  agreement 
in  consideration  of  marriage  should  be  such  as  a  professional 
person  would  use  in  preparing  a  legal  instrument.  In  Lttders 
V.  Amtey  {e)y  words  of  mere  "proposal"  were  held  binding 
when  immediately  followed  by  marriage.  And  in  Saunders  v. 
Cramer  (/),  expressions  w^hich  scarcely  seem  to  import  more 
than  inteniiony  received  a  similar  construction,  having  also  been 
relied  upon  and  acted  upon.     The  case  was  as  follows : — 

On  the  marriage  of  a  young  lady,  her  grandmother,  who  was  not 
under  any  legal  or  moral  obligation  to  provide  for  her,  signed  the 
following  memorandum,  which  had  been  written  by  her  agent  at*  her 
•  request,  viz. — "Lady  T.  has  desired  C.  (the  agent)  to  notify  that  she 
intends  leaving  E.  (the  young  lady  in  question)  2,000^.,  to  bear  interest 
from  her  death,  and  to  be  secured  by  a  bond.  She  has  further  desired 
0.  to  say  that  this  is  the  provision  she  intends  making  for  E.  on  her 
intended  marriage."  On  the  same  day  0.  wrote  to  the  intended  husband, 
S.,  stating  that  Lady  T.  intended  to  give  2,000/.  at  her  death,  and  a  house 
at  Cheltenham.  Subsequently  0.  wrote  to  Lady  T.,  stating  that  S. 
wished  to  have  the  bond  perfected,  and  also  to  have  the  house  which 
Lady  T.  intended  to  give.  This  letter  was  read  to  Lady  T.  by  E.,  and 
she  then  desired  E.  to  keep  it,  adding  that  it  related  to  the  business  with 
S.  The  marriage  was  shortly  afterwards  solemnized  in  the  lifetime  of 
Lady  T.,  who,  however,  died  without  having  executed  the  bond,  or  con- 
veyed the  house.  Lord  Chancellor  Sugden  held  that  her  representatives 
were  bound  ( g). 


Circumstances  The  circumstances  under  which  a  representation  is  made, 
^^esSon  of  °^^y  convert  into  a  bindiDg  contract  what  would  otherwise  be 
"^nto^r*  iiaerely  an  expression  of  intention.  Thus,  in  a  recent  case  (/*), 
a  father  on  the  marriage  of  his  only  child  excused  himself  from 
making  an  immediate  settlement  upon  her,  on  the  ground  that 
his  capital  was  embarked  in  a  large  cotton  business,  and  in  a 
farm ;  and  expressed  an  intention  at  -the  same  time  "  in  the 
event  of  the  marriage  taking  place  "  of  settling  his  property  by 
will  on  his  daughter  "  absolutely  and  independently  of  her  hus- 
band, or,  in  other  words,  in  strict  settlement."  It  was  held,  that 
these  expressions  of  intention  amounted  to  a  contract  on  the 
part  of  the  father  to  settle  the  whole  of  the  property  of  which 


(c)  4  Ves.  601. 

(/)  3  Dru.  &  War.  87. 

{g)  See  also  Montgomery  v.  Reilly^ 


1  Dow.  &  CI.  62, 

(/i)  CoverddU  v.  Eastwood y  L.  E., 
15  Eq.  121. 
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he  fihould  die  seised  or  possessed  upon  his  daughter  in  strict    Ch.  PL  ■.  4. 
settlement. 

Bacon,  V.-C,  observed  in  the  course  of  his  judgment  (/) — 

I  must  say,  in  my  opinion,  if  any  words  can  be  said  to  express  a  clear 
meaning  and  intention — a  positive  undertaking  and  contract — ^these 
words  are  sufficient  for  that  purpose,  because  these  words  are  used  at 
a  time  when  a  marriage  is  impending,  a  marriage  to  which  the  father 
has  given  his  consent,  which  did  take  place  shortly  afterwards,  and 
which,  as  cannot  for  a  moment  be  disputed,  did  take  place  in  con- 
sideration, among  other  things,  of  the  promise  which  had  been  made  by 
the  father  to  settle  his  property  in  strict  settlement  upon  the  plaintiff 
and  her  children. 

The  decision,  however,  in  this  case  can  be  equally  well  sup- 
ported, on  the  general  principle  that  where  one  person  makes  a 
representation  to  another,  in  consequence  of  which  that  other 
person  contracts  engagements,  or  alters  his  position,  or  is  in- 
duced to  do  any  other  act  which  either  is  permitted  by  or 
sanctioned  by  the  person  making  the  representation,  the  latter 
cannot  withdraw  from  the  representation,  but  is  bound  by  it 
conclusively  (A-). 

If  the  representation  and  the  marriage,  or  other  engagement 
contracted  by  the  person  to  whom  such  representation  is  made, 
do  not  form  one  transaction,  no  obligation  which  can  be  en- 
forced is  incurred  by  the  person  making  the  representation, 
which,  in  such  a  case,  is  merely  nudum  pactum  (/). 

(0  Page  130.  L.  G.  185,  210. 

{k)  Per  Bacon,  V.-C,  L.  R.,  15  (?)  Dashivood  v.  Jermyn,  12  Oh. 
Eq.  131 ;  see  Jordan  v.  Money,  5  H.      D»  776. 
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Ch.  IX.  B.  5. 

Importanoe  oi 
the  marriage 
consideration. 


Agreements 

construed 

liberally. 

Case  of  a  bond 
extinguished 
at  law. 


Of  all  legal  oonsiderations  marriage  is  the  grayest,  because  it 
involves  an  irrevocable  change  of  personal  status.  There  can  be 
no  restitutio  in  integrum. 

It  has  been  repeatedly  said  by  the  judges,  that  the  considera- 
tion of  marriage  is  not  to  be  weighed  in  pecuniary  scales  (w). 
The  construction,  therefore,  of  agreements,  in  consideration  of 
marriage,  is  large  and  liberal;  not  technical  or  refined.  Of 
this  a  remarkable  and  early  instance  is  furnished  by  the  case  of 
Acton  V.  Peirce  («)  before  Lord  Keeper  Wright.  There  the  in- 
tended husband  gave  the  intended  wife  a  bond,  conditioned  to 
leave  her  1,000/.  if  she  should  survive  him.  The  marriage 
thereupon  took  place ;  what,  then,  became  of  the  bond  ?  At  law 
it  was  void ;  because  at  law  the  marriage  operated  as  a  release 
and  extinguishment  of  it.  But  the  Lord  Keeper  held  that  it 
might,  nevertheless,  subsist  as  an  agreement  in  equity,  and  he 
decreed  accordingly.  This  precedent  has  always  been  fol- 
lowed ((?). 


(w)  *  *  There  is  a  consideratioii,  and 
the  most  valuable  of  all  considera- 
tionB,  namely,  the  intended  mar- 
riage." Per  Lord  GianceUor  Sug- 
deny  in  Saunders  v.  Cramer,  3  Dm. 
&  War.  87.  See  also  Prebble  v.  Bog- 
hurst,  1  Swan.  309,  318;  Campion 
V.  Cotton,  17  Ves.  263,  where  the 
efficacy  of  the  marriage  considera- 
tion was  established  in  favour  of  a 


wife,  although  she  knew  of  the  hus- 
band's insolvency  at  the  time,  and 
the  case  was  in  other  respects  sus- 
picious. 

(n)  2  Yem.  480.  There  is  an 
even  earlier  authority  for  this  doc- 
trine in  the  case  of  Drake  v.  Storr, 
Freem.  Oh.  205. 

(o)  **  When  a  bond  is  executed  in 
contemplation  of  marriage,  there  is 
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In  Prebble  v.  Boghurst  (p),  John  Prebble,  by  a  bond  executed    ch.  IX.  s.  5. 

in  contemplation  of  his  marriage  with  Mary  Townsend,  bound  caaeofabond 

himself,  his  heirs,  executors,  and  administrators,  to  Hans  Sloane  ^^^  ^ 

and  John  Tilden,  their  executors,  administrators,  and  assigns,  in  law. 

the  penal  sum  of  2,000/. ;  the  condition  of  the  bond  (upon  which 

the  whole  question  turned)  being  to  the  following  effect : — 

To  be  void,  if  John  Prebble  should  at  any  time  during  his  natural  life, 
become  seised  of  any  messuages,  &c.  in  possession,  and  should  settle  the 
same  upon  the  said  Mary  Townsend,  and  the  issue  of  the  said  intended 
marriage,  the  better  to  make  a  provision  for  the  said  Mary  Townsend  in 
case  she  should  happen  to  suryiye  him. 

This  bond,  not  being  to  the  intended  wife,  like  that  in  Acton 
V.  Petrce,  was  not  released  or  extinguished  by  the  marriage — 
which  took  place  on  the  faith  of  it.  During  this  marriage, 
John  Prebble  did  not  become  seised  of  any  real  estate.  He 
survived  his  wife  and  married  again.  During  his  second 
marriage  he  became  seised  of  real  estates  amounting  in  value  to 
70,000/.  At  his  death  he  left  issue  by  both  marriages.  The 
question  was,  whether  all  those  real  estates  were  subject  to  the 
condition  of  the  bond  P  A  bill  claiming  the  whole,  exclusively, 
was  filed  by  the  children  of  the  first  marriage.  The  case  being 
opened.  Lord  Eldon,  recognizing  the  principle  that  a  marriage 
bond  was  an  agreement  in  equity,  said. 

This  agreement  having  been  distinctly  entered  into,  and  on  the  con- 
sideration of  marriage,  is  such  as,  when  its  meaning  is  once  ascertained, 
a  Court  of  Equity  will  enforce.  If  there  has  been  a  breach  of  the  bond  at 
lawy  the  plaintiffs  are  entitled  to  relief  in  equity.  But  they  have  no  title 
in  equity  if  there  has  been  no  breach  at  law.  The  principal  question, 
therefore,  is,  whether  the  omission  to  settle  the  estates  is  a  breach  of  the 
condition  of  the  bond.  On  that  question  it  will  be  proper  to  have  the 
opinion  of  a  Court  of  Law. 

A  case  was  accordingly  directed  to  the  Court  of  Common 
Pleas,  who  certified  that  no  breach  had  been  committed.  But 
Lord  Eldon  was  not  satisfied ; — and  he  called  for  the  aid  of  the 
Lord  Chief  Baron  Eichards,  and  Mi.  Justice  Abbott  (afterwards 

no  doubt  that   it   constitutes  an  See  Watkyna  v.  Waikyns,  2  Atk.  97 ; 

agreement  which  Courts  of  Equity  Oage  v.  Adon,  1  Salk.  325. 

will  perform."     Per  Lord  Eldon,  {p)  1  Swan.  309. 
Prebble  v.  Boghurst,  1  Swan.  318. 
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cOl.  IX.  B.  5.  Lord  Tenterden)  to  have  the  case  solemnly  considered  in  the 
Court  of  Chancery.  Lord  Eldon  disclosed  his  own  yiews  to 
these  learned  judges  in  the  following  terms : — 

It  strikes  me  that  the  argument  in  the  Common  Pleas  did  not  imfold 
all  the  difficulties  of  the  case.  The  bond,  with  this  condition,  was 
executed  in  contemplation  of  marriage,  and  there  is  no  doubt  that  it 
constitutes  an  agreement  which  Courts  of  Equity  will  perform.  It  was 
not  on  that  question  that  I  desired  the  opinion  of  a  Court  of  Law,  nor  of 
the  judges  who  now  assist  me,  but  on  this,  whether  there  has  been  a 
breach  of  the  condition  in  the  bond— a  question  on  which  this  Court  is 
competent  to  declare  an  opinion,  but  which  must  be  dealt  with  in  the 
same  way  in  equity  as  at  law,  and  which,  therefore,  I  took  the  liberty  of 
sending  to  a  Court  of  Law.  The  obligor  on  the  marriage  was  to  become 
entitled  to  2002.  absolutely,  and,  also,  to  a  share  of  the  personal  estate  of 
his  wife's  father  after  tlie  death  of  her  mother  (jp).  What  was  his 
interest  during  the  coverture  in  this  part  of  the  property  does  not  appear; 
and  it  is  unnecessary  to  state  here  what  he  could,  or  could  not,  have  done 
with  it.  A  part  of  the  consideration,  besides  the  pecuniary  benefits, 
is  marriage.  I  do  not  apprehend  that  the  quantum  of  pecuniary  benefit 
will  alEect  the  question,  and  I  am  surprised  to  find  observations  about 
the  amount  of  the  penalty  as  varying  the  reciprocity,  when  marriage  is 
one  of  the  considerations.  An  obligation  to  make  a  settlement  on  the 
wife  and  the  issue  will  include  an  obligation  to  make  a  settlement  on  the 
issue  after  the  death  of  the  wife.  Tlie  question  for  the  opinion  of  the 
learned  judges  is,  whether  the  obligor  on  the  death  of  the  first  wife, 
having  married,  and  then,  and  not  before,  become  seised  of  real  estates, 
and  having  died  without  making  a  settlement  of  those  estates  in  favour 
of  the  issue  of  the  first  marriage,  has  committed  a  breach  of  the  con- 
dition P- 

The  two  learned  judges,  after  copious  argument  and  mature 
deliberation,  delivered  their  opinion  in  opposition  to  the  certifi- 
cate of  the  Court  of  Common  Pleas.  They  held  that  a  breach 
had  been  committed ;  so  that  in  this  discordance  of  high  autho- 
rities, Lord  Eldon  (as  was  his  custom)  adhered  to  his  original 
impression.    Li  finally  disposing  of  the  case,  he  observed, — 

Marriage  bonds  being  considered  in  this  Court  as  agreements,  the  case 
has  been  represented  as  a  case  of  hardship,  the  issue  of  the  first  marriage 
claiming  aU  the  lands  of  which  the  obligor  became  seised  during  the 
second  coverture  as  subject  to  the  obligation,  or,  to  give  it  another  name, 
the  agreement.  But  unless  hardship  arise  to  a  degree  of  inconvenience 
and  absurdity  that  the  Court  can  say  such  could  not  be  the  meaning  of 
the  parties,  it  cannot  influence  the  decision.    M.f  opinion  is  that  the 

{p)  This  appeared  from  the  recitals  in  the  bond. 
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bond  affects  all  the  lands  of  which  the  obligor  was  seised  duiing  his  life.    Ch.  IZ.  i.  5. 
And  I  think  that,  the  wife  not  having  survived  the  husband,  the  con- 
veyance  must  be  made  to  the  children  of  the  first  marriage,  as  tenants  in 
common  in  fee  (q). 

Here,  therefore,  was  a  bond  valid  at  law  as  well  as  in  equity :  Difference  of 
and  subject  to  the  same  construction  in  each  jurisdiction.  But  and  in  equity, 
how  widely  different  the  relief  afforded !  At  law  nothing  could 
have  been  recovered  beyond  the  penalty  in  the  bond — 2,000/. 
Whereas  equity  decreed  the  conveyance  of  estates  valued  at  no 
less  than  70,000/. ;  and  this  upon  the  great  principle  of  specific 
performance,  which  gives,  as  Sir  William  Grant  says  (;*),  ^'the 
very  thing"  contracted  for,  instead  of  damages  for  a  breach  («). 

When  agreements  in  consideration  of  marriage  are  meant  to  Marriage 
become  the  groundwork  of  settlements,  they  are  called  "  marriage 
articles."  They  are  often  drawn  up  hastily,  and  signed  on  the 
eve  of  the  nuptial  ceremony  from  want  of  time  to  prepare  a  final 
deed ;  which,  however,  when  ultimately  executed,  if  it  be  in 
strict  conformity  with  the  articles,  will  supersede  them.  When 
the  deed  is  not  in  harmony  with  the  articles,  the  Court,  as  we 
shall  see  hereafter,  will  reform  it,  so  as  to  make  it  conformable 
to  the  agreement  of  the  parties. 

(q)  See  on  this  subject  Bippon  v.  performance  seem  peculiar  to  the  law 

Daivding,  1  Ambl.  665 ;  Estcourt  v.  of  this  country.    It  does  not  appear 

Estcourt,  1  Cox,  20;  Cannd  y.  Buckle,  that  anythingof  the  kind  was  known 

2  P.  Wms.  243 ;  Logan  v.  WienhoU,  to  the  civilians.    Specific  perform- 

1  CI.  &  Fin.  611 ;  7  Bli.  N.  C.  1 ;  ance,  therefore,  ia  one  of  our  very 

Chilliner  v.  Chilliner,  2  Ves.  sen.  few  indigenous  plants.    Ithasper- 

627 ;    Campion  v.  Cotton ,  17  Ves.  haps  consequently  been  cultivated 

263 ;  DougUu  v.  Wood,  1  Cha.  Ca.  with  more  than  ordinary  assiduity; 

99 ;  Watson  y.  BotUledge,  Cowper,  and  under  the  care  of  a  succession 

705.  of   great  judges  has  become  not 

(r)  Bozen  y.  Farlow,  1  Mer.  at  only  the  most  interesting,  but,  upon 

p.  472.  the  whole,  the  most  useful  and  im- 

(<)  Actions  of  damages  for  breach  portant  branch  of  equity  jurispru- 

of  contract  are,  in  some  shape  or  dence.    (See  the  remarks  of  Lord 

other,  common  to  the  law  of  all  civi-  Hardwicke,  in  Penn  v.  Lord  Baiti" 

lized  nations.    But  bills  for  specific  more,  1  Yes.  sen.  446.) 
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Where  both 
p:ii'tie8  are 


ANTE-NUPTIAL  AGREEMENTS   BY  INFANTS  (^). 


1.  Where    both    parties     are 

minors     .... 

2.  Concurrence  of  guardians   . 

3.  Sanction  of  the  Court , 
and 
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Infant   on    one  side, 

adult  on  the  other 

Case  of  female  infant :  her 
chattels  personal  in  posses^ 
sion  .... 

Alteration  hy  Act  of  1882  . 

The  Husband  has  no  power 
to  hind  his  infant  Wife's 
property  , 

Formerly  the  Wife's  chattels 
personal  and  real  bound 

Choses  in  action  not  bound 
if  not  reduced  into  posses- 
sion during  coverture 

10.  Eeal  estate  of  female  infant  226 

11.  AduU  Husband  bound         .  227 

12.  Covenant    to    settle   after- 

acquired  property     ,        .  227 


226 


226 
226 


226 


226 


226 


13.  Confirmation     .        • 

14.  The  Wife  may  be  put  to  her 

election    .         .         ,         . 

15.  Female  infant  may  contract 

for  preparation  of  settle- 
ment       .         .        .         . 

16.  Infant  may  accept  jointure 

in  lieu  of  dower 

17.  Infant  Husband  not  bound 

by  settlement    . 

18.  The  Husband  may  be  put  to 

his  election 

19.  Infants'  Belief  Ad,  1874    . 

20.  Settlements  when  infants  are 

wards  of  Court 

21.  Operation  of  18  &  19  Vid, 

c.  43 

22.  Evidence    .... 

23.  Practice  under  the  ad 

24.  Post-nuptial  settlement  may 

be  sandioned    . 
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Where  both  parties  are  minors,  it  would  seem  that  no  agree- 


(t)  *' Miserable  must  the  conditioxi 
of  minors  be,  excluded  from  the 
society  and  converse  of  the  world, 
deprived  of  necessaries,  education, 
employment,  and  many  advantages, 
if  they  could  do  no  binding  acts. 
Great  inconvenience  must  arise  to 
others  if  they  were  bound  by  no 
act.  The  law,  therefore,  at  the 
same  time  that  it  protects  their 
imbecility  and  indiscretion  from 
injury  through  their  imprudence, 
enables  them  to  do  binding  acts  for 
their  own  benefit,  and  without 
prejudice  to  themselves,  for  the 
benefit  of  others.  To  mention  a 
rule  or  two, — If  an  infant  does  a 


right  act,  which  he  ought  to  do, 
which  he  was  compellable  to  do, 
it  shall  bind  him ;  as  if  he  makes 
equal  partition,  if  he  pays  rent,  if 
he  admit  a  copyholder  upon  a  sur- 
render. A  right  and  lawful  act  is 
not  within  the  reason  of  the  privi- 
lege which  is  given  to  protect  in- 
fants from  wrong.  His  being  com- 
pellable to  do  it,  proves  the  act  to 
be  substantially  what  he  oughttodo. 
To  what  end  should  the  law  permit 
a  minor  to  avoid  an  act  which  he 
might  be  compelled  to  do  over  again 
after  it  was  undone  P  This  would 
be  assisting  him  to  vex  and  injure 
others,  without  the  least  benefit  to 
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liient  in  consideration  of  marriage  can  bind  them  (ti).    It  was  OHutp.  IX.  i.  6. 
formerly  thought  that  the  concurrence  of  guardians  might  render  Cononmnoe 
binding  the  acts  of  infants  (x).  But  this  is  no  longer  law  (y) .  And  o^fin^^'^^^' 
before  the  Infants'  Settlement  Act  (s)  even  the  sanction  of  the  the  court. 
Court  of  Chancery  could  not  cure  their  disability  (a).    But 


himself.  Another  rule  is,  'that  the 
acts  of  an  infant  which  do  not  touch 
his  interest,  but  take  effect  from  an 
authority  which  he  is  trusted  to 
exercise,  are  binding;'  as  when  an 
infant  patron  presents;  when  an 
infant  executor  duly  receives,  and 
acquits,  pays  and  administers  the 
assets;  when  an  infant  head  of  a 
corporation  joins  in  corporate  acts ; 
or  when  an  infant  officer  does  the 
duties  of  an  office  which  he  may 
hold.  A  third  rule,  deduoible  from 
the  nature  of  the  priyilege  (which 
is  given  as  a  shield,  and  not  as  a 
sword),  is,  'that  it  shall  never  be 
turned  into  an  offensive  weapon  of 
fraud  or  injustice;'  as  where  a 
tenant  for  life  and  an  infant  in  re- 
mainder levied  a  fine ;  the  infant 
reversed  the  fine  as  to  himself  for  the 
inheritance,  for  nonage,  yet  he  was 
bound  by  his  assent  to  the  fine  and 
joining  in  it,  not  to  enter  for  the 
forfeiture." — ^Per  Lord  Mansfield,  in 
Zouch  v.  Parsons,  3  Burr.  17,  94; 
1  Black.  Bep.  575.  In  the  same 
case,  his  lordship  distinguishes  be- 
tween the  deeds  of  infants  and  those 
of  married  women,  observing  that ' 
"  an  infant,  or  they  who  stand  in 
his  place,  cannot  plead  no^i  tstfac" 
tvm,  and  give  the  infancy  in  evi- 
dence; but  they  must  plead  the 
infancy  specially  to  avoid  the  deed. 
The  deed  of  a  /erne  covert  has  the 
form  of  a  deed,  but  she  may  plead 
non  est  factum.  The  distinction 
between  deeds  of  femes  covert  and 
infants  is  important.  The  first  are 
void,  the  second  voidable." — See 
M. 


now,  as  to  married  women,  45  A  46 
Yict.  c.  75;  and  as  to  infants, 
37  &  38  Vict.  c.  62. 

(u)  "  Where  both  the  intended 
husband  and  wife  are  minors,  the 
articles  are  absolutely  null,  and 
create  no  obstacle  to  the  marrying 
parties,  so  soon  as  they  become 
adult,  selling  or  disposing  of  the 
estates."  Jarman's  Conveyancing, 
vol.  9,  p.  35  (edit.  1833). 

(x)  See  Harvey  v.  Ashley,  3  Atk. 
607;  Axnslie  v.  Medlycott,  9  Yes. 
13,  19. 

( y)  Per  Lord  Thurlow :  "  I  can- 
not conceive  that  the  parents'  or 
guardians'  consent  can  make  any 
essential  difference  in  the  contract." 
Dumford  v.  Lane,  1  Bro.  0.  0.  106, 
p.  111.  See  Simson  v.  Jones,  2  B. 
&  M.  365 ;  Field  v.  Moore,  7  De  G., 
M.  &  G.  691. 

(«)  18  &  19  Yict.  o.  43:  "An 
Act  to  enable  infants,  with  the 
approbation  of  the  Court  of  Chan- 
cery, to  make  binding  settlements 
of  their  real  and  personal  estate  on 
marriage." 

(a)  Simson  v.  Jones,  and  Field  v. 
Moore,  uhi  sup.  Compare  Earl  of 
Buckinghamshire-^,  Drury,  2  Ed.  60. 
Where,  however,  a  ward  is  married 
without  the  approbation  of  the 
Court,  not  only  will  the  husband 
be  compelled  to  make  a  proper 
settlement,  but  the  Court  will  tie 
up  the  property  of  the  ward.  This 
jurisdiction,  by  the  exercise  of  which 
the  capital  is  sequestered  in  favour 
of  unborn  children,  and  the  owner 
is  deprived  of  the  power  of  giving 
Q 
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Ohap.  IX.  1. 6. 

Infant  on  one 
side  and  adult 
on  the  other. 

Case  of  female 
infant:  her 
chattels  per- 
sonal in  pos- 
session. 


Alteration  by 
Act  of  1882. 


Hnsband  no 
power  to  bind 
infant  wife's 
property. 


Formerly 
wife's  chattels 
bound. 


but  not 
dhosesin 
action  if  not 
reduced  into 
possession. 

Beal  estate. 


where  the  oontraot  was  between  an  infant  on  the  one  side  and 
an  adult  on  the  other,  the  adult  might  have  been  bound,  although 
the  infant  was  not.  Thus^  to  put  the  simplest  case,  let  us 
suppose  that  before  the  marriage  of  a  female  infant  and  a  male 
adult,  certain  articles  were  entered  into,  whereby  it  was  agreed 
to  settle  the  wife's  chattels  personal  in  possession.  These,  as  we 
have  seen  (6),  would  formerly,  but  for  the  agreement,  have 
passed  to  the  husband  as  his  absolute  property,  by  virtue  of  the 
marriage.  The  agreement,  therefore,  to  settle  them  was  consi- 
dered to  be,  not  the  agreement  of  the  wife,  but  that  of  the 
husband,  and  he  alone  required  to  be  bound. 

These  considerations  no  longer  apply  where  the  marriage  took 
place  on  or  after  the  1st  January,  1883 :  for,  by  virtue  of  the 
Married  Women's  Property  Act,  1882,  which  came  into  operation 
on  that  day,  the  wife  retains  all  her  real  and  personal  property, 
and  the  husband  takes  no  interest  therein  during  the  coverture. 
Accordingly  the  adult  husband  has  no  more  power  to  bind  the 
property  of  his  infant  wife,  than  the  adult  wife  formerly  had  to 
bind  that  of  her  infant  husband.  In  the  former  editions  of  this 
work,  the  subject  of  ante-nuptial  agreements  by  infants  received 
a  very  full  discussion  {c).  Its  importance,  however,  is  now 
considerably  diminished;  and,  accordingly,  only  an  outline  of 
the  former  law  is  now  offered  to  the  reader. 

The  infant  wife's  chattels  personal  in  possession  were,  as  we 
have  seen,  absolutely  bound  by  the  husband's  settlement,  and 
the  doctrine  has  been  extended  to  her  chattels  real,  so  as  to 
exclude  her  right  by  survivorship  (rf).  But,  somewhat  incon- 
sistently, her  right  to  her  choses  in  action  by  survivorship  was 
held  not  to  be  excluded  by  such  a  settlement,  where  they  had 
not  been  reduced  into  possession  during  the  coverture  (e). 

And  where  the  property  consisted  of  real  estate,  the  agreement 


even  a  life  interest  to  her  husband, 
is  pronounced  by  Mr.  Hayes  to  be 
**  arbitrary,  unjust  and  impolitic." 
Conveyancing,  vol.  1,  p.  560,  dthedit. 

(h)  AnU,  p.  17. 

(c)  See  Ist  ed.  247—257 ;  2nd  ed. 
253—266. 


{d)  Trollope  v.  Linton,  1  Sim.  & 
St.  477. 

(e)  Ellison  v.  Elwin,  13  Sim. 
309;  Le  Vcuseur  v.  Scratton,  14 
Sim.  116;  CuninghamY.  Antrohus, 
16  Sim.  436 ;  Borton  v.  Borion,  iUd. 
552 ;  Rawlins  v.  Birkctt,  25  L.  J., 
Ch.  837. 
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bound  neither  the  wife  nor  her  heirs  (/).    The  settlement,  Chap.  IX.  ■.6. 

however,  was  binding  on  the  adult  husband,  who,  accordingly.  Adult  hua- 

was  not  allowed  to  aid  the  wife  in  any  attempt  to  defeat  the    *^     ^^  ' 

uses  of  the  articles  ( g). 

A  covenant  on  the  part  of  the  husband  to  settle  the  after-  Corenaiit  to 

settle  after- 
acquired  property  of  the  wife  bound  him,  so  far  as  he  was  able,  acquired  pro- 

to  carry  it  into  effect,  but  did  not  compel  him  "  to  cajole  or  ^' 
coerce  his  wife  into  conveying  her  separate  property  to  the  uses 
of  the  settlement "  (A).  And  an  agreement  by  the  husband  and 
wife  in  an  ante-nuptial  settlement  for  the  settlement  of  the 
wife's  after-acquired  property,  has  been  held  to  be  a  covenant 
by  the  wife  as  well  as  by  the  husband,  whether  the  wife  is  a 
minor  or  of  full  age  (t) ;  but  where  the  agreement  was  so 
expressed  as  to  relate  only  to  acts  to  be  done  by  the  husband, 
it  was  decided  that  the  wife  was  not  bound  to  bring  into  settle- 
ment property  given  to  her  separate  iise  {k). 

The  provision  as  to  settling  after-acquired  property  has  in 
recent  times  generally  assumed  the  form  of  an  agreement  by  all 
parties :  and  such  an  agreement  operates  as  a  covenant  by  each 
party  in  respect  of  the  acts  to  be  done  by  him  or  her.  The 
agreement  is,  in  fact,  read  distributively,  and  not  so  as  to  impose 
obligations  where  there  is  no  power  of  fulfilling  them.  Thus, 
in  the  case  last  referred  to,  the  husband  was  decided  not  to  have 
incurred  any  obligation  in  respect  of  the  after-acquired  separate 

(/)  Ptarwn    v.    Pearson,    and  wife  is  of  course  voidable,  and  is 

May  V.  Hoohy  cited  in  Durnfiyrd  v.  binding  upon  her  only  by  virtue  of 

Lane,  1  Bro.  0.  0.  113,  n. ;  Clough  the  doctrine  of  election;  and  as  to 

V.   Clough,   3    Wooddes.    453,  n. ;  the  question  whether  this  subject 

Milner  v.  Lord  Harewood,  18  Ves.  is  affected  by  the  Infants'  Relief 

259,  275 ;  Pimm  v.  Imall,  7  Hare,  Act,  1874,  see^xw*,  p.  230. 
193;  1  M.  &  G.  449.  [h)  Dawes  v.  Tredwell,  18  Ch.  D. 

{g)  Dwm/ord   v.   Lane,  1    Bro.  354.    See  also  JBe  rFartn^r,  21  L.  J., 

0.  0. 106 ;  Ex  parte  Blake,  16  Beav.  Ch.  784.    When  the  intended  -wife- 

463.  is  adult,  her  coyenant  includes  pro- 

(A)  Per  Jessel,  M.  R.,  in  Dawes  perty    subsequently  given  to  her 

V.  Tredwell,  18  Ch.  Div.  354,  360.  •*  for  her  separate  use  independently 

See  also  Be  Waring,  21  L.  J.,  Ch.  of  any  husband."    Be  Allnutt,  22 

784 ;  Bamsden  v.  Smith,   2  Drew.  Ch.  D.  275,  not  following  Be  Main- 

298.  waring' s  Settlement,   L.  E.,  2  Eq. 

(0  Smith  V.  Lucas,   18  Ch.  D.  487.    And  see  Scholfield  v.  Spooner, 

531.    This  covenant  by  the  infant  26  Ch.  D.  94. 

q2 
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Chap. IX. i.e.  property  of  his  wife;  and  this  decision  governs  all  acquisitions 
of  property  which  fall  within  the  provisions  of  the  recent  Act. 

Confirmation.  In  cases  where  the  property  of  the  infant  wife  was  not 
originally  bound  by  the  settlement,  she  might  have  confirmed 
it  after  the  death  of  her  husband  if  of  full  age  (/).  And  she 
might,  after  attaining  twenty-one,  and  during  the  coverture, 
have  elected  whether  the  covenant  should  be  binding  on  her 
separate  estate  or  not ;  but  in  so  electing  she  bound  only  that 
separate  property  to  which  she  was  entitled  at  the  date  of  the 
confirmation,  and  not  that  to  which  she  might  subsequently 
become  entitled  during  the  coverture  (w). 

Election.  The  settlement  of  an  infant's   property  may  also  become 

binding  on  her  upon  the  principle  of  election,  whereby  if  she 
accepts  benefits  under  the  settlement  she  cannot  withdraw  her 
own  property  from  its  operation  (n).  But,  as  prior  to  the  Act  of 
1882,  a  married  woman  had  no  power  to  contract  except  in 
respect  of  her  separate  property  in  existence  at  the  date  of  such 
contract  (o),  a  married  woman  could  not  elect  so  as  to  bind  her 
after-acquired  separate  property  {p) ;  or  property  in  respect  of 
which  she  was  restrained  from  anticipation  (g). 

The  next  of  kin  (r)  and  the  heir-at-law  (s)  of  the  wife  are, 


(I)  Aahton  v.  M'Dougall,  5  Beav. 
56;  Davi^  v.  Davies^  L.  B.,  9  Eq. 
468.  As  to  what  amounts  to  a  con- 
firmation of  the  settlement,  see 
WhxU  V.  Cox,  2  Ch.  D.  387. 

(m)  Smith  v.  Lucaa,  18  Oh.  D. 
631.  See  also  Wilder  v.  PigoU,  22 
Oh.  D.  263,  where  it  seems  to  have 
been  decided  that  the  wife  could 
elect  dining  her  coverture  to  con- 
firm the  settlement  so  as  to  bind  a 
•  contingent  reversionary  interest  in 
personalty  not  given  to  her  sepa* 
rate  use,  a  proposition  which  must 
be  accepted  with  some  reserve; 
since  the  learned  judge  who  decided 
the  case  professed  to  follow  Smith  v. 
Lucas,  where  the  distinction  is 
clearly  maintained  between  a  con- 
firmation of  the  settlement  gene- 


rally, and  a  confirmation  as  regards 
particular  property. 

(n)  Barrow  v.  Barrow,  4  E!.  &  J. 
409 ;  Willoughhy  v.  MiddUton,  2  J. 
&  H.  344 ;  Brovm  v.  Broum,  L.  R., 
2  Eq.  481. 

(o)  Pike  V.  Fitzgihhon,  17  Ch.  D. 
454. 

( p)  Smith  V.  Lucas,  18  Oh.  D.  531, 

Iq)  Ibid. ;  Willoughhy  v.  Middle- 
ion,  ubi  supra,  being  questioned  on 
this  point.  See  also  the  Convey- 
ancing Act,  1881  (44  &  45  Yict. 
c.  41),  s.  39,  under  which  the  Court 
has  power  to  remove  the  restraint 
on  anticipation  if  it  be  for  the 
benefit  of  a  married  woman. 

(r)  Savill  v  Savill,  2  Coll.  721. 

(«)  Broum  v.  Brown,  L.  B.,  2  Eq. 
481. 
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equally  with  the  wife  herself,  bound  to  elect  whether  they  will  Chap,  ix.  ■,  6. 
take  under  or  against  the  settlement. 

In  a  case  where  the  wife  had  become  of  unsound  mind,  it 
was  held  that  the  court  would,  when  it  appeared  to  be  for  her 
benefit,  make  an  election  on  her  behalf  {t), 

A  female  infant  who  has  no  property  of  her  own  to  settle  Female  infant 
may  contract  for  the  preparation  of  a  settlement,  which  is  in  forprepara- 
-Buoh  a  case  considered  a  necessary :  and  is  liable  to  pay  for  the  ^ent!^  ^**^^' 
costs  of  it ;  but  it  seems  doubtful  whether  its  provisions  would 
.bind  her  («). 

A  female  infant  may  be  barred  of  dower  by  a  jointure  made  Infant  may 
by  a  settlement  before  marriage  (a?) ;  but  such  provision  for  her  t^ hi baxof 
must  not  be  precmous  (y).     The  old  law,  however,  on  this  point  ^^®'^- 
has  become  unimportant  since  the  3  &  4  Will.  4,  c.  105,  by 
which  women  (including  infants)  married  after  the  1st  January, 
1834,  may  be  barred  of  dower,  as  mentioned  in  the  Act. 
.     Where  the  intended  husband  is  an  infant,  he  is  entirely  dis-  infant  hus- 
abled  from  entering  into  any  valid  contract  for  the  settlement  of  bound^by 
his  property  (2),  and  his  wife,  taking  no  interest  in  such  property  settlement, 
during  the  coverture,  is  of  course  unable  to  bind  him  by  her 
contract.     The  infant  husband,  however,  is  competent  to  assent 
to  a  settlement  by  the  wife  of  her  real  estate,  so  as  to  exclude 
any  imputation  of  fraud  on  his  marital  right  (a) ;  and  in  such  a 
case  he  was  bound  to  give  effect  to  the  settlement,  not  because 
he  had  contracted  to  do  so,  but  because  his  marital  right  was 
effectually  excluded  by  the  ante-nuptial  settlement. 

InNekon  v.  Stacker  (6),  a  male  infant  previously  to  his  marriage  Xehon  v. 
•with  a  woman  possessed  of  personal  property,  executed  a  settler 
ment  by  which  he  covenanted  to  pay  1,000/.  to  the  trustee ;  sub- 
sequently he  received  the  wife's  personal  estate,  and  after  her 


{t)  Wilder  v.  Figott,  22  Oh.  D.  (2)  Honywood   v.  Honywood,   20 

263.  Beav.  451;  Derbishire  y.  Home,  b 

(tt)  Eelp^  V.  Clayton,  17  C.  B.,  De  G.  &  Sm.  702;  3  D.,  M.  &  G. 

N.  S.  553.  m. 

(ac)  Drury  v.  Drt/ry,  2  Ed.  38.  (a)  Slocomhe  v.  Oluhh,  2  Bro.  0. 

(y)  Caruther$  v.  Caruthera,  4  Bro.  C.  545. 

C.  C.  600;  and  see  Corbet  v.  Corbet,  (6)  4  De  G.  &  J.  458. 
1  S.  &  S.  612 ;  8.  C,  5  Buss.  254. 


230  ANTE-NUPTIAL  AGREEMENTS. 

Chap.  IX. i.e.  death  refused  to  pay  the  1,000/.:  it  was  held  by  the  Lords 
Justices  (Knight  Bruce  and  Turner),  reversing  the  decision  of 
the  Court  below,  that  as  the  wife.was  not  deceived  by  his  mis- 
representations as  to  his  age,  the  settlement  was  not  binding  upon 
him. 

HuBbandmay      A  male  infant,  however,  might  as  well  as  a  female  have  been 

election.  put  to  his  election  between  benefits  conferred  upon  him  by +he 

settlement,  and  the  disposition  thereby  made  of  his  own  pro- 
perty ;  and  if  the  election  had  to  be  made  during  infancy,  the 
Court  decided  for  the  infant  what  election  ought  to  be  made  (b). 
The  Court  generally  directed  an  inquiry  as  to  what  would  bo 
most  for  the  infant's  benefit  (c) ;  but  in  a  clear  case  the  election 
might  be  declared  without  a  reference  (rf). 

Infants'Relief      An  infant's  contract  was  formerly  voidable  and  not  void,  and 

'        '       was  capable  of  eflPectual  ratification  imder  Lord  Tenterden's 

Act  (c),  after  the  infant  attained  the  age  of  twenty-one,  by  writing 

under  his  hand.    But  by  the  Infants'  Erclief  Act,  1874  (/),  which 

has  been  held  to  be  retrospective  (g),  it  is  enacted  that — 

"No  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  ratification  made  after  full  age  of  any  promise  or  contract 
made  during  infancy,  whether  there  shall  or  shall  not  be  any  new  con- 
sideration for  such  promise  or  ratification  after  full  age." 

This  enactment  supersedes  the  corresponding  section  of  Lord 
Tenterden's  Act;  and,  if  the  words  "any  promise  or  con- 
tract" are  taken  in  their  widest  sense,  and  are  not  restricted 
by  what  may  be  conceived  to  be  the  object  of  the  statute, 
it  seems  to  render  a  valid  ratification  of  an  infant's  settle- 
ment impossible  {h) ;  for,  although  a  ratification  when  of  full 
age  would  probably  be  equivalent  to  the  execution  of  a  new 
instrument,  yet  it  would  derive  from  the  invalid  ante-nuptial 

(6)  SifMon  V.  Jones,  2  E.  &  M.      2  Yes.  jun.  693. 
865,  374.  (c)  9  Geo.  4,  o.  14,  s.  5. 

(c)  Broum  v,  Browriy  L.  E.,  2  Eq.  (/)  37  &  38  Yict.  c.  62. 

481;  Bennett  v.  Holdsioorth,  6  Ch.  \g)  Ex ^arte  Kibble,  L.B.,  10  Ch, 

D.  671.  373. 

(d)  Blunt  V.  Lack,  26  L.  J.,  Ch.  (A)  See  Trowell  v.  Skenton,  8  Ch. 
148;  Lamb  v.  Lamb,  6  W.  E.  720,  D.  318. 

772 ;  and  see  WiUon  v.  Toumshend, 


INFANTS  SETTLEMENT  ACJT.  5«53l 

settlement  no  valuable  conBideration,  and  would  aooordingly  be  Chap.  ix.  i.  6. 
void  as  against  subsequent  purchasers  for  value.  ^ 

Previously  to  the  passing  of  the  18  &  19  Vict.  o.  43,  the 
Court  declined  to  sanction  the  marriage  of  an  infant  ward,  as  he 
could  not  bj  reason  of  infancy  make  a  binding  settlement  of  his 
real  estate  (t). 

If  the  infant  is  a  ward  of  Court  the  sanction  of  the  Court  must  Settlements 
be  obtained  to  its  marriage,  and  such  sanction  will  not  be  granted  are  wards  of 
unless  it  appears  both  that  the  marriage  is  suitable  and  that  the 
proposed  settlement  is  proper  (k). 

Where  the  ward  married  immediately  after  attaining  twenty- 
one,  and  the  fund  in  Court  was  small,  it  was  directed  to  be  paid 
out  to  her  and  was  not  settled  (/). 

Where  a  female  ward  marries  without  the  sanction  of  the 
Court  the  husband  is  excluded  from  all  interest  under  the  settle- 
ment (m). 

The  powers  of  the  Court  over  the  property  of  the  ward  will 
continue  after  she  has  attained  twenty-one  (n). 

By  the  Infants  Settlement  Act,  18  &  19  Vict.  o.  43  (extended  Operation  of 

to  Ireland  by  the  23  &  24  Vict.  o.  83),  it  has  been  enacted  that  ©.  43. 

from  and  after  the  passing  of  the  act,  viz.  2nd  July,  1855, 

(Sect.  1)—. 

"  It  shall  be  lawful  for  every  infant  in  contemplation  of  his  or  her 
marriage,  with  the  sanction  of  the  Court  of  Chancery,  to  make  a  valid 
and  binding  settlement  or  contract  for  a  settlement  of  all  or  any  part  of 
his  or  her  property  or  property  oyer  which  he  or  she  has  any  power  of 
appointment  whether  real  or  personal,  and  whether  in  possession,  rever- 
sion, remainder  or  expectancy ;  and  every  conveyance,  appointment  and 
assignment  of  such  real  or  personal  estate,  or  contract  to  make  a  con- 

(t)  Eonywood  v.  Hoiiywoody  20  (n)  Cave  v.  Cave^  13  Beav.  223. 

Beav.  431.  As  to  the  binding  effect  on  a  ward 

ijc)  Simpson    on    Infants,    314;  after  she  had  attained  twenty-one 

Seton,  733  et  acq.     For  mode  of  and  on  her  husband  of  an  order  to 

application  and  proceedings  thereon,  settle  her  real  estate,  see  Blackit  v. 

see  Dan.  Ch.  Pr.,  3th  ed.,  vol.  2,  Clnrky  13  Beav.  393 ;  and  for  fur- 

pp.  1206 — 1211.  ther  observations  on  the  subject  of 

(1)  White  Y,nerrick,'L.'R.,^Ch»  wards  of  Com-t  and  their  settle- 

345.  ments,  see  notes  to  Eyre  v.  Coimtesa 

(m)  Kentr.  BurgeaSy  11  Sim.  361 ;  0/  Sha/teehury,  Wh.  &  Tu.  L.  C, 

WadeT.  HopkiMoriy  19  Beav.  613.  vol.  2,  pp.  633  et  seq,,  and  Seton, 

pp.  763  et  aeq. 
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Oliap.  IX.  f .  6.  T63rance,  appointment  or  assignment  thereof,  executed  by  such  infant, 
•  with  the  approbation  of  the  said  Court,  for  the  purpose  of  giving  effect  to 
such  settlement  shall  be  as  yalid  and  effectual  as  if  the  person  executing 
the  same  were  of  the  full  age  of  twenty-one  years :  Provided  always,  that 
this  enactment  shall  not  extend  to  powers  of  which  it  is  expressly  declared 
that  they  shall  not  be  executed  by  an  infant." 

By  sect.  2  it  ia  provided — 

'^  That  in  case  any  appointment  under  a  power  of  appointment  or  any 
disentailing  assurance  shall  have  been  executed  by  any  infant  tenant  in 
tail  under  the  provisions  of  this  Act,  and  such  infant  shall  afterwards  die 
under  age,  such  appointment  or  disentailing  assurance  shall  thereupon 
become  absolutely  void." 

Bj  sect.  3  it  ifl  provided  that — 

"  The  sanction  of  the  Court  of  C9iancery  to  any  such  settlement  or  con- 
tract for  a  settlement  may  be  given  upon  petition  presented  by  the  infant 
or  his  or  her  guardian  in  a  summary  way  without  the  institution  of  a 
suit :  and  if  there  be  no  guardian  the  Court  may  require  a  guardian  to 
be  appointed  or  not,  as  it  shall  think  fit ;  and  the  Court  also  may,  if  it 
shall  think  fit,  require  that  any  persons  interested  or  appearing  to  be 
interested  in  the  property  should  be  served  with  notice  of  such  petition." 

And  by  sect.  4  it  is  provided — 

'*  That  nothing  in  this  Act  contained  shall  apply  to  any  male  infant 
under  the  age  of  twenty  years,  or  to  any  female  infant  under  the  age  of 
seventeen  years." 

It  has  been  decided  that  a  petition  under  this  Act  does  not 
constitute  the  applicant  a  ward  of  Court,  and  that  therefore  the 
only  duty  imposed  on  the  Court  is  to  look  to  the  propriety  of 
the  proposed  settlement,  but  not  to  inquire  as  to  the  fitness  of 
the  intended  marriage,  although  the  former  inquiry  might 
sometimes  involve  the  latter  (o). 
Evidence  re-w  '  By  Judges*  Reg.,  8th  August,  1857,  r.  20,  evidence  must  be 
quired.  produced  to  show  (1)  the  age  of  the  infant;  (2)  whether  the 

infant  has  any  parents  or  guardians ;  (3)  with  whom,  or  under 
whose  care,  the  infant  is  living,  and,  if  the  infant  has  no  parents 
or  guardians,  what  near  relations  the  infant  haB ;  (4)  the  rank 
and  position  in  life  of  the  infant  and  parents;  (5)  what  the 
infant's  property  and  fortune  consist  of ;  (6)  the  age,  rank  and 

(o)  In  re  Dalton,  6  De  G.,  M.  &  G.  201 ;  but  see  2fe  Strong,  26 
L.  J.,  Ch.  64. 
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position  in  life  of  the  person  to  whom  the  infant  is  about  to  be  Chap.  IX.  f .  6. 
married ;  (7)  what  property,  fortune  and  income  such  person 
has ;  (8)  the  fitness  of  the  proposed  trustees,  and  their  consent 
to  act  (jo). 

In  lie  Yates  (g),  where  the  infant  was  a  ward  of  Court,  and  Practioe 
entitled  to  a  reversonaiy  interest,  two  petitions  were  presented,  Act. 
one  for  a  reference  to  chambers  to  approve  of  the  settlement, 
and  the  second  entitled  in  the  matter  of  the  Act  (18  &  19  Vict. 
0.  43)  and  in  the  suit,  to  sanction  her  execution  of  the  setUe- 
ment  when  so  approved  of.  • 

But  in  Be  Olive  (r),  where  a  petition  had  been  presented 
under  the  Act,  and  the  female  infant's  fortune  was  large, 
V.-C.  Kindersley  referred  the  whole  matter  to  chambers ;  cuid 
this  is  the  present  practioe,  one  petition  only  being  necessary  (s). 
A  petition  is  necessary,  although  a. suit. has  been  already  in- 
stituted (^).  .  .  .  • 

It  has  been  held  that  the  Court  may  under  this  Act  sanction  Post-nuptial 
a  post-nuptial  settlement  of  a  ward  made  with  its  approval  (w) ;  J^y^^^ 
but  if  the  infant  is  not  a  ward  of  Court,  there  is  no  such  sanctioned, 
power  (a?).    Where  an  infant,  for  whom  an  order  for  mainte- 
nance had  been  made,  married  without  a  settlement,  the  Court 
varied  a-  post-nuptial  settlement,  so  as  to  insert  a  covenant  to 
settle  her  future  property  in  accordance  with  a  previous  draft 
settlement  (y). 

(p)  Seton,  vol.  2,  p.  724.  (x)  See  also  Wortham  v.  Pemher- 

Iq)  1  W.  R.  711.  ton,  1  De  G.  &  Sm.  644 ;  Be  Potter, 

(r)  11  W.  R  819.  L.  R.,  7  Eq.  484. 

(«)  Dan.  Ch.  Pr.,  5tli  ed.,  vol.  2,  (y)  He  ffoare's  Trusts,  11  W.  R. 

p.  1211;    Seton  on  Deer.,  vol.  2,  181;  and  see  Be  Eodge's  Settlement, 

p.  274.  3  X.  &  J.  213,  where  it  was  decided    • 

(t)  Peareth  v.  Marriott,  W.  Notes  on  a  petition  under  this  act  that 

(1866),  p.  48.  an    order    for   maintenance   con- 

(u)  Poioell  V.  Oakley,  34  Beav.  stituted  a  young  lady  a  ward  of 

576 ;  Be  WaU,  25  Oh.  D.  482.  Court. 
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Oliap.  Z.  1. 1.  Where  the  marriage  has  taken  place  on  the  faith  of  ante- 
Conformity  of  nuptial  articles,  the  parties  have  a  right  to  insist  on  the  execution 
flettLement  to  ^f  g^^jj^  articles  by  a  proper  deed  of  settlement ;  cuid  for  this 
purpose  a  Court  of  Equity  will,  if  necessary,  lend  its  assistance 
to  compel  specific  performance  (a).  The  deed  ought,  of  course, 
to  carry  out  the  intention  of  the  articles,  however  inartificially 
they  may  have  been  framed  (b) ;  and  where  the  articles  would, 
if  literally  followed,  give  to  the  husband  an  estate  tail,  equity 
will  carry  them  into  effect  by  limitations  in  strict  settlement. 


(a)  Grier  v.  Grier,  L.  B.,  5  H.  L. 
688,  706. 


(6)  SackviUe-West  v.  HolmesdaU^ 
L.  B.,  4  H.  L.  543. 
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For,  as  Lord  Chancellor  Macclesfield  said  in  Trevor  v.  Trevor  (c),  Chap.  X.  f.  l. 
"  Articles  are  only  minutes  or  heads  of  the  agreement  of  the 
parties,  and  ought  to  be  modelled  when  they  oomo  to  be  carried 
into  execution,  so  as  to  niake  them  effcdual,^^  The  husband,  Sir 
John  Trevor,  by  the  terms  of  the  articles,  would  have  had  an 
estate  taU.  which  he  could  immediately  bar.  Therefore  his 
Lordship  held  that  the  intention  evidently  was  only  to  give  him 
an  estate  for  life  ;  *'  otherwise  the  settlement  would  be  vain  and 
ineffectual;  and  if  a  settlement  were  made  defective  in  any 
particular,  it  would  not  be  final  or  conclusive,  and  a  second 
settlement  must  be  made  till  the  uses  were  well  and  duly 
raised." 

According  to  the  report  of  this  case  in  Peere  Williams  (i), 
Lord  Macclesfield  said,  "  That  marriage  articles  were  in  their 
nature  executory,  and  ought  to  be  construed  and  moulded  in 
equity  according  to  the  intention  of  the  parties.     Now  that 

intention  was  plain And  it  would  be  a  strange  and 

vain  construction  of  the  articles  if  Sir  John  should  have  such  an 
estate  by  them,  the  limitations  of  which  the  very  next  day  he 
might  by  a  fine  destroy."  There  would,  in  such  a  case,  be  no 
settlement  at  all. 

By  marriage  articles,  which  recited  that  the  intended  husband 
had  received  a  sum  of  600/.  from  his  intended  wife,  a  jointure 
of  60/,  a  year  was  provided  for  her,  charged  upon  the  husband's 
land,  with  the  ordinary  powers  of  distress  and  entry ;  and  it 
was  thereby  agreed  that  the  intended  husband  should  settle  all 
the  residue  and  remainder  of  the  said  land  upon  his  issue  by  the 
intended  wife  after  the  payment  of  the  said  sum  of  60/.  a  year. 

(c)  1  Eq.  Ca.  Abr.  387,  pi.  7.  laid  out  in  the  purchasing  of  lands, 
See  Journals  of  House  of  Lords,  which  should  be  settled  on  the  hus- 
vol.  21,  p.  221,  where  the  judgment  band  and  wife  for  their  lives  and 
afiBrming  Lord  Macclesfield's  decree  the  life  of  the  longest  liyer  of  them, 
is  set  out.  and  after  to  the  heirs  of  the  body 

(d)  Vol.  I.,  p.  631.  The  earliest  of  the  wife  by  the  husband  to  be 
case  on  the  point  is  that  of  Jones  begotten ;  yet  the  Master  of  the 
V.  LaughtoUf  in  1698,  1  Eq.  Oa.  Abr.  Bolls,  Sir  John  Trevor,  decreed  the 
392,  pi.  2,  which  was  as  follows : —  settlement  to  be  to  the  first  and 
Upon  a  marriage,  articles  were  other  sons,  &o.,  so  as  the  husband 
entered  into,  whereby  it  was  agreed  and  wife  might  not  have  power  to 
that  the  wife's  portion  should  be  bar  the  issue. 
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Ohap.  z.  1. 1.  On  the  construction  o£  these  articles,  it  was  decided  {e)  that 
effect  should  be  given  to  the  word  "  issue,"  by  giving  estates 
tail  to  the  children  of  the  marriage,  the  sons  taking  successively, 
and  the  daughters  together ;  and  also  that  there  was  no  power  to 
charge  the  lands  with  portions  in  favour  of  younger  children. 
General  rule.  ^\^q  general  rule  as  to  reforming  settlements  framed  upon 
ante-nuptial  articles,  is  thus  laid  down  by  Lord  Chancellor 
Talbot  (/) :  "Where  articles  are  entered  into  before  marriage, 
and  settlement  made  after  marriage,  different  from  the  articles, 
this  Court  will  set  up  the  articles  against  the  settlement."  That 
is  to  say,  the  Court  will  order  the  settlement  to  be  reformed. 
And  for  this  purpose  no  other  evidence  is  necessary  ( g). 
Where  both  Where  both  the  articles  and  the  settlement  are  prior  to  the 
settlement  are  marriage,  any  discrepancy  between  them  will  in  general  be 
ante-nup  .  p^ggmj^Q^j  jq  jj^^yQ  arisen  from  some  change  of  mutual  intention 
while  matters  remained  open;  and,  consequently,  in  such  a 
case  the  settlement  will  stand.  .  For,  as  Lord  Chancellor 
Talbot  said  in  Legg  v.  Qoldtdre  (/),  "  Where  both  articles  and 
settlement  are  previous  to  the  marriage,  at  a  time  when  all 
parties  are  at  liberty,  the  settlement  differing  from  the  articles 
will  be  taken  as  a  new  agreement  between  them,  fiuid  shall  con* 
trol  the  articles."  Articles  are  considered  in  a  Court  of  Equity 
as  minutes  only  which  the  settlement  may  explain  more  at 
large  (A).  But  if  the  settlement  expressly  declares  that  it  is 
made  in  terms  of  the  articles^  cuid  yet  in  fact  differs  from  them; 
in  such  a  case  the  settlement  will  be  reformed  and  made  to  cor- 
respond with  the  articles.  A  very  remarkable  instance  of 
equitable  interposition  for  this  purpose  occurred  in  the  well-, 
known  case  of  West  v.  Errisey  (i),  where  a  settlement  copying 
the  very  words  of  the  articles  was  reformed,  although  both  the 
articles  and  the  settlement  were  made  before  the  marriage. 

(c)  Qrier  v.  Qrier,  L.  E.,  6  H.  L.  Glenorchy  v.  Boaville,  Wh.  &  Tud. 

688.  L.  C,  5th  ed.,  vol.  1,  pp.  21,  26. 

(/)  Legg  v.  Ooldwire,  Oas.  Temp.  {g)  Cogan  v.  DuffUld,  2  Ch.  D.  44. 

Talb.  Forr.  20.    See  also  StrecOfield  [h)  Bland/ord  v.  Marlborough,  2 

V.  Streatfield,   ibid,  176;   Lambert  Atk.  542. 

V.  Peyton,  8  H.  L.  Cas.  1 ;  JRobeHa  (i)  2  P.  Wms.  349 ;  1  Bro.  P.  0. 

V.  Kingaley,  1  Ves.  sen.  238 :  for  225 ;  and  see  Honor  v.  Honor,  1  P. 

further  cases,   see  notes  to  Lord  Wms.  123. 
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TTpon  this  case,  however,  Lord  Chancellor  Talbot  remarked  (A J,  Chap,  x.  1. 1. 
"  although  in  the  case  of  West  r.  Errisey,  the  articles  were  made 
to  control  the  settlement  made  before  marriage,  yet  that  reso- 
lution no  way  contradicts  the  general  rule ;  for  in  that  case 
the  settlement  was  expressly  mentioned  to  be  made  in  pur- 
suance and  performance  of  the  said  marriage  articles,  whereby 
the  intent  appeared  to  be  still  the  same  as  it  was  at  the  making 
the  articles."  "When  the  articles  and  indenture  of  settlement 
bear  date  on  the  same  day,  they  must  be  considered  as  one  and 
the  same  act,  and  a  different  construction  ought  not  to  be  put 
upon  them  (/). 

The  Court  will  not  rectify  a  settlement  on  the  ground  of  a  Eyidenoe  of 

,  mistake  must 

mistake,  unless  the  evidence,  both  as  to  the  mistake  and  as  to  be  clear, 
the  real  intention  of  the  parties,  be  perfectly  clear  and  satis- 
factory. Thus,  where  a  post-nuptial  settlement  recited  an  ante- 
nuptial agreement,  which  was  not  forthcoming,  the  Court  re- 
fused to  rectify  the  settlement  in  accordance  with  the  recital ; 
the  presumption  being  rather  that  the  articles  had  been  in- 
accurately recited,  than  that  the  settlement,  which  had  been  acted 
on  for  a  long  time,  was  incorrect  (m).  In  an  earlier  case  (n), 
on  the  occasion  of  an  intended  marriage  between  the  only  son 
of  an  English  marquis  and  the  daughter  of  a  Scotch  earl,  the 
terms  of  settlement  were  incorporated  in  "proposals"  which 
were  approved  of  by  the  respective  fathers  on  behalf  of  their 
children.  The  "proposals,"  after  sundry  other  stipulations, 
concluded  with  a  proviso  that  the  settlement  should  contain 
"all  usual  and  necessary  clauses."  A  settlement  was  accord- 
ingly prepared  in  London,  of  which  the  general  provisions  were 
in  conformity  with  the  terms  of  the  proposals.  And  the  mar- 
riage  took  place.  Many  years  afterwards  the  Scotch  earl  died, 
leaving  a  large  personal  estate,  out  of  which  his  daughter, 
unless  barred  by  the  settlement,  would  have  been  entitled  to 

{k)  Gas.  Temp.  Talb.  Forr.  20;         (m)  Mignan  v.  Parry,  31  Beav.- 

066  also,  remarks  of  Lord  Chancellor  21 1 . 

liOUghboTOUghym  Randall  Y»  Willis,  {n)  Marquis    of  Breadalhane  v. 

5  Ves.  p.  275.  Marquis  of  Chandos,  2  Myl.  &  Cr. 

(Z)  Eeneage  v.  HunhJce,  2  Atk.  711. 
456. 
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Chap.  Z.  f.  1.  claim  legUtm{o).  A  bill  was  filed  against  the  husband  and 
wife,  alleging,  that,  according  to  Scotch  law,  a  clause  barring 
this  legitim  was  "a  usual  and  necessary  clause"  within  the 
meaning  of  the  "proposals,"  and  should,  therefore,  have  been 
introduced  into  the  settlement,  which,  inasmuch  as  it  contained 
no  such  clause,  ought  to  be  reformed.  The  bill  prayed  a  decla- 
ration accordingly.  Lord  Chancellor  Cottenham  held,  that  the 
father  of  the  lady,  in  approving  of  the  proposals,  must  be  con- 
sidered to  have  acted,  not  adversely  to,  but  on  behalf  of  his 
daughter^  and  that  there  was  no  sufficient  evidence  to  show 
that  the  proposals  constituted  the  final  contract  of  the  parties, 
and  had  not  been  varied  by  some  subsequent  agreement  prior 
to  the  execution  of  the  settlement. 

In  the  same  case  it  was  held  that  articles  are  always  to  be 
oonstrued  with  reference  to  the  subject-matter.  And,  accord- 
ingly, where  the  articles  related  solely  to  English  subject-matter, 
a  clause  barring  Scottish  legitim  could  not  (in  the  absence  of 
express  words)  be  supposed  to  have  been  in  contemplation  of 
the  parties  (j9).  But  evidence  is  admissible  to  show  that  the 
articles  were  the  final  agreement  between  the  parties,  and  that 
the  difference  between  them  and  the  settlement  was  caused  by 
mistake ;  and  in  such  a  case  the  Court  ordered  the  settlement  to 
be  rectified  by  the  articles  (q). 

It  may  happen  that  the  articles  themselves  do  not  correctly 
express  the  intention  of  the  parties ;  and  where  the  mistake  is 
clearly  established,  they,  like  all  other  instruments,  will  be 
reformed.  Thus,  in  the  case  of  The  I>uke  of  Bedford  v.  The 
Marquis  ofAbercorn  (r),  where  articles  before  marriage  stipulated 
that  estates  should  be  limited  to  the  first  and  other  sons  of  the 
marriage  in  tail,  it  was  proved  that  the  real  intention  was  to 
limit  the  estates  to  the  first  and  other  sons  in  tail  male ;  and 
the  Court,  after  the  marriage,  directed  that,  in  the  settlement  to 

(o)  Legitim  is  a  term  of  Scotch      apparently  propounded  in  Dtike  of 


Articles  oon- 
strued wiih 
reference  to 
subject- 
matter. 


Evidence  ad- 
mitted to 
show  that 
articles  were 
the  final  con- 
tract* 


Where 

articles  them- 
selves are  in- 
correct. 


law,  importing  a  cliild's  propor- 
tionate share  of  the  parent's  per- 
sonal estate,  which  the  parent 
cannot  defeat  by  testamentary  dis-* 
position, 
(jp)  But  a  different  doctrine  was 


Bedford  v.  Marquis  of  Ahercom, 
1  Myl.  &  Cr.  312. 

{q)  Bold  V.  Hutchinson,  5  De  G., 
M.  &  Q-.  558 ;  and  see  cases  cited  in 
White  &  Tud.  L.  0.,  vol.  1,  p.  43. 

(r)  1  Myl.  &  Or.  312. 
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be  exeoutedy  limitations  as  oorreoted  by  the  eyidenoe  should  be  chap.  z.  ■.  l. 

inserted. 

The  question,  what  evidence  it  is  necessary  to  adduce  in  order  Evidence 

to  establish  the  real  intention  of  the  parties,  was  also  discussed  in 

this  case ;  and  it  seoms  that  articles  may  be  corrected  on  the 

same  evidence  which  suffices  to  rectify  an  executed  settlement  (s). 

Lord  Oottenham,  L.  C,  in  delivering  judgment,  said  (t) : — 

**  If  a  settlement  had  been  actually  execnted,  in  conformity  witli  these 
articles,  and  it  could  be  shown  by  proper  eyidence,  that  some  provision  in 
it  had  been  inserted  by  mistake,  and  contrary  to  the  intention  of  the 
parties,  and  to  the  contract  previously  made  between  them,  it  would  have 
been  within  the  province  of  the  Court  to  have  corrected  the  error,  and 
altered  the  settlement  accordingly.  There  cannot,  therefore,  be  any 
doubt  of  the  authority  and  the  jurisdiction  of  the  Court,  to  correct  any 
errors  which  maybe  proved  to  have  arisen  in  framing  the  agreement 
which  the  parties  actually  signed." 

If,  therefore,  parol  evidence  is  admissible  to  show  the  real 
intention  of  the  parties  after  a  settlement  has  been  executed,  it 
will  d  fortiori  be  admissible  where  articles  only  have  been 
entered  into. 

In  Smith  v.  lUfe  (w),  a  marriage  settlement  was  executed,  in 
pursuance  of  articles  made  imder  an  order  of  the  Court  on  the 
marriage  of  a  lady,  an  infant  cuid  a  ward  of  Court,  whereby  per- 
sonaliy  of  the  wife  was  limited,  after  the  death  of  the  husband 
and  in  default  of  children,  both  of  which  events  happened,  as 
the  wife  should  by  will  appoint,  cuid  in  default  of  appointment 
to  her  next  of  kin.  Upon  her  uncontradicted  but  uncorroborated 
evidence  that  she  never  understood  that  she  was  to  be  deprived 
of  the  control  of  her  own  property  in  the  event  of  her  becoming 
a  widow  and  childless,  it  was  held  that  she  was  entitled  to  have 
the  settlement  rectified  by  limiting  the  property  in  the  events 
which  had  happened  to  herself  absolutely.  This  was  eflfected 
by  endorsing  on  the  settlement  the  declaration  of  the  Court. 

(a)  As  to  the  admission  of  parol  Stanley  v.  Pearsoriy  13  Ch.  D.  545 ; 

evidenceincasesof  rectification,  see  Lovesey  v.  Smithy  15  Ch.  D.  655. 

Taylor  on  Evidence,  7th  ed.  591.  Slight  evidence  will  be  sufficient  to 

{t)  Duke  of  Bedford  v.  Marquis  satisfy  the  Court  when  there  is  a 

o/Ahercom,  1  Myl.  &  Cr.  p.  331.  strong  probability  upon  the  instru- 

(tt)  L.  B.,  20  Eq.  666.    See  also  ment  that  a  mistake  has  been  made. 

Cook  V.  jFVarn,    27   W.   E.   212;  SeeJnreDc  la  Toucht? 8  Settlement, 

Edwards  v.  Bingham,  28  W.  B.  89 ;  L.  B.,  10  Eq.  599. 
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CHap.  Z.  I.  1. 

Where  aettle- 
ment  decreed 
against  pur- 
chai^ers. 

Articles  di- 
recting the 
insertion  of 
*'allnsnal 
powers,"  &c. 


A  settlement  will  not  be  decreed  as  against  puroliaflers  for" 
value  (an  expression  which  includes  mortgagees)  without  notice 
of  the  articles,  but  it  will  be  decreed  against  them  if  they  have 
notice  (v). 

Where  the  articles  in  general  terms  directed  the  insertion  in 
the  settlement  of  "  all  usual  powers,"  &c.,  a  question  frequently 
arose  what  powers  were  included  in  such  words.  Thus,  in  giving 
effect  to  these  words,  powers  of  leasing,  selling,  exchanging,  and 
re-investing,  of  varying  securities  (a:),  and  powers  of  partition 
where  there  was  any  joint  property,  as  well  as  powers  of  ap- 
pointing new  trustees  (j/),  wljich  latter  are  now  unnecessary, 
have  been  inserted  in  the  settlement  (z)  ;  and  although^  as 
before  observed,  articles  are  to  be  construed  with  reference  to 
their  subject-matter,  yet  where  a  stipulation  was  made  by  ante- 
nuptial articles  that  the  intended  settlement,  which  related  to 
estates  in  Ireland,  should  contain  all  the  covenants,  provisions, 
and  conditions  usually  found  in  settlements  made  in  England, 
this  was  held  to  authorize  the  insertion  of  a  power  of  sale  and 
exchange  imder  which  lands  in  England  might  be  taken  in 
exchange  for  lands  in  Ireland ;  Lord  Oottenham  remarking  that 
he  could  "  see  nothing  in  the  contract  to  make  it  necessary  to 
restrict  the  power  to  Ireland  "  (a). 

"There  is,"  said  Sir  L.  Shadwell,  "a  palpable  distinction 
between  inserting  in  a  settlement  powers  for  the  management 
and  better  enjoyment  of  the  settled  estates  which  are  beneficial 
to  all  parties,  and  powers  which  confer  person^  privileges  on 
particular  parties,  such  as  powers  to  jointure,  to  raise  money 
for  any  particular  purpose,  &c."  (b) ;  and  accordingly  powers 


(v)  Warrick  v.  Warrick,  3  Atk. 
291 ;  Daviea  v.  Davies,  4  Beav.  54 ; 
and  see  Sugden,  V.  &  P.  781,  14th 
ed. 

(x)  Sampayo  v.  Ootddf  12  Sim. 
426. 

(y)  Lewin  on  Trusts,  7th  ed., 
p.  115 ;  the  Conveyancing  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  31. 

(z)  Feake  v.  Fenlington,  2  Yes.  & 
Bea.  311 ;  Hill  v.  Silly  6  Sim.  136. 


See  now  the  Settled  Land  Act,  1882, 
45  &  46  Vict.  c.  38,  s.  3, 

(a)  Sampayo  v.  Oould,  uU  supra. 
See  also  Liridow  v.  Fleetwood^  6  Sim. 
152 ;  Duke  of  Bedford  v.  Marquis  of 
Ahercom,  1  Myl.  &  Cr.  312.  But 
see  Marquis  of  Breadalbane  v.  Mar^ 
quis  of  Chandos,  2  Myl.  &  Cr.  711. 

(h)  Sampayo  v.  Gould,  12  Sim. 
426. 
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of  jointuring  and  charging  require  clearer  evidence  of  inton-   Chap.  X.  1. 1. 
tion  to  insert  them  than  the  expression  "  the  usual  powers  "  (c). 

In  the  case  of  The  Duke  of  Bedford  v.  Marquis  of  Abercorn  (^), 
a  power  was  reserved  in  ante-nuptial  articles  to  husband  and 
wife  to  alter  and  vary  the  provisions  of  the  articles  as  they 
should  think  fit.  This  was  held  not  to  authorize  the  insertion 
in  the  settlement,  after  marriage,  of  a  power  enabling  the  hus- 
band to  jointure  a  future  wife,  or  to  charge  portions  for  the 
younger  children  of  a  future  marriage.  And  where  certain 
powers  were  expressly  specified  in  the  articles,  the  direction  to 
insert  "the  usual  powers"  in  the  settlement  was  held  not  to 
extend  them  {e). 

But  this  question  is  now  of  little  importance,  for  the  "  usual  New  acts 
powers "  are  now  for  the  most  part  supplied  by  the  Convey-  ^-^^^^ 
ancing  Acts  of  1881   and  1882,  and  the  Settled  Land  Act, 
1882  (/). 

The  Court  will  rectify  a  settlement  on  petition  under  the  Practice. 
Trustee  Relief  Act  {g). 

By  the  Divorce  and  Matrimonial  Causes  Acts  (20  &  21  Yict.  Divorce  and 
0.  85,  and  22  &  23  Viet.  c.  61),  extensive  powers  of  dealing  caiwM^Acte. 
with  settled  property  upon  a  divorce  or  judicial  separation  are 
conferred  upon  the  Court ;  and  these  powers  can  now,  by  virtue 
of  the  Matrimonial  Causes  Act,  1878  (41  &  42  Vict.  c.  19),  s.  3, 
be  exercised  notwithstanding  that  there  are  no  children  of  the 
marriage.  The  trustees  of  the  settlement  cannot  be  heard  in 
support  of  an  application  to  the  Court  to  alter  the  settlement, 
but  they  may  be  heard  in  opposition  to  such  an  application  {h), 

A  clause  in  marriage  articles  providing  for  a  subsequent  Glaasee  con- 
separation  will  not  be  enforced,  and  any  instrument,  so  far  as  aepuati^ 
it  provides  for  such  an  event,  will  not  be  carried  into  effect. 

(c)  Janii.Bythewood,vol.9,p.61;  Vi6t.  o.  39 ;  46  &  46  Vict.  c.  38. 

Higginson  y.   Bameby,  2   Sim.   &  {g)  Lewis  v.  Hillman^  3  H.  L. 

Stu.  516.    And  see  SackviUe-Weit  Cas.  607;  EeDe  la  Touche'a  Settle-^ 

V.  EolmesdcUe,  L.  B.,  4  H.  L.  543  ;  ment,  L.  B.,  10  Eq.  599;    In  re 

Wdman  v.  Wdman,  15  Ch.  D.  570.  Bird's  Trusts,  3  Ch.  D.  214.     See, 

{d)  1  Myl.  &  Or.  312.  however,  Be  Malet,  30  Beav.  407. 

(c)  Pearse  v.  Barony  Jac.  158.  {h)  Corrance  v.  Corrance^  L.  B., 

(/)  44  &  45  Vict.  0.  41 ;  45  &  46  1  P.  &  M.  495. 

M.  R 
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Enforcement 
of  marriage 
articles 
though  con- 
sideration on 
one  side  fail. 


Chap,  X.  1. 1.  QhqTi  a  clause  is  void  wliether  in  articles  or  in  a  settlement,  and 
whether  the  instrument  be  post-nuptial  or  ante-nuptial  (i). 

Marriage  articles  will  be  enforced  on  behalf  of  the  husband, 
though  ho  has  not  fulfilled  his  part  of  the  agreement.  An 
example  of  this  is  furnished  by  a  case  where  there  was  an  agree- 
ment by  the  wife's  father  to  settle  three-tenths  of  his  estate, 
and  the  husband  agreed  to  settle  2,000/.  and  insure  his  life. 
He  effected  no  insurance,  no  settlement  was  executed,  and  the 
wife  died  without  issue :  it  was  held  that  he  was  entitled  to 
prove  in  the  administration  of  the  father's  estate  in  respect  of 
his  life  interest  in  three-tenths  of  such  estate,  the  performance 
by  one  party  not  being  a  condition  precedent  to  his  right  to 
claim  against  the  other ;  though,  if  the  wife  or  any  issue  were 
alive,  the  Court  would  take  care  that  the  husband  obtained  no 
benefit  until  he  had  performed  his  part  of  the  agreement  (k). 

Marriage  articles  will  also  be  enforced  on  behalf  of  the  wife, 
although  the  money  consideration  moving  from  her  has  not  been 
paid ;  as  where  there  was  an  agreement  by  the  intended  husband 
to  settle  a  jointure  in  consideration  of  a  portion  given  by  the 
wife's  father,  though  the  portion  was  not  paid,  yet  the  wife 
Case  of  wife's  took  her  jointure  (/) ;  and  this,  although  she  was  living  in  a  state 
of  adultery.  At  common  law,  dower  was  not  forfeited  by 
adultery.  The  forfeiture  of  dower  was  introduced  by  the 
Statute  of  Westminster  2,  c.  34.  A  jointure  is  not  forfeited  by 
adultery ;  and  the  Court  will  interpose  at  the  suit  of  a  wife  to 
compel  the  performance  of  marriage  articles,  though  her  hus- 
band prove  that  she  is  guilty  of  the  grossest  infidelities  (m). 


(i)  E.  V.  W.y  3  K.  &  J.  382 ;  Cart- 
ioHglit  V.  Cartwright,  3  De  G.,  M. 
&  Qt.  982  ;  Westmeath  v.  Westmeath, 
Jac.  126;  Cocksedgey.  Cocksedgey  14 
Sim.  244;  5  Hare,  397. 

{k)  Jesion  v.  Key,  L.  E.,  6  Oh. 
610. 

(l)  Perkins  v.  Thornton,  1  Amb. 
502. 

(m)  Seagrave  v.  Seagrave,  13  Vos. 
439,  443.  Per  Lord  Ohancellor  Tal- 
bot, "  The  articles  being,  that  the 
husband  shall  settle  such  and  such 
lands  in  certainty  on  his  wife,  the 


*  plaintiff,  for  her  jointure;  this  is 
pretty  much  in  the  nature  of  an 
actual  and  vested  jointure,  in  re- 
gard to  what  is  covenanted  for  a 
good  consideration  to  be  done,  is 
considered  in  equity  in  most  respects 
as  done ;  consequently  this  is  a 
jointure,  and  not  forfeitable  either 
by  adultery  or  an  elopement.  The 
reason  of  the  difference  why  a  wife 
in  case  of  an  elopement  with  an 
adulterer  forfeits  her  dower,  and 
yet  the  husband  loaying  his  wife 
and   living  with   another  woman 
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A  SETTLEMENT  made  in  contemplation  of  marriage  does  not  Chap,  x.  b.  2. 
seem  to  become  binding  on  the  intended  busband  and  wife  until  How  far 

Bettleinents 


docs  not  forfeit  his  tenancy  by  the 
curtesy,  is  because  the  Statute  of 
Westminster  2,  c.  34,  does,  by  ex- 
press words,  imder  these  circum- 
stances create  a  forfeiture  of  dower. 
But  there  is  no  act  inflicting  in  the 
other  case  the  forfeiture  of  a  tenancy 
by  the  curtesy."  Sidney  y.  Sidney, 
3  P.  Wms.  at  p.  276 ;  Evans  y.  Car- 


rington,  6  Jur.,  N.  S.  268;    2  D.,  can  be  varied 
■r,     «    i     .«.         "L         .^  -i    ^',  or  revoked 

F.  &  J.  481 ;   where  it  was  held  before  mar- 
by  V.-C.  Wood  that  the  Court  of  riage. 
Chancery  had  no  jurisdiction  to  re- 
lieye  a  husband  from  the  stipula- 
tions in  his  marriage  settlement, 
upon  a  decree  for  dissolution  of  mar- 
riage being  made  by  the  Diyorce 
Court. 
r2 
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Chap.  T,  B.  2.  tiie  marriage  has  actually  taken  place.     According  to  the  civil 
law,  matrimonial  conventions  and  settlements  are  subject  to 
the  implied  condition  si  niipticB  sequantur  (n).    And  it  has  been 
held  that,  where  the  marriage  was  void,  a  settlement  made  in 
anticipation  of  it  was  likewise  invalid,  and   that  the  parties 
might  make  a  new  settlement ;  which,  if  followed  by  a  proper 
marriage,  was  as  effectual  as  though  the  first  settlement  had 
When  the        never  been  executed.     This  was  the  case  in  Hobinson  v.  ZHcl-en" 
5^^^         son  (o),  where  it  appeared  that,  in  contemplation  of  a  marriage, 
take  place.       certain  settlements  were  made,  of  real  estate  belonging  to  the 
intended  wife,  and  of  personalty  belonging  to  the  intended 
husband,  upon  trusts  to  arise  after  the  marriage,  for  the  benefit 
of  the  husband  and  wife  and  their  issue.     The  marriage  was 
solemnized,  and  the  parties  lived  together  as  husband  and  wife. 
But  after  the  lapse  of  some  time,  it  was  discovered  that  the 
marriage  (for  want  of  the  requisite  consent  under  Lord  Hard- 
wicke's  Act)  (p)  was  void ;  whereupon  deeds  were  executed  pur- 
porting to  revoke  the  former  settlements.  .  And  some  time  after- 
wards a  Hew  settlement  in  contemplation  of  marriage  was  made 
including  the  same  property,  but  differing  from  the  former  deeds 
in  the  interests  given  to  the  issue,  and  in  other  particulars*    The 
parties  then  validly  intermarried,  and  had  issue.     In  these  cir? 
cumstanoes  Lord  Chancellor  Lyndhurst  said  that  the  Court  "  will 
not  hold  that  a  transaction,  founded  entirely  on  mistake -smd 
misapprehension  of  the  parties,  ought  to  be  considered  as  binding 
on  them" ;  and  he  accordingly  decided  that  the  first  settlements 
were  not  binding ;  and  that  the  rights  of  Ihe  parties,  both  as  to 
the  real  estate  and  the  personalty,  must  be  governed  by  the 
second  settlement. 

When  no  valid  marriage  is  possible,  as  between  a  man  and 
his  deceased  veife's  sister,  a  settlement,  in  which  the  intended 
marriage  is  recited,  and  by  which  property  is  conveyed  to 
trustees,  in  trust  for  the  settlor  until  the  solemnisation  of  the 
marriage,  and  after  the  solemnization  thereof,  in  trust  for  the 
parties  and  their  issue,  creates  a  continuing  trust  for  the  settlor, 
and  the    trusts   subsequent  to  the  intended  marriage  never 

(n)  6  Pothier  (Ed.  Dupin.)  46,  47.  {p)  See  ante,  p.  6. 

(o)  3  Buss.  399. 
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arise  (q).  But  a  settlor  can,  in  contemplation  of  suoli  a  union,  Chap-  X.  n.  2. 
create  a  complete  and  irrevocable  voluntary  settlement,  which 
cannot  afterwards  be  impeached  either  by  himself  or  by  his  re- 
presentatives (r).  And  where  a  feme  sole,  in  contemplation  of  a 
marriage  which  never  took  effect,  settled  personalty  upon  trusts 
for  herself  till  the  marriage,  and  then  upon  certain  trusts  for 
her  issue,  and  the  contemplated  marriage  never  took  place,  but 
she  married  another  person,  it  was  held  that  the  settlement  was 
irrevocable  (s). 

But  in  the  case  of  Page  v.  Horne{t),  the  question  discussed  In  case  the 
before  Lord  Langdale  was,  whether,  after  the  execution  of  an  take  place, 
ante-nuptial  settlement,  the  intended  husband  and  wife  had 
power,  before  the  solemnization  of  the  marriage,  to  revoke  the 
deed  by  which  a  mortgage  of  a  sum  of  1,500/.  had  been  assigned 
to  trustees  upon  certain  trusts  for  the  benefit  of  the  parties  and 
the  issue  of  the  intended  marriage.  The  settlement  in  this  case 
was  not  executory.  The  property  was  legally  vested  on  certain 
trusts.  Thirteen  days  after  the  execution  of  the  deed  and  before 
the  marriage,  the  intended  husband  and  wife,  having  changed 
thpir  minds,  revoked  it ;  and  after  the  marriage  the  husband 
filed  his  bill,  claiming  the  property  under  his  marital  right,  as 
if  there  had  been  no  settlement.  The  Court  directed  a  reference 
to  inquire  under  what  circumstances  the  revocation  had  been 
executed.  And  on  the  cause  coming  on  for  further  directions 
upon  the  master's  report.  Lord  Langdale,  xmder  the  circum- 
stances of  the  case,  dismissed  the  husband's  bill,  the  lady  not 
having  had  any  independent  advice  or  consultation  with  her 
friends.  The  learned  judge  admitted  that  the  parties  had  a 
right  to  break  off  the  contract  of  marriage  and  revoke  the  deed 

{g)  Chapman  v.  Bradley,  4  D.,  J.  cision  in  this  case  might  have  been 

&  8.  71 ;  Faw$on  v.  Brown,  13  Oh.  different  if  there  had  been  any  in- 

D.  202.  terruption  of  the  intention  to  cele- 

(r)  Ay  erst  V.  Jenkins ,  L.  E.,  16  brate  the  marriage,  or  if  the  lady 

Eq.  275.  had   acted   independently    of   her 

(«)  McDonnell    v.    Hesilrige,    16  husband  upon  a  consultation  with 

Beav.  346.    See,  however,  Eesery  v.  her  friends.  But  see  contra  Thomas 

Cowlard,  26  Ch.  D.  191.  v.  Brennan,  15  L.  J.,  Ch.  420;  Mit- 

{t)  9  Beav.  570;   11  Beav.  227.  f&rdY,  BeynoldSy  16  Sim.  130. 
It  seems  that  Lord  Langdale's  de- 
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Chap.x.a.g.  of  settlement  if  they  chose  to  do  so,  or  to  call  on  the  trustees 
to  execute  other  deeds,  and  that  they  might  under  proper  cir- 
cumstances have  entered  into  a  new  contract  or  made  another 
contract  giving  the  husband  the  whole  interest  in  the  fund. 

When  followed  by  a  valid  marriage,  had  in  pursuance  of  it, 
the  settlement  is  not  only  binding,  but  in  all  respects  irre- 
vocable ;  BO  that  no  directions  in  the  will  of  the  settlor,  nor  the 
state  of  his  affairs  at  his  decease,  can  alter  its  construction  (u). 
Wherecon-         Even  where  the  husband  is  by  the  settlement  a  purchaser 
moving  from    of  his  wife's  choscs  in  action,  it  is  to  be  observed  that  if  the 
o:Mcutory*or  Provision  for  his  wife  and  children  be  executory  {i.e.y  resting 
hia  covenant    upon  covenant),  neither  he  nor  his  assignees  will  be  allowed  to 

18  conling'ent.  ,  ,  ,  ,        , 

recover  them  in  equity,  until  the  obligations  of  the  settlement 
have  been  specifically  performed.  Thus  in  Cor  able  v.  Free  («), 
in  consideration  as  well  of  1,500/.  of  the  wife's  money  which 
the  husband  was  to  have  to  his  own  use,  as  of  a  vested  interest 
belonging  to  her  of  the  value  of  4,000/.  in  the  residuary  estate 
of  a  testator,  divisible  on  the  death  of  a  tenant  for  life, — ^the 
husband  by  the  settlement  covenanted  that  his  heirs,  executors 
or  administrators  should  immediately  after  his  decease  pay  to 
the  trustees  of  the  settlement  the  sum  of  4,000/.  to  be  held  on 
certain  trusts  for  the  wife  and  children  of  the  marriage ;  but 
with  a  proviso  that  they  shoulil  pay  all  other  debts  which  the 
husband  should  owe  at  his  death,  in  preference  to  the  4,000/., 
and  that  they  should  not  be  bound  to  pay  the  4,000/.  unless  the 
assets  of  the  husband  should  be  more  than  sufficient  to  pay  all 
his  other  debts.  Before  the  death  of  the  tenant  for  life,  the 
husband  became  bankrupt.  Then  the  tenant  for  life  died. 
Afterwards  the  husband  himself  died,  leaving  his  wife  him 
surviving.  In  these  circumstances  it  was  held  by  Lord  Chan- 
cellor Cottenham  that  the  assignees  were  not  entitled  to  receive 
her  share  without  performing  the  husband's  covenant. 

But  if  the  covenant  be  contingent,  and  the  husband's  right 
immediate,  the  latter  will  not  be  postponed.  Thus,  suppose  the 
husband  to  have  covenanted  that  his  executors  should  pay  his 

(tt)  Vapdelmr  v.  VandeleuVy  3  Ola.  (v)  Cr.  &  Phil.  64  ;  Fyke  v.  Pyke, 

&  Fin.  82.  1  Ves.  sen.  376 ;  MUford  v.  Mit/ord, 

9  Vee.  87,  96. 
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wife  a  sum  of  money,  if  she  survived  him^  he  would,  if  a  purchaser   caLap.X.g.g. 
by  the  settlement  of  her  choses  in  action,  be  at  liberty  to  sue  for 
them  at  once,  without  making  provision  for  the  contingency  {ic). 

A  covenant  to  settle  other  existing  and  after-acquired  pro-  Coyenantsto 
perty  of  the  wife  was,  and  probably  will  continue  to  be,  f re-  aoquired  pro- 
quently  inserted  in  marriage  settlements.  The  object  with  P^^^'™ 
which  such  a  covenant  was  inserted,  was  partly  to  prevent  the 
property  from  vesting  in  the  husband,  and  partly  to  secure  it  for 
the  benefit  of  the  issue.  Under  the  Married  Women's  Property 
Act,  1882,  theyw5  mariti  is  during  the  coverture  entirely  abo* 
lished ;  and,  accordingly,  there  is  now  no  necessity  to  insert  the 
covenant  in  order  to  deprive  the  husband  of  any  interest  in  the 
property  of  his  wife.  It  may,  however,  be  desirable  to  save  the 
wife  from  the  coercion  or  blandishments  of  her  husband,  and  to 
place  beyond  her  control,  as  a  safe  provision  for  her  children, 
whatever  property  she  may  be  possessed  of  or  entitled  to  at  the 
time  of  the  marriage,  or  which  she  may  subsequently  acquire. 
With  this  object  the  covenant  may  still  be  adopted;  but  it 
must  be  remembered  that  (at  all  events  if  the  wife  is  a  separate 
trader)  such  a  covenant  is  liable  to  be  impeached  under  the 
provisions  of  the  bankrupt  law. 

The  alteration  of  the  law,  whereby  the  husband  takes  during 
the  coverture  no  interest  in  his  wife's  property,  also  affects  the 
form  of  the  covenant,  which  should  for  the  future  be  framed  as 
the  covenant  of  the  wife,  since  she  alone  will  be  able  to  give 
effect  to  its  provisions. 

Cases  of  construction  may  still  occasionally  arise  upon  covenants  Construotion 
framed  in  accordance  with  the  previous  law  (a*),  the  question  to  nanta  under  " 
be  determined  being  whether  some  particular  property  is  or  is  • 

not  bound  by  the  terms  of  the  covenant ;  and  this  is  simply  one 
of  intention  which  is  to  be  collected  from  the  settlement  {y). 

The  covenant  which  has  to  be  construed  may  be  expressed  to 
be  that  of  the  husband  and  the  wife,  of  the  husband  alone,  or  of 

{w)  Baaevi  v.  Serray  14  Ves.  313.  385,    For  detailed  investigation  of 

(x)  See  Re  Stonor*8  TrusUy  24  Oh.  this  subject,  see  Peachey  on  Settle- 

D.  195.  ments,  pp.    523—549;    and   Dav. 

(y)  Ram&den  v.  Smithy  2  Drew.  Conv.  3rd  edit.  vol.  iii.,  pp.  194 — 

298,  302;   Re  Blockkyy  32  W.  B.  218. 
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Chap.  X.  9,  g.  the  wife  alone ;  or  (and  this  is  the  form  which  has  been  most 
usually  adopted  in  recent  times)  it  maj  be  framed  ss  the 
agreement  of  all  parties.  In  the  case  last  mentioned,  the 
agreement  operates  as  a  covenant  by  each  of  the  parties  in  re- 
spect of  the  acts  agreed  to  be  done  by  him  or  her  (s),  and  it 
will  not  be  construed  as  a  covenant  by  the  husband  in  respect 
of  separate  property  of  the  wife,  over  which  he,  of  course,  has 
no  control  (a). 

In  considering  questions  of  construction  as  to  the  operation  of 
these  covenants,  it  must  be  borne  in  mind  that  each  party  cove- 
nants only  as  to  what  he  or  she  can  perform,  and  that  the 
ordinary  agreement  of  all  parties  constitutes  a  covenant  by  each 
in  respect  of  the  interests  taken  by  him  or  her. 

If  the  wife  is  bound  by  the  covenant  she  must  settle  property 
coming  to  her  for  her  separate  use  (b) ;  and  where  she  was  an 
infant  at  the  time  of  the  marriage  it  has  been  held  that  the 
covenant,  if  for  her  benefit,  was  voidable  and  not  void ;  and 
that  she  might,  after  attaining  twenty-one,  and  during  the 
coverture,  elect  whether  the  covenant  should  be  binding  on  her 
separate  estate  or  not  (c).  An  exception  of  property  "  otherwise 
settled"  had,  it  seems,  the  effect  of  excluding  from  the  operation 
of  the  covenant  property  to  which  the  wife  became  entitled  for 
her  separate  use  (d).    The  husband,  being  bound  only  so  far  as 


(2)  Bamsden  v.  Smith,  2  Drew. 
298 ;  Smith  v.  Lucas,  18  Ch.  D.  631. 

(a)  Dawes  v.  Tredwell,  18  Ch.  D. 
354.  The  separate  property  of  the 
wife  is,  a  fortiori,  not  bound  by  the 
covenant  of  the  husband  alone. 
Travers  V.  Trovers,  2  Beav.  179; 
Douglas  v.  Congreve,  1  Keen,  410 ; 
Grey  v.  Stuart,  30  L.  J.,  Ch.  884. 
Li  Lee  v.  Lee  (4  Ch.  D.  175),  a  cove- 
nant by  the  husband  alone  to  settle 
specific  property  of  the  wife  was 
held  after  her  death  to  be  binding 
upon  her,  inasmuch  as  the  agree- 
ment was  entered  into  for  yaluable 
consideration,  and  the  wife  had 
assented  thereto. 

(6)  Mil/ord  v.  Peile,  17  Beav.  602; 


Smith  V.  Lucas,  18  Ch.  D.  631 ;  In 
re  Allnutt,  22  Ch.  D.  276 ;  Scholfield 
V.  Spooner,  26  Ch.  D.  94;  not  fol- 
lowing In  re  Mainwaring*s  SdUe- 
ment,  L.  B.,  2  Eq.  487. 

(c)  Smithy. Lucas, ubi supra.  See 
Wilder  v.  Pigott,  22  Ch.  D.  263, 
where  it  seems  to  have  been  held 
that  a  married  woman  could  con- 
firm the  settlement  generally,  and 
not  merely  so  far  as  it  affected  the 
property  of  which  she  was  then 
possessed.  See  also  the  Infant's 
BeUef  Act,  1874  (37  &  38  Vict 
c.  62). 

(d)  Kane  v.  Kane,  16  Ch.  D,  207, 
and  see  Coventry  v.  Coventry,  32 
Beav.  612. 
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he  is  able  to  give  effect  to  the  oovenant  or  agreement  (^),  the  Chap.z.  s.2. 
oovenant,  so  far  as  he  is  concerned,  is  now  of  diminishing  im- 
portance ;  and  in  settlements  executed  on  or  after  the  1st  January, 
1883,  no  oovenant  on  the  subject  ought  to  be  inserted  on  the 
part  of  the  husband. 

The  time  at  which  the  property  is  acquired,  in  some  cases  What  pro- 
affects  the  question  whether  it  is  bound  by  the  covenant  or  not.  Ey^e\ove^ 
For  this  purpose  property  may  be  considered  as  divided  into  ^*^** 
three  classes : — (1)  property  belonging  to  the  wife  at  the  time 
of  the  settlement ;  (2)  property  acquired  during  the  coverture ; 
and  (3)  property  acquired  after  its  termination  (/). 

There  may  also  be  cases  where  the  wife  had,  at  the  time 
of  the  settlement,  a  contingent  or  reversionary  interest  which 
subsequently,  either  during  or  after  the  coverture,  fell  into 
possession,  or  where  the  wife  acquired  during  the  coverture  a 
reversionary  interest  which  did  not  fall  into  possession  until 
after  its  termination,  and  these,  although  not  really  distiact 
from  the  three  classes  referred  to,  occasionally  add  some  difficulty 
to  the  interpretation  of  particular  covenants.  For  the  date  of 
acquisition  is  sometimes  regarded  as  that  of  the  complete  posses- 
sory title,  and  sometimes  as  that  of  the  wife's  obtaining  a  vested 
interest. 

It  is  with  reference  to  these  several  classes  of  property  that 
the  scope  of  the  covenant  under  consideration  has  to  be  tested ; 
and,  as  the  actual  interests  which  subsequently  arise  cannot  be 
definitely  foreseen  when  the  covenant  is  framed,  it  is  not  sur- 
prising that  difficult  questions  of  construction  have,  in  many 
cases,  presented  themselves  for  the  decision  of  the  Courts.  In 
order  to  furnish  a  guide  for  the  interpretation  of  covenants  for 
the  settlement  of  the  wife's  property,  it  will  be  desirable  to 
ignore,  as  far  as  possible,  the  individual  features  of  particular 

(c)  Dawe$  v.  Tredwelly  18  Oh.  D.  treated  for  purposes  of  constniction 

354,  as  part  of  the  period  of  coverture, 

(/)  There  is  no  reported  case  in  unless  the  words  ** during  the  cover- 

which  the  property  was  acquired  ture"  occur  in  the  covenant,  in 

after  the  execution  of  the  settlement  which  case  it  must  be  annexed  to 

and  before  the  marriage ;  but  it  is  the  pieoeding  period, 
conceived  that  this  period  may  be 
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Chap. X.  n.  2.  oases;  and  to  extract  from  the  decisions  the  prinoipleB  upon 
which  they  have  proceeded. 

of'wvOT^  The  various  covenants  in  all  the  reported  cases  may  be  divided 
into  two  groups,  viz.,  those  which  relate  solely  to  after-acquired 
property,  and  those  which  include,  in  addition  to  this,  the 
present  property  of  the  wife.  The  former  is  a  covenant  to 
settle  "  all  the  property  to  which  the  wife  or  the  husband  in 
her  right  may  at  any  future  time  become  entitled;"  the  latter  a 
covenant  to  settle  "  all  the  property  to  which  the  wife  note  is,  or 
to  which  she  or  the  husband  in  her  right  may  at  any  future 
time  become  entitled."  These  types,  from  which  all  subsidiary 
provisions  are  excluded,  must  be  carefully  discriminated,  in 
order  to  understand  the  numerous  decisions  on  this  subject. 

As  to  future        I.  As  to  covenants  for  the  settlement  of  after-acquired  pro- 

propertyonly.  ^^^^ 

These  covenants,  containing  words  of  futurity,  but  none 
relating  to  present  interests,  comprise  property  which  falls  into 
possession  during  the  coverture  (jn),  even  though  the  wife  had 
at  the  date  of  the  settlement  a  reversionary  {h)  or  contingent 
interest  (/)  therein.  But  the  change  from  a  contingent  to  a 
vested  reversionary  interest  which  does  not  fall  into  possession 
until  after  the  coverture,  is  not  sufficient  to  satisfy  the  words  of 
futurity  (k). 

It  hew  been  held  (/)  that  a  covenant  by  the  husband  to  settle, 
upon  the  trusts  of  the  settlement,  any  property  which  his  wife 
or  he  in  her  right  should  thereafter  during  the  coverture 
succeed  to  the  possession  of  or  acquire,  bound  a  sum  of 
money  in  which,  at  the  time  of  the  marriage,  the  wife  had  a 

(g)  Archer  v.  Kelly,  1  Dr.  &  Sm.  (l)  Orafftey  v.  Eumpage,  1  Beav. 

300;  Be  ClintorCs  Trust,  L.  B.,  13  46;  affirmed  on  appeal,  3  Jur.  622. 

Eq.  295.  This  case  has  been  followed  in  Re 

\h)  Blyihe  v.  Qranville,  13  Sim.  Hughes'  TruaU,  4  Giff.  432 ;   Hose 

190;  Ex  parte  Blake,  16  Beav.  463;  v.  Cornish,  16  L.  T.  786  :  referred 

Spring  v.  Pride,  4  De  G. ,  J.  &  S.  395 ;  to  its  special  circumstances  in  Hoare 

Be  Clinton's  Trust,  supra,  v.  Homhy,  2  Y.  &  0.  0.  0.  121 ; 

(t)  Archery, Kelly, supra;  Brooks  Wilton  v.  Colvin,  3  Drew.  617;  Be 

V.  Keith,  1  Dr.  &  Sm.  462.  Wyndham's  Trusts,  L.  B.,  1  Eq. 

{k)   Be  MichelVs   Trusts,  9   Ch.  290;  Be  Clinton's  Trust,  L.  B.,  13 

D.  5 ;    reversing   the  decision  of  Eq.  295 ;    and  disapproved  of  in 

Malins,  V.-C,  6  Ch.  D.  618.  Archer  v.  Kdly,  wpra. 
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reversionary  interest  expectant  on  her  own  death  without  issue,  Chap,  x.  g.  8. 

and  without  having  exercised  a  power  of  appointment.    In 

this  case,  which  has  been  often  questioned,  the  husband  was  the 

survivor,  and  the  decision  of  the  Court,  if  it  is  to  be  supported, 

must  rest  on  the  reasoning  of  the  Master  of  the  Eolls,  whereby 

he  connects  the  husband's  right  to  administration  upon  the 

death  of  his  wife  with  the  inchoate  title  which  he  acquired 

during  the  coverture.     Covenants  for  the  settlement  of  the 

wife's  after-acquired  property  do  not  comprise  existing  property 

in  possession  (m),  even  if  its  amount  has  not  been  ascertained  (n) ; 

nor  existing  reversions  which  remain  without  change  during  the 

coverture  (o),  or  which  merely  become  vested  in  interest,  but 

not  in  possession  (p).    But  reversionary  interests  which  accrue 

during  the  coverture,  even  if  they  do  not  fall  into  possession 

until  after  its  determination,  are  held  to  be  bound  by  the 

covenant  of  the  husband  and  wife(^),   and  by  that  of  the 

husband  alone  if  he  survive  his  wife  (r). 

The  better  opinion  seems  to  be  that  words  of  futurity  in  the 
husband's  covenant  are  not  satisfied  by  the  interest  which  he 
may  have  acquired  in  the  wife's  property  at  the  moment  of 
marriage  (s). 

II.  As  to  covenants  for  the  settlement  of  present  and  future  Ab  to  present 

_j  and  f utnre 

property.  property. 

In  cases  where  the  covenant  is  expressly  extended  so  as  to 
include  existing  interests  of  the  wife  not  specifically  mentioned 

{m)  Hoarty. Hornby ^supra;  Otter  (p)  Re  AficheWa  Trtuts,   9   Ch. 

V.  Melville,  2  Be  G.  &  Sm.  257;  D.  5. 

Archer  v.  Kdly,  Bupra ;   Be  Wynd-  (q)  Butcher  v.  Butcher,  14  Beav. 

ham* 8  Trusia,  eupra;  Be  Browne's  222;  Dickinson  y*  Dillun/ny  L.  R., 

Will,  L.  R.,  7  Eq,  231 ;  Be  Fedder's  8  Eq.  546 ;  Cowper-Smith  v.  Anstey, 

SMement  TrwU,  L.  R.,   10  Eq.  W.  N.  1877,  p.  28. 

585.  (r)  Townshend  v.  Harrowhy,  27 

(«)  WilUm    V.     Colvin,     supra;  L.  J.,  Ch.  553;  Hughes  v.  Young, 

ChurchiU    v.  Shepherd,   33    Beav.  32  L.  J.,  Ch.  137. 

107.  (s)  Hoare  v.  Hornby,  Archer  v. 

(o)  AtcherUy  v.  Du  Moulin,  2  K.  Kelly,   Churchill  v.   Shepherd,  all 

&  J.  186 ;  Be  Wyndham*s  Trusts,  of  which  have  been  already  cited 

supra;  Be  Pedder's  Settlement  Trusts,  contra  ;  Qrafftey  v.  Humpage,  supra, 

swpra;  Be  JvMji  Will,  2  Ch.  D.  and  c7a77ie«v*I>i«ran^,  2  Beav.  177. 
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Chap.x.  <.2.  in  the  settlement,  property  in  possession  and  reversion,  whether 
vested  or  contingent,  and  whether  it  exists  at  the  date  of  the 
settlement,  or  is  subsequently  acquired  during  the  coverture, 
will  be  bound  by  the  covenant  {t) ;  even  where  the  preceding 
interests  were  such  as  to  render  it  impossible  that  the  fund 
could  fall  into  possession  until  after  the  death  of  both  the 
husband  and  the  wife  (t/). 

A  covenant  to  settle  after-acquired  property  will  in  all  cases 
be  construed  as  applying  only  to  interests  acquired  during  the 
coverture,  and  not  to  property  coming  to  the  wife  after  the  death 
of  her  husband,  even  if  the  words  "  during  the  coverture  "  are 
omitted  (x) ;  and  notwithstanding  that  it  is  in  form  an  assign- 
ment by  the  wife  of  all  her  future  property  (y).  If  the  cove- 
nant is  entered  into  by  the  husband  alone,  property  given  to  the 
separate  use  of  the  wife  is  not  bound  by  it  (2) ;  but  if  she  is  a 
covenanting  party  the  property  must  be  settled  (a)  ;  and  it 
seems  that  it  is  not  in  the  power  of  a  testator  to  exclude,  except 
by  a  restraint  on  anticipation,  a  legacy  to  a  married  woman 
from  the  operation  of  such  a  covenant  (6). 

Role  of  oon-  It  is  a  general  rule  of  construction  which  holds  good  in  the 
case  of  these  covenants,  that  operative  words  whose  meaning  is 
dear  are  not  controlled  by  previous  recitals  (c),  which  can  only 
be  read  to  explain  some  doubt  or  ambiguity  {d). 

{t)  Be  Mackenzie^e  SeUlementy  L.  (2)  Brooks  v.  Keith,  1  Dr.  &  Sm, 

E.,   2  Ch.   345 ;   Agar  v.   Oeorge,  462 ;  Douglas  v.  CongrevSy  1  Keen, 

2  Ch.  D.  706.    See,  however,  At-  410,  423 ;    Travers  v.   Travers,  2 

cJierley  v.  Du  Moulin,  2  K.  &  J.  Beav.  179;  Dawes  v.  Tredwell,  18 

186;  Dering  v.  Kynaston,  L,  R.,  6  Ch.  D.  354. 

Eq.  210.  (a)  BuUher  v.  Butcher,  14  Beav. 

(m)  Cornmell  v.  Keith,  3  Oh.  D.  222 ;    Milford  v.  PeUe,   17  Beav. 

767.    See  alflo  Be  Jackson's  Will,  13  602  ;  Willoughhy  v.  Middleton,  2  J. 

Ch.  D,  189.  &  H.  344 ;  CampMl  v.  Bainhridge, 

(x)  Dickinson  v.  Dillv)yn,  L.  E.,  L.  E.,  6  Eq.  269. 

8  Eq.  646;   Cartw  v.  Carter,  ibid,  (6)  Be  AllnuU,  22  Ch.  D.  276; 

661 ;  Be  Edwards,  L.  E.,  9  Ch.  97 ;  contra,  Be  Ma%nwar%ng*s  Settlement, 

Be    CampbelVs  Policies,  6  Ch.   D.  L.  E.,  2  Eq.  487;  and  see  Kaney. 

686;    WeUtead  v.  Leeds,  47  L.  T.  Kane,  16  Ch.  D.  207;  Bchdlfield  v. 

331 ;    overruling    Stevens   v.    Van  Spooner,  26  Ch.  D.  94. 

Voorst,  17  Beav.  305.  (c)  Young  v.  Smith,  L.  E.,  1  Eq. 

(y)  Holhway  v.  Holloway,  W.  N.*  180 ;  DawesY.  Tredwell,  18  Ch.  D.  364, 

1877,  p.  76.  {d)  Atcherley  v.  Du  Moulin,  2  K 
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The  nature  of  the  property  as  well  as  the  date  of  its  aoquisi- 


.  Chap.  X.  1.2. 
tioa  may  afifeot  the  question  whether  it  is  included  in  the  Nature  of 

,  ,  .  property  may 

covenant  or  not.  Thus,  in  the  absence  of  express  provision  for  exclude  it 
the  conversion  of  terminable  interests,  property  given  to  the  j^.^^^' 
wife  for  her  life,  whether  with  (e)  or  without  (/)  a  restraint  on 
anticipation,  will  not  be  bound  by  the  covenant.  Property 
given  to  the  wife  in  such  terms  that  a  forfeiture  of  the  gift 
would  result  from  settling  it  in  pursuance  of  the  covenant 
seems  to  be  outside  the  covenant ;  so,  also,  is  a  sum  of  money 
subject  to  a  gift  over,  in  case  of  the  death  of  the  wife  without 
leaving  a  husband  or  issue  her  surviving  (g) ;  but  where  it  is 
merely  expressed  to  be  "  for  her  separate  use  independently  of 
her  husband,"  and  the  effect  of  the  covenant  would  be  to  give 
the  husband  an  interest  in  the  property,  it  has  been  held  to  be 
bound  (A). 

Unless  the  covenant  is  so  expressed  as  to  include  all  property 
over  which  the  wife  has  a  power  of  disposition,  she  will  not  be 


&  J.  186 ;  Wilton  v.  Colvin,  3  Drew. 
617;  He  MichelVs  Trusts,  9  Ch. 
D.  5.  The  following  cases  may  be 
usefully  consulted  on  the  meanings 
to  be  attributed  to  certain  words  or 
expressions  of  frequent  recurrence 
in  these  covenants.  "  Accrue/* 
Hoare  v.  Hornby,  2  Y.  &  0. 0. 0. 1 21 ; 
Madurcan  v.  Lane,  7  W.  E.  135; 
** become  entitled,"  Archery,  Kelly, 
IDr.  & Sm. 300;  Blythe v. Qranville, 
13  Sim.  190;  Re  Clinton's  Trusts, 
L.E.,  13  Eq.  295;  «*be  or  become 
entitled,"  Atcherley  v.  Du  Moxdin, 
2  K.  &  J.  186 ;  "  come  to,"  Ex  parte 
Blake,  16Beav.463;  "  possiassed," 
Wilton  V.  Colvin,  3  Drew.  617.  As 
to  the  exception  of  property  below 
a  certain  value,  and  the  manner  of 
estimating  such  value  in  the  case 
of  reversionary  interests,  see  Be 
Madcenzies  Settlement,  L.  B.,  2  Ch. 
345 ;  Bower  v.  Smith,  L.  E.,  11  Eq. 
279;  Steward  v.  Foppleton,  W.  N. 
1877,  p.  29,  where  the  report  of 


Bower  v.  Smith  in  the  authorized 
reports  is  stated  by  Jessel,  M.  E., 
to  be  defective  in  not  stating  that 
there  was  a  gift  over  in  default  of 
appointment;  Hood  v.  Franklin, 
L.  E.,  16  Eq.  496;  Be  Jackson's 
Win,  13  Ch.  D.  189.  It  may  be 
mentioned  as  one  of  the  incidents 
of  these  covenants  that  they  will 
effect  a  severance  of  a  joint  estate 
in  cases  where  the  interest,  if  sole, 
would  be  bound  thereby.  Caldwell 
Y. Fellowes,h.'R.,9Eq.4lO;  BaUlie 
V.  Trehame,  17  Ch.  D.  388. 

(e)  Eioart  v.  Ewart,  11  Hate,  276; 
Forater  v.  Davies,  4  D.,  F.  &  J.  133. 

(/)  Townshend  v.  Rarrowhy,  27 
L.  J.,  Ch.  553;  and  see  Duncan  v. 
Cannah,  21  Beav.  307. 

{g)  Hilhers  v.  Parkinson,  25  Ch. 
D.  200. 

{h)  BeAUnutt,  22  Oh.  D.  275,  not 
following  Be  Mainwaring's  Settle- 
-ment,  L.  E.,  2  Eq.  487;  and  see 
Scholfield  V.  Spooner,  26  Ch.  D.  94. 
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Chap.  X.  B.  2,  obliged  to  settle  property  given  to  her  in  tail  (e),  or  over  which 
she  takes  a  general  power  of  appointment  (k).  But  if  the  wife 
in  exercise  of  the  power  appoints  the  property  to  herself,  it 
becomes  subject  to  the  covenant  (/). 

A  gift  in  default  of  appointment  confers  a  vested  interest  sub- 
ject to  be  divested  by  the  exercise  of  the  power  {m).  Accordingly 
such  an  interest  devolving  on  the  wife  is  bound  by  a  covenant 
to  settle  her  property ;  but,  if  an  appointment  is  made  to  the 
person  entitled  in  default,  this  creates  a  new  interest ;  and  the 
question  whether  it  is  bound  or  not  must  be  determined  without 
reference  to  the  previous  interest  (w) ;  even,  it  seems,  where  the 
share  taken  is  the  same  under  the  appointment  and  in  default 
under  the  settlement  creating  the  power  (o), 

A  covenant  by  the  husband  to  settle  all  his  after-acquired 
property  is  rarely  inserted  in  marriage  settlements;  for  it  is 
difficult  to  give  to  such  a  covenant  a  reasonable  construction, 
and  in  the  event  of  the  husband's  subsequent  bankruptcy,  it  is 
exposed  to  the  risk  of  being  declared  void  as  against  his  trustee. 

In  Lems  v.  Madocha  (p)  a  contract  on  marriage  to  settle  all 
the  personal  estate  that  the  husband  should  at  any  time  during 
the  coverture  be  possessed  of,  was  construed  to  exclude  income, 
unless  it  was  laid  up  as  capital,  but  to  include  real  estate 
purchased  with  borrowed  money.  It  seems  doubtful  how  far 
an  unlimited  covenant  of  this  description  is,  even  when  the 
husband  is  solvent  at  the  date  of  the  settlement,  capable  of 
being  supported  against  his  creditors.  In  Ex  parte,  Bolland  {q)^ 
the  husband,  who  was  a  trader  (r),  by  a  settlement  dated  the  7th 


Coyenantfl  to 
settle  after- 


acquired  T>10' 
perty  of  the 
htuband. 


(»)  mihers  V.  Parhinwm,  25  Ch". 
D.  200. 

{h)  Ewart  v.  Ewart,  supra;  and 
see  Eamsden  v.  Smith,  2  Drew.  298, 
306. 

{J)  Ewart  V.  Ewart,  supra. 

(m)  See  Be  Jackson's  Will,  13  Oh. 
D.  189. 

(n)  SweetappU  v.  Horlock,  11  Ch. 
D.  745,  where  the  previous  cases, 
Be  FrowiTs  TrusU,  10  L.  T.  367; 
Be  Vizard's  TrusU,  L.  B.,  1  Oh. 
588,  and  De  Serre  v.  Clarke,  L.  E., 


18  £q.  587,  are  examined  by  the 
late  Master  of  the  Bolls,  Sir  G. 
Jessel. 

(o)  Sweftapple  v.  Horlock,  supra, 

Ip)  8  Yes.  150;  17  Vos.48.  See 
also  Oartshore  v.  Chalie,  10  Yos.  1 ; 
Prehhle  v.  Boghurst,  1  Swanst.  309 ; 
Eardey  v.  Qreen,  12  Beav.  182. 

{q)  L.  B.,  17  Eq.  115. 

(r)  The  distinction  between 
traders  and  non-traders  has  boon 
abolished  by  the  Bankruptcy  Act, 
1883. 
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April,  1868,  covenanted  with  the  trustees,  that  all  his  future  Chap,  x.  a.  2. 
real  and  personal  estate  should  be  conveyed  to  the  trustees 
upon  the  trusts  thereby  declared  concerning  certain  specific 
items  of  property  comprised  in  the  settlement.  In  February, 
1873,  the  husband,  who  was  admitted  to  have  been  solvent  at 
the  date  of  the  settlement,  was  adjudicated  a  bankrupt,  and  the 
covenant  was  declared  void  as  against  the  trustee.  Sir  James 
Bacon,  V.-C,  in  the  course  of  his  judgment,  observed : 

**  I  am  not  awaro  of  any  caso  in  which  such  a  settloment  as  this  has 
been  held  to  be  binding.  .  .  .  Nothing  can  be  more  directly  oppos^ 
to  the  plain  reason  and  justice  and  policy  of  the  law  than  that  a  man, 
whether  in  fraud  or  not,  should  on  his  marriage  undertake  that  whatever 
fragment  of  property  he  may  acquire  duiing  the  coverture,  down  to  the 
smallest  particular,  should  bo  subject  to  the  trusts  which  are  supposed  to 
be  declared  by  this  settlement.  There  are  many  cases  in  which  such 
settlements  hayo  seen  set  aside.  There  are  many  cases  in  which  the  policy 
of  the  law  has  been  declared  to  be  that  a  man  cannot  withdraw  from  his 
creditors,  even  in  consideration  of  marriage,  future  property  which  he 
may  acquire,  if  at  the  time  other  persons,  namely,  his  creditors,  have  the 
right  to  be  paid  out  of  the  property." 


The  learned  judge,  in  deciding  this  case,  seems  to  have  rested 
his  decision  upon  general  principles  of  law,  and  not  to  have 
called  in  the  aid  of  the  91st  section  of  the  Bankruptcy  Act, 
1869  («),  which  he  has  in  a  more  recent  case  (t)  held  to  be 
retrospective.  By  the  47th  section  of  the  Bankruptcy  Act,  Banknxptoy 
1883  (w),  which  is  a  re-enactment  of  the  former  section,  with  the  ' 
important  omission  of  the  words  "  by  a  trader,''  it  is  enacted  as 
follows : 

**  Any  covenant  or  contract  made,  in  consideration  of  marriage,  for  the 
future  settlement  on  or  for  the  settlor's  wife  or  children  of  any  money  or 
property  wherein  he  had  not  at  the  date  of  his  marriage  any  estate  or 
interest,  whether  vested  or  contingent,  in  possession  or  remainder,  and 
not  being  money  or  property  of  or  in  right  of  his  wife,  shall,  on  his  be- 
coming bankrupt  before  the  property  or  money  has  been  actually  trans- 
ferred or  paid  pursuant  to  the  contract  or  covenant,  be  void  against  the 
trustee  in  the  bankruptcy." 

{s)  32  &  33  Vict.  0.  71.  Eq.  433. 

(e)  Ex  parte  Dawson,  L.  E.,  19         (w)  46  &  47  Vict.  c.  62. 
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Settlements 
by  infiolTent 
husband. 


Property 
commff  from 
any  ouier 
person  than 
the  husband 
may  be  for- 
feited on  his 
bankruptcy  or 
insolyency. 


This  section  does  not  apply  to  a  covenant  by  the  husband  to 
pay  a  sum  of  money  to  the  trustees  of  the  settlement,  who  will, 
in  such  a  ease,  be  admitted  to  prove  in  his  bankruptcy  (x). 

Where  a  trader  was  entitled,  in  default  of  appointment,  to 
a  share  of  his  father's  residuary  estate,  which  the  widow  had 
power  to  appoint  among  himself  and  the  other  children,  and  by 
his  marriage  settlement  covenanted  to  settle  his  share  whether 
appointed  or  unappointed,  it  was  held  by  Malins,  V.-O.  (y), 
that,  although  the  share  which  he  idtimately  took  was  under, 
and  not  in  default  of,  an  appointment,  he  had  an  estate  or 
interest  in  the  property  at  the  date  of  the  marriage,  which  saved 
the  covenant  from  the  operation  of  the  91st  section. 

Settlements  made  before  and  in  consideration  of  marriage 
are  excepted  from  the  operation  of  the  Bankruptcy  Acts  (z) ; 
but,  under  the  general  law,  such  settlements  made  by  the  intended 
husband  when  he  is  practically  insolvent  will  not  be  sustained  if 
the  intended  wife  is  privy  to  the  fraud  (a). 

Property  coming  from  the  wife,  or  her  friends,  or  the  friends 
of  the  husband,  may  be  settled  in  such  manner  as  to  be  forfeited 
by  the  husband  on  his  bankruptcy  or  insolvency.  This  hew  been 
long  since  decided  {b).  But  the  interest  must  be  such  as  to  de- 
termine on  that  event ;  and  where  there  was  no  power  of  apply- 
ing the  trust  fund  otherwise  than  for  the  benefit  of  the  tenant 


(jc)  Ex  parte  Bishap,  L.  E.,  8  Ch. 
718. 

{y)  Be  Andre2o*d  TrusU,  7  Ch.  D. 
635. 

(2)  32  &  33  Vict.  0.  71,  s.  91 ;  46 
&  47  Vict.  0.  52,  s.  47. 

(a)  Colomhine  v.  Penhdll,  1  Sm. 
&  Giff .  228 ;  Goldsmith  v.  Buseell,  5 
Do  G.,  M.  &  G.  547;  Fraser  v. 
Thompson,  4  De  G.  &  J.  659 ;  Bui- 
mer  v.  Hunter,  L.  B.,  8  Eq.  46.  See, 
however,  Camjpiow  v.  Cotton,  17  Vos. 
264,  271 ;  Ex  parte  McBurnie,  1  D., 
M.  &  G.  441. 

(b)  Lockyer  v.  Savage,  2  Str.  947. 
This  was  the  first  case  in  which  it 
was  held  that  the  fortune  of  the 


wife  might  be  settled  on  the  hus- 
band till  his  failure,  and  then  to  her 
separate  use.  The  provision  for  the 
wife^s  maintenance  was  held  good 
against  creditors,  as  it  was  not  a 
provision  out  of  the  bankrupt's 
estate,  but  a  settlement  out  of  the 
wife's  own  fortune.  Stephens  v. 
James,  4  Sim.  499 ;  Lester  v.  Gar^ 
land,  5Sim.  205, 222;  Expte. Hinton, 
14  Ves.  598 ;  Montefiore  v.  Behrens, 
L.  B.,  1  Bq.  171 ;  and  see  Be  Fear- 
son,  3  Oh.  D.  807,  where  it  was  held 
that  the  insertion  of  a  trust  for 
the  settlor  for  life  determinable  on 
bankruptcy  rendered  a  post-nuptial 
settlement  void  under  13  £liz.  c.  5. 
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for  life,  it  was  held  that  a  proviso  in  a  will  restraining  aliena-  Chap.  X.  r.  2. 
tion  did  not  prevent  his  interest  from  becoming  vested  in  the 
assignee  (c). 

"Where  the  trustees  of  a  settlement  were  directed  to  hold  an 
estate  in  trust  for  the  husband  till  he  should  become  bankrupt 
or  insolvent,  and  after  his  bankruptcy  and  the  death  of  the  wife, 
then  during  the  remainder  of  his  life  upon  trust  to  pay  the  rents 
for  the  maintenance  and  support  or  otherwise  for  the  benefit  of 
him  and  the  issue,  as  they  might  think  proper ;  it  was  held  that 
the  discretionary  power  of  the  trustees  was  not  taken  away  by 
the  bankruptcy,  so  as  to  enable  the  objects  to  take  equally.  An 
inquiry  was  directed  as  to  what  had  been  properly  applied  for 
the  maintenance  of  the  issue,  and  the  assignees  were  held  en- 
titled to  the  surplus  (d). 

But  it  seems  now  settled  that,  if  there  is  an  absolute  discretion 
given  to  the  trustees,  that  discretion  will  not  be  interfered  with, 
and  no  part  of  the  income  can  be  claimed  by  the  creditors  {e).        ^ 

In  the  case  of  Montefiore  v.  Behrena  (/),  where  the  wife  be- 
came during  the  coverture  absolutely  entitled  to  a  legacy  of 
500/.,  and  this  sum  was  transferred  to  the  trustees  of  the  wife's 
settlement,  under  the  trusts  of  which  the  husband  took  a  life 
interest  in  it,  determinable  on  bankruptcy ;  it  was  held  that  the 
limitation  was  valid. 

With  reference  to  what  is  meant  by  the  term  "insolvent,"  What  meant 

by  iiLBoIvency. 
in  a  limitation  of  the  kind  now  under  consideration,  where  the 

income  of  settled  property  (not  coming  from  the  husband  him- 
self) is  given  to  the  husband  "  until  he  shall  become  bankrupt 
or  insolvent ;"  it  has  been  held,  that  where  the  word  "  insolvent'' 
is  used  without  a  reference  to  the  Insolvent  Acts,  it  does  not 
mean  a  technical  insolvency,  but  a  present  inability  to  pay  his 
debts,  although,  when  oil  the  assets  are  got  in,  the  estate  may 
ultimately  prove  solvent  {g). 

(c)  Ofeen  v.  Spieety  1  Russ.  &  Hare,  185;  Page  v.  Way^  3  Beav. 
Myl.  395 ;  Pi^cy  v.  BoherU,  1  Myl.  &      20. 

K.  4.  (c)  Holmes  v*  Penney y  3  K  &  J.  90. 

[d)  Wallacey.  AnderBony\^BQQ,Y*  {/)  L.  R.,  1  Eq.  171. 

533;  and  see  Bippon  v.  Norton^  2  {g)  Be  Tastet  V.  Le  TavernieTf 
Beav.  63;  Kearsley  v.  Woodcock,  3      1  Keen,  16h 

M.  8 


258 


ANTE-NUPTIAL  SETTLEMENTS, 


Chap.  X.  8.  8. 


Jl£ontefior$  v« 
Bnthiven. 


The  execution  of  a  composition  deed  which  recites  inability  to 
pay  debts  in  full  is  "  insolvency,"  upon  which  the  gift  over  will 
take  effect  (A) .  And  the  execution  of  an  inspectorship  deed  with 
a  similar  recital  will  have  the  same  effect  {i). 

But  where  property  was  left  by  will  to  trustees,  upon  trust  to 
pay  the  income  of  a  daughter's  share  to  her  for  life,  and  if  she 
should  leave  a  husband  surviving,  to  him  for  life,  or  until  he 
shoidd  become  bankrupt,  or  take  the  benefit  of  any  act  for  the 
relief  of  insolvent  debtors,  and  after  his  decease  or  his  bank- 
ruptcy, then  over ;  and  in  the  same  will  shares  in  reversionary 
property  were  given  to  sons,  with  a  proviso  that  if,  before  their 
shares  became  payable,  they  should  assign,  charge,  or  otherwise 
dispose  of  the  whole  or  any  part  thereof  by  way  of  anticipation, 
or  become  bankrupt,  or  take  the  benefit  of  any  act  for  the  benefit 
of  insolvent  debtors,  or  do  anything  whereby  such  shares  should 
become  vested  in  some  other  person,  they  should  go  over ;  and 
^  the  daughter  married,  and  died  leaving  a  husband,  who  executed 
an  inspectorship  deed  under  "  The  Bankruptcy  Act,  1861 ;"  it 
was  held,  that  he  had  not  brought  himself  within  the  dause  of 
forfeiture,  the  meaning  of  which,  as  explained  by  the  similar 
clause  affecting  the  son's  shares,  was  that  such  an  act  should  be 
done  as  to  cause  a  c^saio  bonorum  {k). 
ma* tekT  ^®  ^^  ^^®^  ^^  ^  insolvency  or  bankruptcy  will  take  place, 

place  though    evcn  though  the  husband's  interest  be  not  in  possession  (/). 
poBseasion.  "Words  of  futurity  relating  to  bankruptcy  include  a  pending 

bankruptcy  (m),  but  are  not  to  be  construed  so  as  to  defeat  the 
manifest  intention  of  the  testator,  by  creating  a  forfeiture  where 
no  transfer  of  interest  has  taken  place.  Accordingly,  where  the 
bankruptcy  had  been  annulled  before  the  first  receipt  of  money 
under  the  gift,  it  was  held  that  no  forfeiture  had  occurred  (n) ; 


{h)  Re  Mnggeridge*8  TrusUy  Johns. 
625. 

(t)  Freemanv, SoweUy 36  Beav.  17. 
,  {k)  MontefioreY*JSnihoven,Ij,  B., 
5  Eq.  35. 

.  (Z)  Sharp  v.  Couerat,  20  Beav. 
470. 

(m)  Seymour  V.  LucoB,  1  Dr.  & 
Sm.  177;  Manning  v>  GhamhcrB,  1 


De  G.  &  Sm.  282. 

(n)  White  v.  ChiUy,  L.  R.,  1  Eq. 
372 ;  Lloyd  v.  Lloyd,  L.  E.,  2  Eq. 
722;  Trappee  v.  Meredith,  L.  E.,  9 
Eq.  229;  L.  R,  7  Ch.  248;  Be 
Farnham'a  TrusU,  L.  E.,  13  Eq. 
413;  Ancona  v.  Waddell,  10  Gh.  D. 
157. 
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but  It  has  been  recently  laid  down,  that,  in  order  to  avoid  a  Chap.  x.  a.  3. 
forfeiture,  the  bankruptcy  or  other  act  which  would  have  that 
eflFect  must  have  been  annulled  or  undone  before  the  period  of 
distribution,  and  not  merely  before  the  first  receipt  of  money  (o). 

But  the  property  of  the  husband  himself  cannot  be  so  settled  Husband's 
as  to  divest  on  his  bankruptcy  (p).    And  it  has  been  decided  in  not  be  Umited 
an  Irish  case  (q),  that  where  a  man  settles  his  property  so  as  to  ^g^aSc-^^ 
go  over  on  his  insolvency,  and  he  executes  an  assignment  in  rup<»y- 
trust  for  his  creditors,  the  event  on  which  the  gift  over  is  to 
take  place  has  occurred,  but  the  gift  over  is  void  against  the 
creditors. 

However,  where  real  estate  was  settled  upon  trust  to  pay  But  limita- 
the  rents  to  the  settlor  for  life,  or  until  he  should  incumber  incumber 
it,  or  become  bankrupt,  and  then  to  pay  an  annuity  to  his  ^ 
wife,  and  he  first  mortgaged  the  property,  and  then  became 
bankrupt,  the  limitation  was  upheld,  as  the  forfeiture  arose  upon 
the  previous  mortgage,  and  it  was  held  not  necessary  to  consider 
the  validity  of  the  limitation  with  reference  to  the  subsequent 
bankruptcy  (r). 

Where,  by  mistake,  the  wife's  property  was  made  to  appear  Settlement 
to  be  the  husband's,  it  was  held  that  the  settlement  might  be  j^ted  where 
corrected,  so  as,  conformably  with  the  inteution  of  the  parties,  ^^^^^oub. 
to  provide  against  the  husband's  bankruptcy  or  insolvency;  and 
this  although  the  settlement  was  complete  and  not  executory  («). 

But  no  contrivance  to  evade  the   bankrupt  laws  will  be  Nocontriv- 
sanctioned.    Thus,  a  covenant  by  the  husband  in  a  settlement  evasion  of  the 
to  pay  a  sum  of  money  in  the  event  only  of  his  failing  in  his  g^nctioned?^* 
circumstances,  will  not,  in  the  event  of  his  bankruptcy,  entitle 
the  trustees  to  prove  as  creditors  (f). 

(o)  Samuel  v.  Samuel,  12  Ch.  D.  {q)  Be  Casey's  Trust,  4  Ir.  Ch. 

152;  and  see  Hurst  v.  Hurst,  21  Rep.  247;  Lewin,  94  (g), 

Ch.  D.  278.  (r)  Brooke  v.  Pearson,  27  Beav, 

{p)  Higinbotham   v.    Holme,    19  181;  and  see  Knight  v.  Browne,  9 

Vee.  88 ;  Ex  parte  Hodgson,  19  Ves.  W.  R.  615. 

206.      "  The    husband's   property  (a)  Higgtnson  v.  KeUy,  1  Ball  & 

cannot  be  settled  so  as  to  make  his  B.  253 ;  Ex  parte  Verner,  1  Ball  & 

life  interest  cease  on  bankruptcy,  B.  260. 

thongli  his  wife's  may." — Per  Sir  (<)  Ex  parte  Murphy,  1  Sch.  & 

Lancelot  Shadwell  in  Lester  v.  Oar-  Lef .  44. 
land,  5  Sim.  at  p.  222. 
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Cliap.  X.  s.  2. 

Holmes  y. 
Fmney, 


Lester  Y, 
Garland, 


Forfeiture  not 
created  by  an 
attempt  to  do 
what  is  inter- 
dicted. 

Jones  T,  Wyse, 


In  the  case  of  Holmes  v.  Penney  (w),  it  was  held,  that  though 
a  man's  property  cannot  be  settled  on  himself  till  bankruptcy  or 
insolvency,  it  may  be  settled  so  as  to  give  the  trustees  an  absolute 
discretion  to  pay  the  income  of  it  either  to  himself,  his  wife  or 
children,  and  that  such  a  limitation  would  be  valid  though  the 
settlor  became  insolvent. 

In  Lester  v.  Garland  (.r),  a  trader  received  a  fortune  of  6,000/; 
with  his  wife.  No  part  of  this  sum  was  settled ;  but  the  husband, 
on  his  marriage,  settled  a  sum  of  stock  (his  own  property)  in 
trust  for  himself  for  life,  with  limitations  over  for  the  benefit  of 
his  wife  and  children,  in  the  event  of  his  becoming  bankrupt 
or  insolvent.  And  it  was  provided,  that  if  he  should  survive 
his  wife,  and  the  issue  of  the  marriage  should  fail,  and  he  should 
then  be,  or  should  have  been,  a  bankrupt,  15-66ths  of  the  stock 
should  belong  to  the  wife's  next  of  kin  in  blood.  Although  the 
settlement  did  not  expressly  state  what  was  the  consideration  for 
this  provision.  Sir  Lancelot  Shadwell  had  no  difficulty  in  holding 
that  the  limitation  over  on  the  bankruptcy  was  good  to  the  extent 
of  the  15-66th8,  that  being  the  proportion  of  the  husband's  stock 
which  the  wife's  fortune  would  have  purchased  (y). 

A  forfeiture  cannot  be  created  by  a  mere  attempt  to  do 
the  thing  interdicted ;  for  "  non  efficit  conatus  nisi  sequifur 
effectus  "  (s). 

In  Jones  v.  Wyse{a)^  the  estate  of  the  intended  wife  was 
vested  upon  trust  to  pay  the  rents  and  profits  to  the  intended 
husband  until  he  should  become  bankrupt,  or  insolvent,  or  until 
he  should  sell,  alien,  charge,  or  incumber  the  income,  by  way  of 
anticipation,  or  should  atfempty  or  agree  so  to  do ;  and  upon  the 


(tt)  3  K  &  J.  90. 

(a?)  5  Sim.  205.  See  also  Ex  parte 
Hodgson,  19  Ves.  206;  Ex  parte 
Cooke,  8  Ves.  353. 

(y)  As  to  what  words  denote  an 
intention  that  the  interest  of  a  man 
shall  cease,  or  he  divested  on  bank- 
ruptcy or  insolvency,  see  Dommett 
V.  Bedford,  3  Yes.  149  ;  Doe  v. 
Carter,  8  D.  &  E.  300;  Wilkiusoii. 
V.  Wilkinson,  Coop.  259 ;  The  King  v. 
Rohinson,  Wight.  386;  Shee  v.  Uale, 
13  Ves.  404;    Cooper  v.  Wyatt,  6 


Mad.  482 ;  Tarnold  v.  Moorhouse,  1 
Euss.  &  M.  364 ;  Lear  v.  Leggett,  2 
Sim.  479 ;  Godden  v.  Crowhurst,  10 
Sim.  642 ;  Montefiore  v.  Enthoven, 
L.  R.,  5  Eq.  35. 

(2)  Sir  A,  Mildmay*s  case,  6  Co. 
42  h.  Seo  also  Pierce  v.  Win,  1 
Vent.  321 ;  Foy  v.  Hynde,  Cro.  Jac. 
697 ;  and  the  argument  in  Stephens 
V.  James,  4  Sim.  499,  at  p.  604. 

(a)  2  Keen,  285;  and  see  also 
Graham  v.  Lee,  23  Beav.  388 ;  Be 
Stuh's  Trusts,  4  De  a.,  M.  &  G.  404. 
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occurrence  of  any  one  of  these  several  contingencies,  upon  trust  Chap,  x.  ■.  2. 
for  children ;  and  in  default  of  issue,  there  was  a  gift  over.  No 
issue  sprung  from  the  marriage ;  and  the  wife  died.  In  this 
situation  the  husband,  who  had  got  into  difficulties,  made  sundry 
endeavours  to  raise  money  on  the  settled  property,  but  abortively. 
The  question  was,  whether  he  had  thereby  given  effect  to  the 
forfeiture.  Lord  Langdale  determined  in  the  negative ;  holding 
that  there  was  nothing  to  preclude  the  husband  from  taking  legal 
advice  to  ascertain  what  his  powers  were ;  and  that  he  might  do 
acts  indicative  of  his  wishes  on  the  subject,  without  exposing  him- 
self to  the  penalties  of  the  settlement. 

The  27  Eliz.  c.  4,  contains  a  provision  which  must  be  attended  Operation  of 
to,  where  land  is  proposed  to  be  put  in  settlement.  This  statute  g.  5^  ***** 
enacts  that  every  conveyance  of  lands,  tenements  or  other 
hereditaments  made  for  the  intent  and  of  purpose  to  defraud 
and  deceive  purchasers,  shall  be  deemed  and  taken  as  against 
such  purchasers  only,  to  be  utterly  void,  frustrate  and  of  none 
effect ;  and  also  that  every  conveyance  containing  a  clause  of 
revocation  or  alteration  shall  be  in  like  manner  void  as  against 
subsequent  purchasers  for  valuable  consideration.  On  the 
construction  of  this  statute,  it  has  been  decided  that  a  voluntary 
conveyance  is  to  be  considered  as  fraudulent  within  the  meaning 
of  the  Act  (6) ;  but  even  the  consideration  of  marriage  in  an 
ante-nuptial  settlement  would  not,  if  there  were  an  actual 
fraudulent  intent,  protect  the  deed  (c).  The  statute,  however, 
does  not  extend  to  cases  of  personal  estate  (d) ;  nor  does  it 
extend  to  particular  powers,  such  as  a  power  to  charge  a  reason- 
able sum  on  a  valuable  estate  (e). 

{b)  Doe  d.  Otley  v.  Manningy  9  Jury,  2  Yer.  510 ;  Cross  v.  Fauiten- 

East,   59,  and    cases  collected  in  dtYcA,Cro.Jac.  180;  and  even  though 

Sugden,  Y.  &  P.  p.  714,  14th  ed.  the  husband  had  released  his  power 

See  post,  p.  279,  where  the  effect  of  before  he  made  the  subsequent  sale; 

this  statute  is  more  fully  discussed.  3  Eep.  83 ;  Bullock  v.  Thome,  Moo. 

(c)  8t.  Saviour's  case,  Lane,  21, 22.  615 ;  and  see  Sug.  on  Pow.,  8th  edit. 

The  words  of  the  resolution  are,  642. 

that  *'  though  the  consideration  of  (c2)  As  to  who   are   entitled  to 

marriage  be  a  good  consideration,  claim  the  benefit  of  this  statute,  see 

yet  if  a  power  of  revocation  be  an-  Sug.  on  Powers,  8th  edit.  p.  646. 

nezed  to  the  deed,  it  is  void  as  unto  (e)  Jenkins  v.  Keymis,  1  Lev*  150. 
itrangers'^ ;  and  see  Tarhack  v.  Mar- 
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Chap.  X.  s.  2.  It  has  been  already  considered  (/),  in  what  oases  the  Court 
When  Court  ^ill  rectify  post-nuptial  settlements  based  upon  articles  entered 
Bettim©^.  ^^  before  marriage.  It  requires  a  somewhat  stronger  case 
to  enable  the  Court  to  interfere  when  the  settlement,  whether  in 
pursuance  of  articles  or  not,  has  been  executed  before  the 
marriage.  There  are,  however,  two  grounds  which  confer  this 
jurisdiction,  viz.,  mistake  and  fraud. 
On  ground  of  (1)  Mistake.  The  mistake  must,  in  general,  be  common  to 
both  parties  ( g) ;  but  it  seems  that  if  they  can  be  replaced  in 
their  original  positions,  this  rule  does  not  apply  (A).  If  it 
can  be  shown  that  the  deed  does  not  contain  what  the  parties 
have  agreed  upon,  the  settlement  will  be  rectified  (/) ;  and  if 
nustake  be  proved,  a  settlement  will  be  reformed  even  after  a 
long  lapse  of  time  {k).  And  it  has  been  directed  to  be  re- 
formed in  the  case  of  a  ward  of  Court,  who  waited  till  her 
majority,  and  married  with  a  settlement  which  did  not  meet  the 
approval  of  the  Court  (/).  The  usual  practice  is  to  direct  the 
decree  or  declaration  varying  the  settlement  to  be  indorsed  upon 
it ;  but  in  one  case  (m)  a  re-conveyance  was  directed. 

In  Be  Bird^s  Trusts  {n)^  it  was  held  that  the  Court  had 
jurisdiction  upon  a  petition  imder  the  Trustee  Relief  Act  to 
rectify  the  settlement,  by  inserting  the  word  "  heirs."  In  a 
previous  case  (o),  the  Court  did  not  direct  the  settlement  to  be 
rectified,  but  prefaced  the  order  with  a  declaration  that  it 
appeared  that  the  words  in  question  had  been  inserted  by 
mistake,  and  thereupon  made  an  order  for  distribution  of  tii^ 
fund  as  if  the  clause  had  not  been  inserted. 

(/)  AnU,  Chap.  X.  s.  1.  Torre,  1  Sm.  &  G.  518 ;  Re  Dc  la 

{g)  Sells  V.  Sells,  1  Dr.  &  Sm.  42;  Touchers  Settlement,  L.  E.,  10  Eq. 

Booke  V.  Lord  Kensington,  2  Z.  &  J.  699 ;  Lackersteen  v.  Lackersteen,  30 

753 ;  Murray  v.  Parker,  19  Beav.  L.  J.,  Ch.  5. 

305;  Earl  of  Bradford  v.  Earl  of  {k)  Wolterheek  y.  Barrow,  2SBGa,Y. 

Bomney,  30  Beav.  431 ;    Cogan  v.  423. 

Buffield,  L.  E.,  20  Eq.  789;  2  Ch.  (/)  Money  v.  Money,  3  Drew.  256. 

D«  44.  (m)  Malmeshury  y.  Malmeshury, 

(h)  Harris  v.  Pepperell,  L.  E.,  5  31  Beav.  407;  and  see  Form  3a  in 

£q.  1.  Seton  on  Decrees,  p.  1681. 

(»)  Pearce  v.  Verheke,  2  Beav.  333;  (n)  3  Ch.  D.  214. 

Marq.  of  Exeter  v.  Marchioness  of  (o)  Be  De  la  Touchers  Settlement, 

Exeter,  3  Myl.  &  Cr.  321 ;  Stock  v.  L.  E.,  10  Eq.  699. 
Vining,   25  Beav.   235  ;    Torre  v. 
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Where  the  husband  alleged  that  the  settlement  was  contrary  Chap.  x.  s.  2. 
to  the  agreement,  but  he  knew  its  contents  before  executing  it, 
which  he  did  under  protest,  it  was  held  he  could  not  after 
marriage  maintain  a  suit  to  rectify  it  (p). 

Bectification  maj  be  ordered  upon  parol  evidence  (^),  and,  Evidenoe, 
after  the  death  of  the  husband,  on  the  uncontradicted  eyidence 
of  the  wife  (r). 

(2)  Fraud.  In  Harhidge  v.  Wogan  («),  it  was  alleged  that  On  ground  of 
a  general,  power  of  appointment  by  the  wife  had  been  fraudu-  ^  ' 
lently  omitted  from  the  settlement :  it  was  not  proved  that  the 
instructions  referred  to  such  a  power,  nor  that  it  was  omitted  by 
fraud ;  but  it  was  shown  that  the  power  was  inserted  in  the 
draft  settlement  and  in  the  agreement;  and  an  issue  was 
directed  whether  the  wife  knew,  when  she  executed  the  deed, 
that  the  power  in  question  was  not  in  it. 

In  Chrk  v.  Girdwood  (^),  a  widow,  with  children,  entrusted 
her  intended  husband  with  the  preparation  of  a  settlement 
upon  their  marriage,  and  it  was  decided  that  he,  having  imder- 
taken  as  agent  of  the  wife  to  have  a  settlement  prepared,  was 
bound  to  have  such  a  contract  prepared  as  the  Court  would 
sanction,  -and  accordingly  the  settlement  was  rectified  so  as  to 
give  the  wife  the  first  life  interest  in  her  own  property.  It  was 
also  held  by  the  Court  of  Appeal  that,  as  the  solicitor  had  not 
participated  in  the  fraud,  there  was  no  jurisdiction  to  make  him 
pay  the  costs  of  the  suit. 

A  barrister  engaging  to  settle  his  wife's  property  is  bound 
to  make  such  a  settlement  as  a  conveyancer  would  draw  or  the 
Court  sanction  {it). 

{p)  EaUm  V,  BenneU,  34  Beav.  («)  5  Hare,  258. 

196.  (<)  7  Oh.  D.  9 ;  see  also  Lovesy  v. 

(q)  Lackersleen    v.     LachertUen^  Smith,  15  Oh.  B.  655. 

30  L.  J.,  Oh.  5,  (m)  Corley    v.  Lord  Stafford,   1 

(r)  SmUh  V.  Iliffe,  L.  E.,  20  Eq.  De  G.  &  J.  238;  and  see  Clark  v. 

666;  Coofejv.i^cam,  27  W.E.  212;  Oirdivood,  7  Oh.  D.  9;  Lovesy  v, 

HanUy  v.  Pearson,  13  Oh.  D.  545;  Smith,  15  Oh.  D.  655, 
Lovesy  v.  Smith,  15  Oh.  D.  655, 
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10.  Insolvency  of  settlor    « 

\\,  Result  of  authorities    . 

12.  Where  the  deed  provides  for 

payment    of   the  settlor*s 
debts        *        *        *        . 

13.  Not  necessary  that  the  debt 

should  be  actually  due 

14.  Post  obit  covenant        •        • 

15.  Case  of  Spirett  v.  Willows  . 

16.  What  creditors  may  impeach 

the  deed  »        «        ^        « 


264 

265 

265 

266 

266 

267 
268 


268 
268 
269 
269 


270 

270 
270 
271 

272 


17. 

18. 
19. 

20. 

21. 

22. 

23. 
24. 
25. 

26. 

27. 
28. 
29. 

30. 

31. 
32. 
33. 

34. 

35. 


TAOE 

Intention  of  defeating  suhse- 

quent  creditors ,  •  .272 
Voluntary  creditor  .  .  273 
All  property  available  for 

creditors .  .  .  .273 
How  creditor  may  impeach 

settlement  .  •  .  274 
How  far   the  settlement  « 

avoided  .  •  •  .  274 
Voluntary     settlements     of 

chattels  •  •  .  .  275 
BilU  of  Sale  Act,  1878  .  275 
Effect  of  bankruptcy  .  .  276 
Difference  between  the  BanJc- 

ruptcy  Acts,  ISeO  and  ISS2  276 
Whether  provision  retro- 
spective •  •  •  .  277 
Onus  of  proof  •  .  .278 
Position  of  purchasers  .  279 
Judicial   interpretation    of 

statute  «  •  •  .  279 
Tendency  of  modern  de- 
cision •  •  .  .  279 
Assignment  of  leaseholds  •  280 
Rights  of  volunteers  •  .281 
No  specific  performance  at  • 

suit  of  settlor  .  .  .281 
Specific  performance  at  suit 

of  purchaser  .  .  .  281 
Settlement  by  a  feme  covert .  282 


Chap.  X.  S.8.    '  Where  the  settlement  is  post-nuptial,  all  those  weighty  and 
In  post-  important  considerations  which  Spring  from  the  independent 

niOTL^\he*^"  position  of  the   parties    before  matrimony,   and    from    their 
mamaye  oon-  altered  state  after  it,  are  wanting.     The  husband  and  wife  were 

Bideration  is  , 

wanting.         formerly  incapable  of  contracting  with  each  other  because  the 
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wife  was  under  the  disability  of  coverture  (x)  ;  and  because  her  chap.  x.  s.  8. 
personality  was  merged  in  that  of  her  husband.    In  equity, 
however,  a  wife  might  validly  have  contracted  with  her  husband 
as  to  property  limited  to  her  separate  use,  or  which  she  had 
power  to  dispose  of  independently  of  him.    And  now,  by  the 
Married  Women's  Property  Act,  1882  (y),  the  doctrine  of  equity 
has  received  statutory  recognition.     Though  in  general  post-  Consideration 
nuptial  settlements  will  for  want  of  consideration  be  deemed  ^vhen  in  pur- 
voluntary,  yet  as  articles  entered  into    before  marriage  are  ^^^^° 
founded  upon  valuable  consideration,  post-nuptial  settlements 
made  in  pursuance  of  ante-nuptial  articles  will  be  held  to  be 
made  on  the  valuable  consideration  of  the  articles;  and  this 
will  be  the  case  though  the  settlement  make  no  mention  of  the 
previous  agreement  (z).    A  settlement,  however,  not  in  accord- 
ance with  the  articles  is  voluntary,  though  only  so  far  as  it 
differs  from  them  (a). 

A  parol  agreement  before  marriage  will  not  support  a  post-  paroi  agree- 
nuptial  settlement  (J),  for  the  Statute  of  Frauds  expressly  enacts  ^^^g^^® 
that  all  agreements  made  in  consideration  of  marriage  shall  be 
in  writing ;  and  the  marriage  itself  is,  of  course,  no  such  part 
performance  as  to  take  the  case  out  of  the  statute  (c).  There  may 
be,  however,  acts  of  port  performance  independent  of  the 
marriage — ^such  as  the  delivery  of  possession  of  land — the  effect 
of  which  would  be  to  validate  the  ante-nuptial  parol  agree- 
ment (rf).  Even  if  the  parol  ante-nuptial  agreement  be  recited 
in  the  post-nuptial  settlement,  it  will  not  render  it  valid  agaiost 
creditors  {e).    A  recital  of  an  ante-nuptial  agreement  in  a  post- 

{x)  "What  I  go  upon  is  this,  that  551;  Caton  v.  Catoriy  L.  E.,  1  Ch. 

here  vas  no  contract  on  the  part  of  137 ;  2  H.  L.  127. 

the  wife.    She  was  incapable  of  con-  (d)  Surcome  v.  Finniger,  3  D., 

tracting,  being  under  coverture."  M.  &  G.  571 ;   Ungley  y.  Ungley^  4 

Per  Lord  Hardwicke  in  Lanoy  v.  Ch.  D.  73 ;  5  Ch.  D.  887.    See  also 

Duchess  o/Atholy  2  Atk.  444,  448.  Williams  v.  Walker,  9  Q.  B.  D.  576, 

(y)  45  &  46  Vict.  c.  75.  when  it  was   held   that   a   parol 

(«)  Ferrars  v.  Cherry y  2  Vem.  post-nuptial  contract  between  hus- 

383.  band  and  wife  as  to  the  real  estate 

(a)  Jason  v.  Jervis,  1  Yem.  284 ;  of  the  latter,  not  being  her  sepa- 

Oates  V.  Fabian,  19  W.  E.  61.  rate  property,  could  not  be  perfected 

(6)    Ooldicutt    V.    Townsend,    28  by  part  performance. 

£eav«  445.  (e)  BattersheeT^Farringtony  1  Sw. 

(c)  Lassence  v.  Tierney,  1 M.  &  G.  106 ;  Sugd.  Pow.,  8th  ed.  650. 
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Chap.  X.  s.  8.  nuptial  Beitlement  '^  cannot,  as  against  anj  person  not  a  party 
to  it,  alter  the  consideration  or  the  true  character  of  the  deed, 
or  supply  the  want  of  other  evidence  of  a  binding  ante-nuptial 
contract :  but,  I  apprehend  it  is  good  evidence  as  between  the 
parties,  at  all  events,  of  the  terms  of  and  the  considerations  for 
their  agreement  inter  «c"(/).  But  where  money  has  been 
transferred  to  trustees  on  trusts  agreed  on  by  parol  only,  and 
the  settlement  declaring  the  trusts  and  reciting  the  agreement 
is  executed  after  the  marriage,  a  perfectly  valid  consideration  is 
given  to  the  settlement  (jf). 
Valuable  oon-  A  post-nuptial  settlement  is  often  rendered  unimpeachable 
maj  move  by  a  Valuable  consideration  moving  from  third  parties.  Thus, 
f^J2^  in  Wheeler  v.  Caryl {h)^  Lord  Hardwicke  said,  "If  after  mar- 
riage the  father  of  the  wife  or  other  person,  in  consideration  of 
the  husband's  making  a  settlement,  advance  a  sum  of  money, 
such  a  settlement  will  be  good  and  for  valuable  considera- 
tion "  (t).  And  though  the  money  be  not  paid  at  the  time,  yet 
if  it  be  sufficiently  secured  the  settlement  will  stand  {k).  And 
if  a  third  party  agree  to  advance  money  to  pay  the  husband's 
debts  on  condition  of  his  settling  his  property  for  the  benefit  of 
his  family,  such  post-nuptial  settlement  has  been  held  good 
against  creditors,  even  though  one  debt  be  concealed  by  the 
settlor,  and  therefore  not  satisfied  in  accordance  with  the 
agreement  (/). 
Or  by  the  So  likewise  the  consideration  maybe  the  relinquishment  of 

quiahingBome  ^^7  Valuable  interest  by  the  wife,  as  in  Cottle  v.  Fripp  (w), 
interest.  where  she  relinquished  her  jointure  by  fine  in  consideration  of 

a  provision,  which,  though  post-nuptial,  was  held  entitled  to 
precedence  over  the  husband's  creditors.  Or  if  the  wife  give  up 
a  former  settlement  made  in  consideration  of  marriage,  or  if  she 

(/)  Per  Lord  Selbome,  L.  C,  in  90;  F<yrd  v.  Stuart,  15  Beav.  493; 

Codrington  v.  Lindsay,  L.  E.,  8  Ch.,  see  also  Bayspoole  v.  CoUitu,  L.  E., 

at  p.  588.  6  Ch.  228 ;  and  Pott  v.  Todhunier, 

(g)  Cooper  v.  Wormdld,  27  Beav.  2  Coll.  76,  though  there  the  settled 

266.  property  was  never  actually  in  the 

(A)  Amb.  vol.  1,  121.  power  of  the  husband. 

(i)  See  Thompson  v.  Wehgter,  4  (w)  2  Vem.  220.    See  also  La* 

Drew.  628,  632  ;  4  De  G.  &  J.  600.  vender  v.  Blaketone,  2  Lev.  147 ; 

{k)  Wheeler  v.  Caryl,  uhi  sup,  and  Acraman  v.  Corbett,  1  J.  &  H. 

(/)  Holmes  v.  Penney,  3  K.  &  J.  410. 
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give  her  separate  property  to  the  husband,  or  charge  it  for  him,  Ckap.  x.  s.  8. 

in  consideration  of  a  post-nuptial  settlement,  such  settlement 

will  be  good  against  creditors  and  purchasers  (n).    And  upon 

the  same  principle  the  modification  by  the  husband  of  his  life 

estate  in  possession  and  by  the  wife  of  her  inheritance  forms  a 

good  and  valuable  consideration  for  a  post-nuptial  settlement  (o). 

The  absence  of  any  statement  of  consideration  in  the  settle-  Thonyli  not 
ment  itself  is  not  conclusive  as  to  its  voluntary  character,  for  it  proved, 
may  be  so  connected  with  other  transactions  as  to  derive  efficacy 
from  them ;  and  evidence  of  surrounding  circumstances  is 
admissible  to  show  this  connexion  (p).  A  deed  of  settlement  in 
form  voluntary  may  be  shown  by  extrinsic  evidence  to  have 
been  in  fact  made  for  valuable  consideration  (7).  When  the 
deed  was  expressed  to  be  made  in  consideration  of  five  shillings, 
"  and  divers  other  good  and  valuable  considerations,"  but  no 
evidence  was  adduced  as  to  any  other  consideration  than  what 
appeared  from  the  language  of  the  deed  itself,  the  Court  directed 
on  inquiry  whether  the  settlement  was  founded  upon  any  and 
what  valuable  consideration  (r).  It  should  also  be  borne  in 
mind  that  a  settlement  voluntary  in  its  inception  may  by 
subsequent  dealings  for  value  be  rendered  unimpeachable  («). 

(n)  Scot  V.  Bell,  2  Lev.  70;  Arun-  collusion,  or  intent  to  deceive  sub- 

dell  V.  Phippa,  10  Ves.  140;  Carter  sequent  creditors  appears,  that  will 

V.  Hind,  22  L.  T.  116 ;  Whitbread  v.  make  it  void ;  otherwise  not,  but  it 

£fmi<A,3DeO.,M.&G.727,739;  see  will  stand,  though  afterwards  he 

also HarmanY.BichardSylO'Ra.Te,  Si •  becomes  indebted.     ...    A  man 

(0)  Hetuison  v.  Negus,  16  Beav.  actually  indebted    and   conveying 

594  :   affirmed  17  Jur.  567.     See  voluntarily  always  means  to  be  in 

also  Teasdale  v.  Braiihwaite,  4  Oh.  fraud  of  creditors,  as  I  take  it." 

D.  85;    5  Ch.  D.  630;   Be  Foster  Townshendy,Windham,2Ye8. aen.l, 

and  Lister,  6  Ch.  D.  87;  Shurmur  pp.  10,  11.    See  also  Battershee  v. 

V.  Sedgwick,  24  Ch.  D.  597.  Farringdon,  1  Swanst.  106 ;  Bussell 

(jj)  "  If ,"  says  Lord  Hardwicke,  v.  Hammond,  1  Atk.  13;  Harman 

"  tiiere  is  a  voluntary  conveyance  of  v.  Bichards,  10  Hare,  81. 

real  estate,  or  chattel  interest,  by  one  (g)  Pott  v.  Todhunter,  2  Coll.  76. 

not  indebted  at  the  time,  although  See  also  Clifford  v.  Turrell,  1  Y.  & 

he  afterward  becomes  indebted,  if  C.  C.  C.  138;  Toumend  v.  Toker,  L. 

that  voluntary  conveyance  was  for  E.,  1  Ch.  446, 459 ;  Bayspoole  v.  Col^ 

a  child,  and  no  particular  evidence  lins,  L.  E.,  6  Ch.  228. 

or  badge  of  fraud  to  deceive  or  de-  (r)  Kelson  y>  Kelson,  10  Hare,  385. 

fraud  subsequent  creditors,  that  will  (s)  George  v.  Milhanke,  9  Ves.  190, 
be  good;  but  if  any  mark  of  fraud, 
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Chap.  X.  ■.  8.  It  is  now  proposed  to  consider  some  of  the  decisions  pro- 
13  Eliz.  0.  5.  nounced  on  the  13  Eliz.  c.  5,  which  enacts  that  all  conveyances 
of  lands,  tenements,  hereditaments,  goods  and  chattels,  devised 
and  contrived  to  delay,  hinder  or  defraud  creditors,  shall  as 
against  such  creditors  be  utterly  void.  The  statute,  however, 
contains  a  saving  clause  in  favour  of  persons  taking  any  estate 
or  interest  upon  good  consideration,  and  bond  fide  without  notice 
of  the  fraud. 
Settlement  H  \s  clear  that  a  settlement  for  valuable  consideration  made 

for  yalae  void 

ii  made  i?ith    with  the  intention  of  defrauding  creditors  is  void  under  this 
defraud.  statute  (^).    But  in  the  words  of  Sir  Q-.  Turner,  "those  who 

undertake  to  impeach  for  mala  fides  a  deed  which  has  been 
executed  for  valuable  consideration,  have  a  task  of  great  diffi- 
culty to  discharge  "  (w).  On  the  other  hand,  the  mere  fact  of  a 
settlement  being  voluntary  is  not  sufficient  to  render  it  void  as 
against  creditors  (x).  There  must  be  in  all  cases  a  fraudulent 
intention,  though,  as  we  shall  see,  this  intention  is  lightly 
attributed  in  the  absence  of  any  valuable  consideration. 

This  fraudulent  intention  may  be  apparent  on  the  face  of  the 
deed  (y),  or  it  may  be  presumed  from  all  the  circumstances  of 
the  case  (2).  Thus,  the  reservation  to  the  settlor  of  a  life  estate 
determinable  on  bankruptcy  (<?),  the  fact  that  he  was  en- 
gaged {h)y  or  about  to  engage  (c),  in  speculative  transactions, 
and  the  retention  of  the  deed  by  the  settlor,  coupled  with  a  power 
to  mortgage  the  estate  (c^),  have  been  held  sufficient  to  indicate 


Fraudulent 
intention. 


(<)  Colomhine  v.  Fenhall,  1  Sm.  & 
G.  228;  Bulmer  v.  Hunter,  L.  E., 
8  Eq.  46 ;  Middldon  v.  Pollock,  2 
Ch.  D.  104. 

(w)  Harmany.  Richards,  10  Hare, 
81 ,  89.  See  also  Copisy,  Middleton,  2 
Madd.  410 ;  Be  Johnson,  20  Ch.  D. 
389 ;  Be  Eyre,  W.  N.  1881,  p.  116. 

(sc)  Holmes  v.  Penney,  3  K.  &  J. 
90. 

(y)  Spirett  V.  Willows,  3  De  G., 
J.  &  S.  293 ;  Be  Pearson,  3  Ch.  D. 
807. 

(z)  Twynt's  case,  3  Eep.  80,  b. 
A  voluntary  settlement   executed 


with  the  intention  of  defeating  a 
sequestration  was  set  aside  as 
fraudulent  in  Blenkinsopp  v.  Blenk- 
insopp,  12  Beav.  568 ;  1  De  G.,  M. 
&  G.  495. 

(a)  Be  Pearson,  3  Ch.  D.  807. 

(6)  Crossley  v.  Elworthy,  L.  E., 
12  Eq.  158. 

(c)  Mackay  y.  Douglas,  L.  E.,  14 
Eq.  106;  Ex  parte  BusseU,  19  Ch. 
D.  588. 

{d)  Tarhack  v.  Marhury,  2  Vem. 
510.  See  also  Jenkyn  v.  Vauyhan, 
3  Drew.  419.  Whore  the  settlor 
continues  in  possession  of  the  pro- 
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a  fraudulent  intention.  The  cases,  however,  which  have  most  Chap.  x.  s.  8. 
frequently  called  for  the  interference  of  the  Court,  have  been 
those  in-  which  the  settlor  was  indebted  at  the  date  of  the 
settlement ;  and  these  we  must  distinguish,  not  only  according 
to  the  degree  of  the  settlor's  indebtedness,  but  also  with  re- 
ference to  the  classes  of  creditors  who  seek  to  remove  the 
settlement  out  of  their  way. 

If  the  settlor  is  actually  insolvent  at  the  date  of  the  settle-  Inaolvenoj  of 

settlor 

ment,  he  has  in  fact  no  property  which  he  has  a  right  to  settle  ; 
and,  quite  independently  of  the  question  how  far  the  then  ex- 
isting creditors  have  been  prejudiced,  the  settlement  under  those 
circumstances  will  be  set  aside  as  fraudulent  {e),  and  ''if  after 
deducting  the  property  which  is  the  subject  of  the  voluntary 
settlement,  sufficient  available  assets  are  not  left  for  the  payment 
of  the  settlor's  debts,  then  the  law  infers  intent,  and  it  would 
be  the  duty  of  a  judge,  in  leaving  the  case  to  the  jury,  to  tell 
the  jury  that  they  must  presume  that  that  was  the  intent "  (/). 
When  the  settlor  is  proved  to  be  insolvent  shortly  after  the 
execution  of  the  settlement,  the  onus  is  thrown  upon  him  of 
establishing  his  solvency  at  the  date  of  the  settlement  (g). 

In  Holmes  v.  Pemiey  (h)  Sir  W.  Page  Wood,  V.-C,  stated  Reeult  of 
the  result  of  the  authorities  to  be  that — 

''The  settlor  must  have  been  at  the  time  not  necessarily  insolvent, 
but  80  largely  indebted  as  to  induce  the  Court  to  believe  that  the  inten- 
tion of  the  settlement,  taking  the  whole  transaction  together,  was  to 

porty,  and  such  possession  is  not  (g)  CroBsley  v.  Elworthy,  supra. 

justified  by  the  terms  of  the  deed,  (A)  3  K.  &  J.  at  p.  99.    In  Lush  v. 

it  throws  doubt  upon  the  bona  fides  WilkinsoUy  5  Ves.  387,  Lord  Alvan- 

of  the  transaction    {Twyne's  cascj  ley  said  the  question  must  depend 

3  Eep.  80;  Byall  y.  Roller  1  Atk.  on  whether  the  settlor  was  in  insolv- 

165;  1  Yes.  sen.  348;  Stileman  y.  ent  circumstances  at  the  time;  but 

Ashdowrty  2  Atk.  478) ;  but  is  not  of  in  Richardson  v.  Smcdlwood,  Jac. 

itself  conclusive  evidence  of  a  frau-  552,  Sir  T.  Plumer  held  that  it  was 

dulent  intention.  Alton  v.  Harrison,  not  necessary  to  prove  insolvency, 

L.  B.,  4  Ch.  622.  if  the  settlor  was  largely  indebted, 

(e)  Crossley  v.  Elworthy,  L.  B.,  the  question  being  the  intention  to 

12  Eq.   158;    Mackay  y.  Douglas,  defraud  creditors.    See  also  JSTu^ney 

L.  B. ,  14  Eq.  106 ;  Taylor  v.  Coenen,  v.  Coussmaker,  12  Ves.  136 ;  Towns-- 

1  Ch.  D.  636.  end  y.  WestacoU,  2  Beav.  340 ;  Skar/ 

(/)  Per  Sir  G.M.  GifPard.  L.  J.,  v.  Soulby,  1  Mac.  &  G.  364 ;  Kent 

in  Freeman  y.  Pope,  L.  B.,  5  Ch.  545.  y.  Riley,  L.  B.,  14  Eq.  190. 
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Chap.  X.  s.  8.   defraud  the  persons  who  at  tho  time  of  making  the  settlement  were  ciedi- 
tors  cf  the  settlor.    The  mere  fact  of  a  man's  making  a  yoluntary  settle- 
ment, and  thereby  parting  with  a  large  portion  of  his  property,  has  never 
been  held  to  make  such  a  settlement  fraudulent  as  against  subsequent 
creditors." 

Although  the  settlor  is  indebted  at  the  date  of  the  settlement, 
yet,  if  the  debt  is  secured  by  a  sufficient  mortgage,  it  is  clear 
that  such  a  debt  would  not  be  evidence  of  fraud,  and  conse- 
quently would  not  invalidate  the  settlement  (»). 

A  similar  remark  applies,  where  the  settlement  itself  actually 
provides  for  the  payment  of  the  debts  (k) ;  and,  subject  to  the 
law  of  bankruptcy,  there  is  nothing  to  prevent  a  debtor  from 
settling  the  whole  of  his  property  upon  one  or  more  favoured 
creditors  (/). 

But  it  is  not  necessary  that  the  debts  should  be  absolutely 
due  at  the  time  of  executing  the  settlement,  or  even  that  they 
should  be  certain ;  for  it  has  been  decided  that  the  deed  may 
be  displaced  by  evidence  of  debts  that  were  merely  contin- 
gent (w). 

A  post  obit  covenant  in  a  marriage  settlement  may  be  sufficient 
to  bring  the  case  within  the  statute  (;i).  Thus  in  the  case  of 
Matthcica  v.  Fearer  (o),  a  man  having  property  worth  1,000/., 
but  owing  300/.,  made  a  voluntary  settlement  of  all  his  pro- 
perty, which  rendered  him  incapable  of  paying  his  debts,  and 
it  was  consequently  held  a  fraud  under  the  statute.  And 
where  a  trader  by  a  post-nuptial  settlement  settled  the  whole 


When  the 
deed  proyides 
for  payment 
of  settlor's 
debts. 


Not  necessary 
that  debts 
should  be 
actually  dne« 


Post  obit 
oovenant. 


(»)  Stephem  v.  Olive,  2  Bro.  C.  C. 
90;  LxiBh  V.  WilkinBon,  6  Yes.  384; 
and  see  Ware  v.  Gardner y  L.  E.,  7 
Eq.  817. 

{k)  George  v.  Milbanke,  9  Ves. 
190;  Nunn  v.  Willemore,  8  Term 
Eep.  621.  See  Holmes  v.  Penney,  3 
K.  &  J.  90;  Be  Johnson,  20  Ch. 
P.  389. 

(1)  Alton  V.  Harrison,  L.  E.,  4 
Ch.  622 ;  AUen  v.  Bonnett,  L.  E.,  6 
Ch.  677 ;  Ex  parte  Games,  12  Ch. 
D.  314 ;  Spencer  v.  Slater,  4  Q.  B. 
D.  13 ;  Boldero  v*  London  and  Wesi» 
minster  Discount  Co.,  6  Ex.  J).  47. 


(m)  In  Bider  v.  Kidder,  10  Ves. 
360,  a  husband  by  an  ante-nuptial 
settlement  covenanted  for  payment 
to  his  wife  of  3,000Z.,  if  she  sur» 
vived  him.  During  the  coverture 
he  made  a  voluntary  settlement  upon 
another  woman.  He  afterwards 
died.  Lord  Eldon  held,  that  the 
voluntary  settlement  was  a  fraud 
upon  the  widow.    See  1  Eop.  316. 

(n)  Mathews  v.  Feaver,  1  Cox, 
278, 

(o)  1  Cox,  278;  and  see  Walker 
V.  Burrowes,  1  Atk.  93. 
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of  his  property,  both  present  and  future,  and  became  bankrupt  Chap,  x.  ■■  8. 
five 'years  later,  it  was  held  that  it  was  void  against  his  as- 
signees, as  having  been  made  with  intent  to  defraud,  though  it 
did  not  appear  that  he  was  indebted  at  the  time  of  its  execution, 
except  on  mortgages  of  part  of  the  settled  property  which  had 
since  been  satisfied  ( p) . 

In  the  case  of  Spireit  v.  Willows  (g),  it  was  said  by  Lord  Caaeot  Spirtu 
Westbury,  that  if  the  debt  of  the  creditor  by  whom  the  voluntary  ^' 
settlement  is  impeached,  existed  at  the  date  of  the  settlement, 
and  it  is  shown  that  the  remedy  of  the  creditor  is  defeated  or 
delayed  by  the  existence  of  the  settlement,  it  is  inmiaterial 
whether  the  debtor  was  or  was  not  solvent  after  making  the 
settlement.  This  dictum^  however,  has  been  strongly  disapproved 
of  (r),  and  it  manifestly  substitutes  for  the  fraudulent  intention 
required  by  the  statute  to  invalidate  the  settlement,  the  question 
whether  the  creditor  was  in  fact  prejudiced  thereby. 

Sir  W.  M.  James,  V.-C,  has  pointed  out  («)  the  injustice  and 
absurdity  which  would  result  from  the  rigid  application  of  this 
doctrine. 

"If,"  he  says,  **in  the  resulfc,  from  some  accident,  a  small  debt  ro" 
mained  unpaid  for  some  years,  and,  by  reason  of  a  voluntary  settlement 
and  subsequent  insolvency  of  the  debtor,  the  creditor  was  delayed  in  the 
payment  of  his  debt,  then,  howoTer  honest  the  settlement  was,  however 
solvent  the  settlor  was  at  the  time,  if  at  the  time  he  had  100,000/.  and 
put  100?.  in  the  settlement,  and  a  creditor  for  107.  happened  to  be  unpaid 
in  consequence  of  the  settlor  losing  his  money  in  the  interval,  that  would 
be  quite  sufficient  to  set  aside  the  voluntary  settlement.''  ' 

The  actual  decision  in  Spirett  v.  Willows  was  fully  justified 
by  the  fraudulent  intention  which  undoubtedly  in  that  case 
furnished  the  motive  of  the  settlement ;  and  the  remarks  of  the 
Lord  Chancellor  which  have  been  cited  were  extra-judidal. 
They  conflict  with  the  previous  cases  which  decided  that  the 
mere  existence  of  a  debt  at  the  time  of  the  settlement  would  not 
render  it  invalid ;  and  it  is  submitted  that  Spirett  v.  Willows  will 

(p)  Ware  v.  Gardner,  L.  E.,  7  0  Eq.  206;    ibid.  5  Ch.  538;  He 

Eq.  317.  Johnson,  20  Ch.  D.  389. 

(q)  3  De  G.,  J.  &  S.  293,  302.  (a)  Freeman  v.  Pope,  L.  B.,  9  Eq. 

(r)  See  Freeman  v.  Pope,  L.  B.f  at  p.  211. 
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What  credi- 
tors maj 
impeach  the 
deed- 


Chap.  X.  8.  8.  not  be  followed  bo  far  as  it  lays  down  that  mere  indebtedness, 
as  distinguished  from  substantial  insolvency,  will  invalidate  a 
volimtary  settlement. 

We  have  now  to  consider  what  creditors  are  entitled  to 
impeach  the  settlement,  and  on  this  subject  Sir  "William  Gtrant, 
in  Kidney  v.  Coussmaker {u)^  observed  that:  "although  there 
has  been  much  controversy,  and  a  variety  of  decisions  upon  the 
question  whether  such  a  deed  be  fraudulent  as  to  any  creditors 
except  such  as  were  creditors  at  the  time,  I  am  disposed  to 
follow  the  decision  in  Montague  v.  Lord  Sandwich  (x),  which  is 
that  the  settlement  is  fraudulent  onlf/  as  against  such  creditors 
as  were  creditors  at  the  time." 

But  a  voluntary  settlement  may  be  set  aside  under  the  statute, 
upon  evidence  of  fraudulent  intent,  although  there  were  no  debts 
at  the  time  of  its  execution.  And  this  was  held  by  Lord  Hard- 
wicke  in  Stileman  v.  Ashdoicn{t/).  Now  it  is  clear  that  upon 
whatever  ground  the  deed  is  invalidated,  the  property  embraced 
by  it  is  thrown  open  to  the  creditors  at  large,  subsequent  as  well 
as  prior  (s). 

When  none  of  the  creditors  in  existence  at  the  date  of  the 
settlement  remain  unpaid,  a  strong  case  is  required  to  establish 
a  fraudulent  intention  of  defeating  subsequent  creditors ;  and  it 
seems  to  be  now  settled  that  the  presumption  of  fraud  is  rebutted 


Intention  of 
defeating 
subsequent 
creditors. 


(u)  12  Ves.  136, 

{x)  Ibid.  148. 

(y)  2  Atk.  478 ;  and  see  Ware  v. 
Gardner ^  L.  E.,  7  Eq.  317,  whore 
the  only  debts  were  mortgage  debts, 
and  Freeman  v.  Pope,  L.  E.,  5  Ch. 
.538;  Taylor  v.  Coenen,  1  Ch.  D, 
636. 

(z)  Jerikyn  v.  Vaughany  3  Drew. 
419;  Townshend  v.  Windhamy  2 
Ves.  Son.  1,  11 ;  Strong  v.  Strong,  8 
Beav.  408.  A  case  of  policies  of 
assurance,  which,  since  1  &  2  Vict. 
c.  110,  are  held  within  the  13  Eliz. 
c.  5.  Walker  v.  Burrowes,  1  Atk. 
93  ;  Taylor  v.  Jonea,  2  Atk.  600 ; 
Richardson  v.  Smallwoody  Jacob, 
562,   where   Sir   Thomas   Plumer 


said :  '*  Suppose  a  person  indebted^ 
to  execute  a  conveyance,  which, 
against  such  creditors  as  were 
creditors  at  ijie  time,  would  be 
void:  then,  if  thoy  are  paid,  and 
a  new  set  of  creditors  stand  in  their 
places,  does  that  make  any  differ- 
ence ?'*  And  a  deed  having  for  its 
object  to  defeat  future  creditors  is 
void  under  the  act,  as  in  Barling  v. 
Bishopp,  29  Beav.  417,  where,  after 
notice  of  trial  in  an  action,  the  de- 
fendant executed  a  voluntary  con- 
veyance to  his  daughter,  and  took 
the  benefit  of  the  Insolvent  Debtors 
Act,  the  conveyance  was  held  void, 
as  being  intended  to  defeat  the 
plaintiff  in  the  action. 
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by  payment  of  all  the  existing  debts.  Oases  may,  of  course,  arise  Chap.  x.  s.  8. 
in  which  the  circumstances  amount  to  a  fraud  on  subsequent,  as 
well  as  existing,  creditors,  and  then  all  the  creditors  have  an 
equal  equity  to  impeach  the  deed ;  but  in  the  common  case  of 
a  voluntary  settlement,  and  a  changing  body  of  creditors,  the 
right  of  a  subsequent  creditor  is  made  to  depend  upon  this,  viz, : 
whether  a  single  creditor  whose  debt  was  due  at  the  date  of  the 
settlement  still  remains  impaid. 

In  Jenkyn  v.  Vaughan  {a)  the  position  of  subsequent  creditors 
was  fully  discussed,  and  V.-C.  Kindersley's  judgment,  from 
which  the  following  extracts  are  taken,  places  the  matter  on  a 
satisfactory  basis : — 

**  It  is  not  in  dispute  that  a  subsequent  creditor  is  entitled  to  partici- 
pate, if  the  instrument  is  set  aside  by  any  creditor ;  and  I  am  not  aware 
that  in  that  case  there  is  any  distinction  between  the  two  classes  of  credi- 
tors, those  who  were  so  before  and  those  who  became  so  after  the  deed.  I 
believe  they  all  participate  ipro  ratd.  It  is  clear,  therefore,  that  a  subse- 
quent creditor  has  an  equity  to  some  extent,  viz.,  a  right  to  participate  in 
the  division  of  the  property  if  the  settlement  is  set  aside. 

**  In  cases  where  a  subsequent  creditor  files  a  bill,  it  occurs  to  me  that 
much  may  depend  on  this  (supposing  there  is  no  evidence  of  anything  to 
show  the  fraudulent  intention  but  the  fact  of  the  settlor  being  indebted 
to  some  extent), — ^whether,  at  the  time  of  filing  the  bill,  any  of  the  debts 
remain  due  which  were  due  when  the  deed  was  executed.  In  such  a  case, 
as  any  of  the  prior  creditors  might  file  a  bill,  it  appears  to  me  that  a 
subsequent  creditor  might  do  so  too ;  but  if  at  the  time  of  filing  the  bill 
no  debt  due  at  the  execution  of  the  deed  remains  due,  the  distinction  may 
be  that  then  a  subsequent  creditor  could  not  file  a  bill,  imless  there  were 
some  other  groimd  than  the  settlor  being  indebted  at  the  date  of  the  deed 
to  infer  an  intention  to  defraud  creditors.  But  it  appears  to  me,  in  the 
absence  of  authority  to  the  contrary,  that  a  subsequent  creditor  may  file 
a  bUl,  if  any  debt  due  at  the  date  of  the  deed  remains  due  at  the  time  of 
filing  the  bill." 

It  has  been  decided  that  a  creditor  imder  a  Yohmteaj  post  obit  Voluntary 
bond  is  as  much  entitled  to  the  benefit  of  the  statute  as  any 
other  creditor  (6). 

Since  every  kind  of  property  can  now  be  made  available  for  All  pronerty 
the  satisfaction  of  the  claims  of  creditors,  the  distinctions  which  creditors, 
prevailed  before  the  passing  of  1  &  2  Vict.  c.  110,  as  to  property 

(a)  3  Drew.  419.  {h)  Adamea  v.  Halleit,  L.  B.,   6 

Eq.  468. 
M.  T 
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Chap.  X.  ■.  8.  ^hich  could,  and  that  which  could  not,  be  taken  in  execution,  are 
no  longer  of  importance.  It  is  clear  that  now  a  settlement  of 
stock  {c)y  or  policies  of  assurance  (d),  or  a  purchase  in  the  name 
of  another  (e),  may  be  set  aside  under  the  statute. 

How  creditor       A  Creditor  who  seeks  to  impeach  a  settlement  imder  the  statute 

may  impeach 

Bettlement.  should  sue  on  behalf  of  himself  and  all  other  creditors  (/) ;  but 
the  plaintiff  need  not  obtain  a  charging  order  {g)y  nor  recover 
judgment  (A)  before  commencing  his  action.  No  delay  short  of 
the  statutory  period  of  limitation  will  bar  the  plaintiff's  right 
under  the  13  Eliz.  c.  5,  to  have  a  settlement  declared  void  (i). 
How  far  the  When  the  settlement  has  been  declared  void  as  against 
avoided.  Creditors,  it  seems  that,  whether  the  settlor  be  living  or  dead, 

the  fund  will  be  administered  for  the  benefit  of  all  the  creditors, 
and  no  priority  will  be  gained  by  the  plaintiff  (k). 

Inasmuch  as  the  settlement ''  is  void  only  as  against  creditors, 
and  to  the  extent  to  which  it  is  necessary  to  deal  with  the  estate 
for  their  satisfaction  "  (/),  it  is  not  the  practice  to  order  it  to  be 
cancelled  (w). 

As  a  general  rule  the  costs  of  the  action  must  be  borne  by  the 
imsuccessful  party ;  and  when  the  deed  is  declared  void  against 
creditors,  the  persons  actively  supporting  it  are  liable  to  pay 
the  plaintiff's  costs  (n),  which  may  be  ordered  to  be  taxed  as 
between  solicitor  and  client  (o). 

Even  where  the  trustees  or  beneficiaries  submit  their  interests 

(c)  Barrage  v.  M*CuUoch,  3  K  &  (i)  In  re  Maddever,  31 W.  B.  720. 

J.   110.     See  JRider  v.  Kidder,  10  {k)  Goldemith  v.  Etuselly   5  D., 

Ves.  360;  Sim$  v.  Thomas,  12  Ad.  M.  &  G.   647 ;  Adamee  v.  ffalleU, 

&  E.  636.  L.  E.,  6  Eq.  468 ;  Beeae  River  Silver 

{d)  Siokoe   v.    Cowan,  29  Beav.  Mining  Co,  v.  Atwell,  iupra, 

637.  {I)  Per    Sir  William    Grant   in 

(c)  French  v.  French,  6  D.,  M.  &  Curtie  v.  Price,  12  Ves.  89,  103, 

G.  95.  and  see  Ex  parte  Bell,  1  Gl.  &  J. 

(/)  Skarf  V.  Soulby,  1  M.  &  G.  282. 

364 ;  Beeae  Biver  Silver  Mining  Co.  {m)  BoU  v.  Smith,  21  Beav.  611. 

V.  Atwell,  L.  E.,  7  Eq.  347.  (n)  CroeaUy  v.  Elworthy,  L.  E., 

{g)  Goldsmith  v.  Buseell,  6  D.,  M.  12  Eq.  158  ;  Mackag  v.  Douglas, 
&  G.  647.                                              .  L.  E.,  14  Eq.   106;  Tanqueray  v. 

(h)  Beese  Biver  Silver  Mining  Co.  Bowles,  ibid,  151 ;  Cornish  v.  Clark, 

V.  Atwell,  supra.    See  also  Colman  ibid,  184. 

V.   Croker,   1  Ves.  160;  Collins  v.  {p)  Goldsmith  y,  Bussell,  ubi  supra. 
Burton,  4  De  G.  &  J.  612, 
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to  the  Court,  the  utmost  which  the  Court  can  do  is  to  make  Chap.  x.  b.  8. 
the  decree  without  costs  {p). 

Post-nuptial  settlements  of  personal  chattels,  being  bills  of  sale  Voluntary 
within  the  meaning  of  the  Bills  of  Sale  Act,  1878(  41  &42  Vict,  ^at*^""^ 
0.  31),  require  to  be  attested  and  registered  as  provided  by  the 
10th  section  of  the  Act ;  and  if  not  so  attested  and  registered 
within  seven  days  after  the  making  thereof,  the  settlement  will 
be  deemed  fraudulent  and  void  as  against  the  trustee  in  bank- 
ruptcy and  the  execution  creditors  of  the  settlor  (q).  Where,  how- 
ever, the  post-nuptial  settlement  is  made  in  pursuance  of  an  ante- 
nuptial agreement,  it  is  a  "  marriage  settlement,"  and  is  excepted 
from  the  definition  of  "  bill  of  sale"  contained  in  the  Act  (r). 

Chattels  purchased  after  marriage,  to  replace  those  originally 
comprised  in  the  settlement,  will  be  within  the  protection  of  the 
marriage  consideration  («). 

By  the  20th  section  of  the  Bills  of  Sale  Act,  1878,  it  is  enacted  Bills  of  Sale 
that  chattels  comprised  in  a  bill  of  sale,  which  has  been  and  con-  * 
tinues  to  be  duly  registered  under  the  Act,  shall  not  be  deemed 
to  be  in  the  possession,  order  or  disposition  of  the  grantor  within 
the  meaning  of  the  Bankruptcy  Act,  1869  {t) ;  and  it  has  been 
held  that  during  the  seven  days  allowed  for  registration  the 
order  and  disposition  clause  of  the  Bankruptcy  Act  does  not 
apply  to  the  chattels  (u).  Although  this  section  of  the  principri 
Act  has  been  repealed  by  the  Amendment  Act  of  1882  {x)y  yet, 
since  the  latter  Act  applies  only  to  bills  of  sale  by  way  of  security 
for  the  payment  of  money,  the  repeal  is  limited  to  bills  of  sale  of 

(jp)  Elset/  V.  Cox,  26  Beav.  95;  and  provision  similar  to  the  **  order  and 

see  T(nviu€nd  v.  Westacott,  4  Beav.  disposition "  clause  of   the  earlier 

68.  Act.    See  s.  44,  sub-s.  3.    And  by 

{q)  See  Fowler  v.  Foster,  5  Jur.,  sect  149  it  is  enacted  that  where  by 

N.  S.  99 ;  AshUm  v.  Blackshaw,  L.  any  Act  or  instrument  reference  is 

E.,  9  Eq.  610.  made  to  the  Bankruptcy  Act,  1869, 

(r)  Courcier  v.  Bardili,  27  Sol.  the  Act  or  instrument  shall  be  con- 

Joum.  276.  strued  and  have  effect  as  if  reference 

(«)  HasUngton  v.  Gill,  3  Dougl.  were  made  therein  to  the  corre- 

416 ;  Courcier  v.  Bardili,  supra,  spending  provisions  of  the  present 

(0  32  &  83  Vict.  0.   71,  s.  15,  Act." 

Bub-s.   6.     The  Bankruptcy  Act,  (u)  Jn  f^J?et£;cr,  21  Ch.D.  871. 

1883  (46  &  47  Yiot.  o.  62),  contains  a  {x)  45  &  46  Vict.  c.  43,  s.  16. 

t2 
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Effect  of 
bankruptcy. 


Chap.  X.  ■,  8.  that  description  {y) ;  and  chattels  comprised  in  duly  registered 
post-nuptial  settlements  are  not  to  be  regarded  now,  any  more 
than  before  the  Act  of  1882,  as  in  the  order  and  disposition 
of  the  husband. 

The  efEect  of  the  bankruptcy  law  upon  voluntary  settlements 
must  now  be  briefly  considered,  and  it  must  be  borne  in  mind 
that,  except  in  so  far  as  they  may  be  avoided  by  the  provisions 
of  a  statute,  voluntary  settlements  are  good,  not  only  against 
the  settlor,  but  against  all  the  world.  By  the  47th  section 
of  the  Bankruptcy  Act,  1883  (2),  it  is  enacted  that  any  settle- 
ment of  property,  not  being  a  settlement  made  before  and  in  con-s 
sideration  of  marriage,  or  made  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable  consideration,  or  a 
settlement  made  on  or  for  the  wife  or  children  of  the  settlor  of 
property  which  has  accrued  to  the  settlor  after  marriage  in  right 
of  his  wife,  shall,  if  the  settlor  becomes  bankrupt  within  two 
years  after  the  date  of  the  settlement,  be  void  against  the  trustee 
in  the  bankruptcy,  and  shall,  if  the  settlor  becomes  bankrupt  at 
any  subsequent  time  within  ten  years  after  the  date  of  the 
settlement,  be  void  against  the  trustee  in  the  bankruptcy,  unless 
the  parties  claiming  under  the  settlement  can  prove  that  the 
settlor  was  at  the  time  of  making  the  settlement  able  to  pay  all 
his  debts  without  the  aid  of  the  property  comprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in  such  property 
had  passed  to  the  trustee  of  such  settlement  on  the  execution 
thereof. 

This  enactment  differs  from  the  corresponding  clause  of  the 
Bankruptcy  Act,  1869  (a),  in  two  important  particulars,  viz.: 
(1)  it  applies  to  settlements  made  by  all  persons,  and  is  not 
limited,  as  the  earlier  Act  was,  to  those  of  traders ;  (2)  a  new 
condition  is  introduced  by  the  concluding  words,  which  impose, 
as  a  condition  of  validity,  that  the  persons  claiming  under  the 
settlement  must  prove  that  the  interest  of  the  settlor  in  the 
property  had  passed  to  the  trustee  of  the  settlement  on  the 
execution  thereof.    These  words  are  calculated  to  raise  questions 


DifEerenoes 
between 
Bankruptcy 
Acts  of  1869 
and  1882. 


(y)  Bwifl  V.  Pannell,  31  W.  E. 
543. 


(z)  46  &  47  Vict.  c.  62. 

(a)  32  &  33  Vict.  c.  71,  s.  91. 


BANKRUPTCY.  277 

of  coneiderablo  difficulty ;  but  their  main  object  seems  to  be  to  Chap.  x.  i .  8. 
avoid,  as  against  the  trustee  in  bankruptcy,  all  voluntary  settle- 
ments which  the  volunteers  could  not  have  enforced.  Where, 
however,  a  settlor  constitutes  himself  a  trustee  (6),  the  transac- 
tion may  possibly  be  impeached  under  this  section,  although,  as 
between  the  settlor  and  the  objects  of  his  bounty,  it  is  perfectly 
valid.  Agaiu,  a  post-nuptial  settlement  of  personal  chattels,  with 
a  power  to  substitute  others  for  those  included  in  the  settlement, 
although  registered  as  a  bill  of  sale,  would,  as  regards  the  sub- 
stituted chattels,  be  void  under  this  section  (c).  And  wherever 
the  matter  rests  in  contract,  and  is  not  completed  by  a  transfer 
of  the  legal  or  equitable  interest  of  the  settlor,  the  title  of  the 
trustee  in  bankruptcy  must  necessarily  prevail  (d). 

The  extension  of  the  former  law  to  the  case  of  non-traders— 
a  change  not  introduced  in  this  section  alone,  but  which  per- 
vades the  whole  of  the  new  Bankruptcy  Act— is  a  still  more 
important  innovation.  ' 

It  was  decided  on  the  construction  of  the  corresponding  Whether  pro- 
section  of  the  former  Act  that  it  applied  to  settlements  executed  ^otiv!^' 
before  it  came  into  operation  (^),  and  a  question  of  practical 
importance  arises,  namely,  whether  the  substituted  provision  of 
the  present  Act  is  similarly  retrospective,  or  whether  past  settle- 
ments are  to  be  governed  by  the  law  in  force  at  the  date  of 
their  execution.  If  there  had  been  no  previous  enactment  on 
the  subject,  the  case  of  Ex  parte  Dawson  would  be  an  authority 
in  favour  of  construing  the  present  section  as  retrospective,  but 
the  repeal  of  the  Bankruptcy  Act,  1869,  is  qualified  in  such  a 
manner  (/),  that  it  is  open  to  argument  that  settlements 
executed  before  the  1st  January,  1884,  must  stand  or  fall  under 
the  Act  in  force  at  the  date  of  their  execution.  It  must,  how- 
ever, be  observed  that  the  words  "  property  which  has  accrued 

{Jb)  Morgan  v.  Mallaon,  L.  E.,  held. 
10  Eq.  475 ;  Baddeley  v.  Baddeley,  {d)  See  as  to  the  impossibility 

9  Ch.  D.  113;  Fox  v.  Hawks,  13  of  transferring  a  future  interest, 

Ch.D.822 ;  Be  King,  14  Ch.  D.  179.  Collyer  v.  Isaace,  19  Ch.  D.  342. 

(c)  See  Courder  v.  Bardili,  27  S.  (e)  Ex  parte  Dawson,  L.  E.,  19 

J.  276,  where  there  was  no  bank-  Eq.  433. 
ruptcy  and  the  settlement  was  up-         (/)  4C  &  47  Vict.  c.  52,  s.  169. 
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Chap.  X.  ■.  8.  to  the  settlor  after  marriage  in  right  of  his  xcifej^  unlesB  indeed 
they  have  been  blindly  copied  from  the  old  Act,  distinctly  point 
towards  a  retrospective  operation,  inasmuch  as  after  the 
1st  January,  1883,  a  husband  can  acquire  no  property  in  that 
manner.  If  the  words,  then,  are  to  have  any  meaning,  it  must 
be  with  reference  to  settlements  executed  before  that  date. 
The  similarity  of  the  provisions  of  the  two  Bankruptcy  Acts  on 
this  subject  renders  the  decisions  on  the  earlier  a  valuable 
guide  to  the  construction  of  the  later  enactment,  and  it  may,  in 
the  first  place,  be  remarked  that  the  10th  section  of  the  Married 
Women's  Property  Act,  1870. (^),  which  enabled  a  married  man 
to  insure  his  life  for  the  benefit  of  his  wife,  modified  the  pro- 
visions of  the  91st  section  of  the  Bankruptcy  Act,  1869,  so  far 
as  related  to  the  policies  effected  in  pursuance  of  the  Act  (A). 

The  word  "  purchaser  "  in  the  91st  section  means  a  buyer  in 
the  ordinary  commercial  sense,  not  a  purchaser  in  the  legal 
sense  of  the  word,  and  accordingly  the  trustee  of  a  post-nuptial 
settlement  (t) ,  to  whom  leaseholds  subject  to  onerous  covenants  are 
assigned,  is  not  a  purchaser  within  the  meaning  of  the  section  (X:). 

Onus  of  proof.  Under  the  13  Eliz.  c.  5,  the  persons  impeaching  the  settle- 
ment have  to  prove  the  insolvency  or  embarrassment  of  the 
settlor  J  under  this  section  of  the  Bankruptcy  Act,  the  onus  of 
proof  for  ten  years  is  shifted  to  the  settlor.  In  determining 
whether  a  trader  who  has  executed  a  voluntary  settlement  was 
within  the  meaning  of  this  section  "  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in  such  settlement," 
the  value  of  the  implements  of  his  trade  and  of  the  goodwill  of 
his  business  is  not,  if  he  intended  to  continue  the  business,  to 
be  taken  into  account;  or  at  any  rate  only  such  a  value  can 
be  taken  into  account  as  would  be  realized  at  a  forced  sale  (/) ; 
and  the  abolition  of  the  distinction  between  traders  and  non- 
traders  does  not,  it  is  presumed,  affect  the  soundness  of  this 
decision. 

(^)  33  &  34  Vict.  c.  93.  (^)  Compare    iVtcc   v.  JtnkiM, 

\li)  Bolt  V.  EverMy  2  Ch.  D.  266.  6  Ch.  D.  619 ;  Ex  parte  Dohle,  26 

And  see  Married  Women's  Property  W.  B.  407. 

Act,  1882,  s.  11.  (1)  Ex  parte  Rueadl,   19  Ch.  D. 

(t)  Per  Jes8el,M.B.,  in  ^ic^ar^  588;  see  also  Ex  parte  Euxtahle, 

EiUman,  10  Ch.  D.  622.  2  Ch.  D.  54. 
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A  voluntary  settlement  may,  as  we  have  seen,  be  impeaclied  Chap.  x.  b.  s. 
by  creditors  of  the  settlor  under  three  different  statutes,  viz.,  Position  of 
the  Statute  of  Fraudulent  Conveyances  (w),  the  Bills  of  Sale  P^*'^*'^**®"' 
Act  {n)y  and  the  Bankruptcy  Acts  {o) ;  but  there  is  another  class  of 
persons — ^viz.,  subsequent  purchasers  for  valuable  consideration — 
whose  statutory  rights  must  now  be  considered.  They  ore,  by 
the  27  Eliz.  c.  4,  placed  in  a  very  similar  position  with  refer- 
ence to  voluntary  settlements,  to  that  occupied  by  creditors 
imder  the  13  Eliz.  o.  5,  except  that  the  former  statute  does  not 
extend  to  personal  chattels,  whereas  the  latter  is  perfectly 
general  in  its  terms.  It  is  enacted  by  the  27  Eliz.  c.  4,  that 
every  conveyance,  grant,  charge,  lease,  estate,  incumbrance  and 
limitation  of  use  of,  in  or  out  of  any  lands,  tenements  or  other 
hereditaments  whatsoever,  for  the  intent  and  of  purpose  to 
defraud  and  deceive  purchasers,  shaU  be  deemed  and  taken  only 
as  against  such  purchasers  to  be  utterly  void,  frustrate,  and  of 
none  effect  {p),  A  saving  clause  is  added,  aa  in  13  Eliz.  o.  5,  in 
favour  of  conveyances  made  "  for  good  consideration  and  bond 
fide"  {q).  By  the  5th  section  any  power  of  revocation  or 
alteration  reserved  to  the  settlor  by  the  settlement  renders  it 
void  as  against  subsequent  purchasers. 

Although,  as  pointed  out  by  Lord  Mansfield  (r),  there  is  not  Judicial  in- 
in  this  statute  a  word  that  impeaches  voluntary  settlements,  ofTtatute?"^ 
merely  aa  being  voluntarf/j  but  as  fraudulent  and  comnous^  a 
long  series  of  judicial  decisions  has  established  the  construction, 
that  a  conveyance  without  valuable  consideration  is  by  the 
statute  made  void  as  fraudulent  against  a  subsequent  purchaser, 
and  this  even  when  the  purchaser  had  notice  of  the  prior 
settlement  before  the  purchase-money  had  been  paid,  or  the 
conveyance  executed  («). 

The  harshness  of  this  interpretation,  whereby  "voluntary  "  is  Tendency  of 
made  equivalent  to  "fraudulent,'^  has  been  mitigated  by  modern  cision™ 

(tn)  13  Eliz.  c.  5.  {$)  Doe  d.  Otley  y.  Manning,  9 

(n)  41  &  42  Vict.  c.  31.  East,  59,  where  the  early  authori- 
(o)  32  &  33  Yict.  c.  71,  and  46  &     ties  are  collected  and  reyiewed.  See 

47  Yict.  c.  52;  also  the  remarks  of  Sir  G.  Jeasel, 

(p)  Sect.  2.  M.  E.,  in  Trowell  y.  Bheixton,  8  Oh. 

\q)  Sect.  4.  D.  318,  325. 

(r)  Dot  v.  Eoutledge,  Oowp.  705. 
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Chap.  X.  e.  8.  decisions,  the  tendency  of  which  is  to  lay  hold  of  any,  even  the 
slightest,  consideration,  in  order  to  exclude  the  operation  of  the 
statute.  Thus,  in  the  settlement  of  an  equity  of  redemption, 
a  covenant  to  indemnify  the  settlor  against  the  mortgage  debt 
is  a  sufficient  consideration  to  support  the  settlement  (t).  "  It  is 
settled  that  if  husband  and  wife,  each  of  them  having  interests, 
no  matter  how  much,  or  of  what  degree,  or  of  what  quality,  come 
to  an  agreement,  which  is  afterwards  embodied  in  a  settlement, 
that  is,  a  bargain  between  husband  and  wife  which  is  not  a  trans- 
action without  valuable  consideration"  {u).  Any  modification 
of  the  respective  rights  of  husband  and  wife  would  therefore 
seem  to  be  sufficient  to  import  a  valuable  consideration ;  as,  for 
example,  the  surrender  by  the  husband  of  his  tenancy  by  the 
curtesy,  or  the  substitution  of  a  life  estate  and  power  of  appoint- 
ment for  the  previous  fee  simple  estate  of  the  wife  (x). 

Aflsignment  It  has  been  held  in  Price  v.  Jenkins  (y)  that  an  assignment  of 
leasehold  property,  to  which  there  is  attached  a  liability  to  pay 
rent  and  perform  covenants,  is  in  itself  a  conveyance  for  valuable 
oonsideration ;  and  in  this  case  Sir  W.  M.  James,  L.  J.,  laid  it 
down  that  "  if  there  is  any  valuable  consideration  for  a  settle- 
ment, the  quantum  of  such  consideration  is  of  no  consequence 

(t)  Townend    v.   Toker,    L.    B.,  sufficient  to  create  a  yaluable  con- 

1  Gh.  446.  sideration. 

(w)  Per  Bacon,  V.-C,  in  TcGwcfaZc         (y)  6  Ch.  D.  619.    See  also  Ex 

V.  Braithwaite,  4  Ch.  D.  85,  affirmed  parte  Ddble,  26  W.  R.  407 ;  Be  Oreer^ 

on  appeal,  5  Oh.  D.  630.    See  also  I.  R.,  11  Eq.  502 ;  contra,  Gardiner 

Hammonds  v.  Barrett,   17  W.  E.  v.  Oardiner,  12  Jr.,  C.  L.  R.  565; 

1078,  where  the  passage  in  the  text  Hamilton  v.  Molloy,  6  L.  R. ,  Ir.  339 ; 

is  cited  with  approval.  Lee  v.  MathewSy  6  L.  R.,  Ir.  167. 

(a?)  Hemeon  v.  NeguSy  16  Beav.  The  doctrine  has  no  application  to 

694,  affirmed  on  appeal,  22  L.  J.,  sect.   91   of  the  Bankruptcy  Act, 

Oh.  655 ;  Be  Foster  and  Lister,  6  Ch.  1869,  Ex  parte  HUIman,  10  Oh.  D. 

D.  87,  where  Sir  G.  Jessel,  M.  R.,  622,  or  to  the  13  Eliz.  c.  5  ;   Be 

criticises  Qoodright  v.  Moses,  2  W.  Bidler,  22  Ch.  D.  74.     See  further, 

Bl.  1019  ,*  Currie  y.  Nind,  1  My.  &  as  to  the  smallness  of  the  considera- 

Cr.  17,  and  Butterfield  v.  Heath,  15  tion,  which  will  suffice  to  exclude 

Beay.  408.    In  Skurmur  y.  Sedg-  the  statute,  Thompson  y.  Webster, 

wick,  24  Ch.  D.  597,  Bacon,  V.-C,  4  De  G.  &  J.  600;  Ford  y.  Stuart, 

considered    the   surrender  by  the  15  Beay.  493 ;  Bayspoole  y.  Collins, 

husband  of  his  curtesy  out  of  the  L.  R.,  6  Ch.  228 ;  Basher  y.  Wil- 

separate  property  of  the  wife  in-  Hams,  L.  R.,  20  Eq.  210. 
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under  the  statute  of  EiizabethJ*    But  in  Ee  Marsh  and  Earl  Chap.  X.  b.  8. 
Granville  (z),  Sir  0.  Bowen,  L.  J.,  in  observing  upon  this  case, 
said: — 

'*  It  does  not  follow  that  if  there  is  in  the  same  deed  a  conveyance  of 
freeholds  as  well  as  an  assignment  of  leaseholds,  the  decision  in  Price  y. 
Jenkins  establishes  that  the  liability  to  the  covenants  in  the  leaseholds  is 
sufficient  to  support  the  concurrent  conveyance  of  freeholds  as  being  a 
conveyance  for  valuable  consideration." 


Although  volunteers  can,  in  the  case  of  a  complete  trust, 
enforce  its  execution  against  the  settlor,  yet  they  cannot  obtain 
an  injunction  to  restrain  him  from  selling  the  estate  {a).  And 
after  a  sale  has  taken  place  they  have  not,  it  seems,  any  eqtlity 
against  the  purchase-money  {b). 

A  mortgagee  is  a  "purchaser"  within  the  meaning  of  the 
Act  (c),  and  a  mortgage  made  to  secure  money  previously 
advanced  to  the  mortgagor  without  any  agreement  for  a  mort- 
gage may  be  declared  void  (rf). 

The  settlor  cannot  enforce  specific  performance  of  an  agree- 
ment for  sale  of  the  settled  property  against  an  unwilling 
purchaser  (e) ;  the  latter,  however,  can  maintain  an  action  for 
the  recovery  of  the  deposit  (/)- 

But  a  purchaser  for  value  from  a  settlor  may  enforce  a 
subsequent  agreement  for  sale,  although  he  cannot  make  a 
title  without  the  assistance  of  the  statute  (^).     Specific  per- 


Rightfl  of 
volunteers. 


No  speoifio 
performance 
at  suit  of  the 
settlor. 


Specific  per- 
formance at 
suit  of  pur- 
chaser. 


{z)  24  Ch.  D.  11,  26. 

(a)  Pulvertofi  v.  Pulverto/t,  18 
Ves.  84. 

(6)  Baking  v.  Whimper^  26  Beav. 
668;  T&wnend  v.  Toker,  L.  R.,  1 
Ch.  446.  See  Hales  v.  Coa,  32  Beav. 
118,  where  settled  and  unsettled 
properties  were  comprised  in  the 
same  mortgages,  and  it  was  held 
that  the  children  of  the  settlor, 
claiming  as  volunteers,  were  entitled 
to  throw  the  mortgages  on  the  un- 
settled estate,  and  to  prove  under 
the  covenant  for  quiet  enjoyment 
against  the  assets  of  the  settlor  for 
the  damage  they  had  sustained  by 
the  moi-tgage.    See  also  Pulvertofi 


V.  Pulverto/ty  supra, 

(c)  Dolphin  v.  Aylward,  L.  E., 
4  H.  L.  486. 

(d)  Cracknall  v.  Janson,  11  Ch. 
D.  1. 

(e)  Smithy,  Garland,  2  Mer.  123; 
Johnson  V.  Legardy  Turn.  &  B.  281. 
"Where  the  purchaser,  however,  was 
willing  to  complete  on  a  good  title 
being  shown,  a  decree  for  specific 
performance  was  made  in  Ptter  v. 
Nieolls,  L.  E.,  11  Eq.  391. 

(/)  Clarke  v.  Willott,  L.  E.,  7 
Ex  313. 

{<g)  Currie  v.  Nind,  1  Myl.  &  Cr. 
17 ;  Buiterfidd  v.  Heath,  15  Beav. 
408. 
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Chap.  X.  g.  8.  fonnanoe  may  also  be  decreed  against  a  vendor  who  has  made 
a  Yolimtaiy  settlemeiit  (A),  and  after  his  death  against  those 
claiming  nnder  the  settlement  {i). 

The  purchaser  is  entitled  to  bring  before  the  Court  the  per- 
sons claiming  nnder  the  settlement,  in  order  that  their  interests 
may  be  bound  (k).  This  is  an  exception  to  the  general  rule  as 
to  parties  in  actions  for  specific  performance,  namely,  that  the 
vendor  and  purchaser  are  the  only  proper  and  necessary  parties 
to  the  action  (/).  It  appears  that  a  purchaser  for  value  cannot 
insist  upon  a  voluntary  deed  being  delivered  up  to  be  can- 
celled (w),  and  the  Court  will  not  interfere  actively  against 
volunteers  through  the  medium  of  persons  not  purchasers  for 
value,  but  merely  judgment  creditors  claiming  imder  the 
settlor  (»). 
Settlement  bj  It  has  been  decided  that  the  27  Eliz.  c.  4,  applies  to  a  voluntary 
jeme  cover .  conveyance  by  a  married  woman  of  land  not  settled  to  her  separate 
use  (o),  and,  as  she  has  all  the  powers  of  B^feme  sole  with  respect 
to  her  separate  property,  there  can  be  no  doubt  that  a  voluntary 
settlement  of  such  property  may  be  avoided  by  a  subsequent 
sale  {p). 

Copyholds,  as  well  as  freeholds,  are  within  the  statute  {q). 

{h)  WillaUY. Busby yO'QoQ.Y.l^Z;  (m)  See  De  ffoghton  v.  Money, 

Baking  v.  Whimper,  26  Beav.  568 ;  L.  B.,  1  Eq.  154,  169. 

Rosher  v.  WilliamB,  L.  E.,  20  Eq.  (n)  Dolphin  v.  Aylward,  L.  R., 

210;  Trowell  v.  Shenton,  8  Ch.  D.  4  H.  L.  486. 

318.  (o)  Goodrighi  v.  Moaea,   2  Wms. 

(t)  Buckley. Mitchell,  18  Ves.  100.  Bl.  1019 ;  CurHe  v.  Nind,  1  Myl.  & 

(k)  Buckle   v.    Mitchell,    supra;  CrAl;  BuUerfieldY* Heath,  15Be&Y.- 

2'oumend  v.  Toker,  L.  R.,  1  Oh.  446.  408.    Seo,  however,  the  remai'ks  of 

See,  however,  De  Hoghton  v.  Money,  Jessel,  M.  R.,  upon  this  case  in  Bb 

L.  B.,  2  Ch.  164.  Foster  and  Lister,  6  Ch.  D.  87,  95. 

(l)  Townend  v.  Toker,  uhi  supra,  (p)  Shurmur  v.  Sedgwick,  24  Ch. 

and  see  MoU  v.  Smith,  Jac.  490 ;  D.  697. 

Tasker  v.  Small,  3  Myl.  &  Cr.  63.  {q)  Doe  v.  BoUriell,  6  Bam.  &  Ad. 

131 ;  Currie  v.  Nind,  uhi  supra. 
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SECTION  I. 

THE  SEPARATE  USE  AND  SEPARATE  PROPERTY. 
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SEPARATE  PROPERTY. 


Chap.  XI.  B.  1. 

Importance  of 
the  doctrine 
of  separate 
use. 


Separate  use 
unknown  at 
common  law. 


Inability  of 
the  wife  to 
enjoy  or  dis" 
pose  of  pro- 
perty at  law. 


Establish- 
ment of  the 
separate  use 
by  Courts  of 
Equity. 


The  dootrine  of  separate  use  formerly  formed  a  most  important 
branch  of  the  law  relating  to  married  women.  But,  in  con- 
sequence of  the  complete  change  in  the  law,  and  in  the  startus 
of  married  women,  effected  by  the  Married  *Women*s  Property 
Act,  1882  (a),  a  knowledge  of  this  doctrine  and  of  the  learning 
connected  with  it,  has  ceased  to  be  requisite,  except  for  the 
purpose  of  comprehending  fully  the  value  of  the  expression 
"  separate  property  "  in  the  Act,  and  of  elucidating  the  cases 
of  women  married  before  the  commencement  of  the  Act,  on 
whom  property  may  devolve,  the  title  to  which  shall  have  ac- 
crued before  its  commencement. 

Formerly,  at  common  law,  the  disabilities  of  coverture  en- 
tirely precluded  the  wife  from  the  enjoyment  of  property; 
whatever  belonged  to  her  while  single,  or  came  to  her  while 
covert,  passed  absolutely  to  the  husband,  or  fell  under  his 
dominion.  What  was  hers  became  his,  and  what  was  his 
remained  his  own.  She  could  possess  nothing ;  she  could  alien- 
ate nothing  in  her  lifetime  ;  she  could  bequeath  nothing  at  her 
death  (ft).  Such  were  the  rigid  maxims  of  the  Enghsh  mar- 
riage law. 

To  remedy  the  injustice  of  this  law,  the  Court  of  Chancery 
"  invented  that  blessed  word  and  thing,  the  separate  use  of  a 
married  woman "  (c) ;  a  doctrine  of  the  deepest  importance, 
established  by  the  Court  of  Chancery,  imder  the  wise  adminis- 
tration of  a  succession  of  great  men,  without  any  help  from  the 
legislature.  Hence,  in  equity,  a  married  woman  became  enabled 
to  enjoy  property  independently  of  her  husband.    And  the 


(a)  45  &  46  Vict.  c.  75.  The  Act 
came  into  operation  on  Ist  January, 
1883. 

(J)  A  married  woman  could  not 
with  certain  exceptions  make  a  will. 
But  her  husband  might  have  waived 
the  interest  which  the  law  gave  him 
in  her  personal  property,  to  the  ef- 
fect of  enabling  her  to  bequeath 
it.  This  waiver,  however,  he  might 
have  revoked  even  after  her  death 
before  probate.    And  if  he  died  be- 


fore his  wife  the  will  was  void,  so 
far  as  it  derived  validity  from  his 
consent.  For  it  might  be  valid  in 
other  respects ;  as  if  it  were  in  exe- 
cution of  a  power,  or  if  it  passed 
the  right  of  representation  to  a  third 
person  to  whom  she  was  executrix. 
See  Noble  Y.  Willock^  L.  E.,  8  Ch. 
778;  tW(Z.,  7H.  L.  580. 

(c)  Per  L.  J,  James  in  Ashtoorth 
V.  Outram,  6  Ch.  D.  923,  at  p.  941. 
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effect  was  to  protect  her  from  the  consequences  of  his  impro-  Cfhap.  XI.  1. 1. 
vidence,  misfortunes,  or  misconduct,  under  a  law  which  gave 
him  a   power,  ahnost   unlimited,   over  her  person   and   her 
estate. 

It  is  not  here  proposed  to  attempt  an  antiquarian  review  of 
this  remarkable  creation.  Indications  of  it  are  discernible  so 
early  as  the  reign  of  Queen  Elizabeth.  It  seems  to  have  been 
plainly  recognized  by  Lord  Nottingham,  Lord  Somers  and 
Lord  Cowper.  In  Lord  Hardwicke's  time  it  was  perfectly 
established ;  but  it  was  not  fortified  and  made  secure  till  Lord 
Thurlow  sanctioned  the  clause  against  anticipation ;  whereby 
the  wife,  for  whose  benefit  this  fabric  had  been  reared,  was 
precluded  from  destroying  it  (rf). 

Before  the  Married  Women's  Property  Acts,  1870(c)  and  How  it  might 
1882  (/),  separate  property  might  be  acquired  by  the  wife  by 
contract  with  her  husband  before  marriage,  or  by  gift,  either 
from  her  husband  or  from  a  stranger,  wholly  independent  of 
such  contract  {g) ;  but  after  maixiage  she  was  incapable  of  ac- 
quiring property  by  any  act  or  exertions  of  her  own,  or  of  holding 
property  in  her  own  name.  Separate  property  might,  of  course, 
devolve  upon  her  by  virtue  of  a  will  or  under  the  trusts  of  a 
settlement,  but  in  such  cases  the  property  was  not  acquired  by 
any  act  of  the  wife. 

In  respect  of  her  separate  property,  a  married  woman  was  Married 
regarded  in  equity  as  a  feme  sole ;   and  to  the  extent  of  her  garded  in 
rights  and  interests  in  such  property,  whether   absolute  or  ^^  ^ 
limited,  she  had  power  to  alienate,  to  contract,  and  to  enjoy,  "®P™i® 
free  from  the  control  of  her  husband,  as  &/eme  sole  (h).  fms  sole! 

No  particular  form  of  words  was  necessary  in  order  to  vest  What  words 
property  in  a  married  woman  to  her  separate  use,  but  it  was  it. 
requisite  that  the  intention  to  establish  the  separate  use,  if  not 


{d)  See  PyhuB  v.  SmUh,  3  Bro.  (/)  io  &  46  Vict.  c.  75. 

C.  G.  340,  and  remarks  of  Lord  (g)  Per  Lord  Langdale  in  TulleU 

Langdale,  in  TuUett  v.  Armstrong ^  v.  Armstrong,  1  Beav.  at  p.  21. 

1  Beav.  1  at  p.  22.  {h)  See  Johnson  v.  Gallagher,  3  De 

(e)  33  &  34  Vict.  c.  93.  G.,  F.  &  J.  494,  509. 
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Cbap.  XI.  1. 1.  expressed  in  words,  should  be  clearly  manifested  (k).  It  was, 
of  course,  always  created  by  the  words  separate^  or  sole  and 
separate  (/). 

In  ante-nuptial  agreements  the  following  words  were  held 
sufficient  to  create  separate  estate  :  "  t/ie  wife  to  dispose  of  all  the 
rest  of  her  estates "  (w) ;  "/or  hei^  oicn  sole  use^  be^iefit  and  dis- 
position^^ (n).  But  an  agreement  not  executed  by  the  wife, 
whereby  the  husband  renounces  his  marital  rights,  is  not 
effectual  to  create  the  separate  use,  or  to  confer  upon  the  wife 
any  power  of  disposition  by  will  over  her  real  estate  (o). 

In  cases  of  bequests  to  married  women,  such  words  as  "  her 
receipt  to  be  a  sufficient  discharge  to  the  executors  "  {p) ;  "  to  he 
delivered  up  to  her  wlienever  she  should  demand  or  require  the 
same^^  (}) ;  ^^for  her  oicn  use  and  at  her  otcn  disposaV^  (r) ;  "/or 
their  own  use  and  benefit  independently  of  any  other  person  "  («) ; 
"  to  be  at  her  disposal  and  do  theretcith  as  she  shall  think  fit "  (t) ; 
"  to  be  by  her  laid  out  in  uhat  she  shall  think  fit "  (w) ;  "/or  her 
awn  use  independent  of  her  husband  ^^  {x) ;  ^^  without  compre- 
hending their  husbands  "  {y) ;  "  solely  and  entirely  for  her  own  use 
and  benefit "  (s) ;  ^^for  her  support  and  maintenance  "  (a) ;  were 
held  sufficient  to  create  the  separate  use. 

(k)AamExparteKillich,3ll^ont  (r)  Prichard  v.  Ames,  Turn.  & 

D.  &  De  G.  480 ;  Shewell  v.  DwarriB,  Buss.  222. 

Johns.  172;  Qrem  v.  Britten,  1  Do  («)  MargetU  v.  Barringer,  7  Sim. 

G.,  J.  &  S.  649;  Awtin  t.  Austin,  482. 

4  Ch.  D.  233.    See  also  Stanton  v.  (0  Kirk  v.  Faulin,  7  Tin.  Abr. 

HaU,  2  Buss.  &  MyL  175, 180 ;  Tyler  95,  pi.  43. 

V.  Lake,  2  Buss.  &  Myl.  183 ;  Ken-  (u)  Atcherley  v.  Vernon,  10  Mod. 

sington  v.  DolUmd,  2  Myl.  &  K  184.  519,  531. 

(Q  Massy  v.  Rowen,  L.  B.,  4  H.  (sc)  Wag$taffy.  Smith,  9  Yes.  520. 

L.  288.  See  also  Oumey  y.  Goggs,  25  Beay. 

(m)  PetU  y.  Lee,  4  Yin.  Abr.  131,  334. 

pt.  8.  (y)  Dawsony,  Bourne,  IGBeay.  29. 

(n)  Ex  parte  Ray,  1  Madd.  199.  (2)  Inglefidd  y.  CogUan,  2  Coll. 

But  see  contra,  Beales  y.  Spencer,  247. 

2  You.  &  Coll.  651.  (a)  Oape  y.  Cape,  2  J.  &  0.  543. 

(0)  Dye  y.  Dye,  13  a  B.  D.  147.  Conf.  Austin  y.  Austin,  4  Ch.  D. 

(p)  Lee  y.  Ptieaux,  3  Bro.  C.  C.  233,  where  trustees  had  an  absolute 

381.  discretion  as  to  the  applioation  of 

{q)  Dixon  y.  Olmius,  2  Cox,  414.  the  income. 
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But  in  siinilar  cases  the  following  words  were  held  insuffioieni :  Chap.  zi.  1. 1. 
"  to  and  for  her  otm  use  and  benefit "  (6) ;  "  into  their  own  proper  What  vords 
hands  for  their  own  use  and  benefit*^  (c) ;  "/or  the  sole  use  ofi*^  ^^^ 
even  where  the  property  was  vested  in  trustees  for  the  bene- 
ficiary (rf). 

In  cases  of  a  bequest  to  an  unmarried  woman,  or  a  woman 
becoming  discovert  by  the  death  of  the  testator,  a  very  dear 
intention  to  exclude  the  marital  right  of  a  future  husband  was 
necessary,  in  the  absence  of  the  word  separate^  to  create  the 
separate  use  {e). 

In  such  cases,  words  such  as  "/or  her  sole  use  and  benefit "  (/) ; 
"/or  and  under  their  sok  control"  {g) ;  "/or  her  sole  and  abso^ 
lute  use  and  benefit "  (h) ;  ^^for  the  maintenance  of  herself  and 
children  (t),  even  though  the  property  was  vested  in  trustees  (A), 
were  held  insufficient  to  create  the  separate  use. 

It  was  decided  in  Massy  v.  Eowen  (/),  that  the  word  "  sole  '* 
was  not  a  technical  word  in  the  sense  of  having  a  certain  definite 
meaning,  and  that  the  use  of  it  alone  would  not  exclude  the 
right  of  the  husband. 

Separate  property  might  also  be  created  by  a  limitation  to  a 
married  woman  for  her  separate  use  for  life  without  any  re- 
straint on  anticipation,  followed  by  a  general  power  of  appoint- 
ment by  deed  or  will,  with  a  final  limitation  to  her  executors 
and  administrators  {m). 


(b)  RoherU  v.  Sptcer,  5  Mad.  491  ArmUage,  19  Yes.  416. 

TFitt»v.iSoyer«,4Mad.  409; v.  (/)  Gilbert  v.  Leuns,  1  De  O., 

Lyne,  Younge,  562 ;  Johnci  v.  Lock-  J.  &  S.  38. 

hart,  3  Bro.  C.  0.  383,  n. ;  Jacobs  v.  (g)  Massy  v.  Parker,  2  Myl.  &  K. 

Amy  ait,  1  Mad.  376,  n. ;  Kensington  174. 

V.  DoUondy  2  Myl.  &  K  184.  (A)  Lewis    v.  Mathews,  L.  B., 

(c)  Tyler  v.  I^ake,  2  Rubs.  &  Myl.  2  Eq.  177. 

183 ;  BlaMow  v.  Laws,  2  Hare,  40.  (i)  Wardle  v.  Claxton,  9  Sun.  524. 

See  also  obseryatioiis  of  Hatherley,  {k)  Adamson  v.  ArmUage  can  only 

L.  C,  in  Massy  t.  Bowen,  L.  E.,  4  be  supported  on  the  ground  that 

H.  L.  p.  296,  overruling  Hartley  v.  there  was  an  intention  in  the  whole 

Hurle,  5  Yes.  540.  will  to  create  the  separate  use.    See 

{d)  Massy  v.  Bowen,  uW  supra.  Massy  v.  Bowen,  L.  B.,  4  H.  L.  288, 

(e)  Gilbert  v.  Lewis,  1  De  G.,  J.  296. 

&S.  38;  Goulderr.Camm,l'DeQ.,  {I)  Ubi  supra. 

F.  &  J.  146.    See  Massy  y.  Bowen,  {m)  See  this  suliject  more  fully 

ubi  supra,  overruling  Adamson  v.  treated,  post.  Chap.  XI.  s.  2. 
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C]Lap.  XI.  f.  1. 

Not  afPect  the 
husband 
beyond  the 
coverture. 


The  wife 
might  defeat 
h\^  claim. 


On  wife's 
death  husband 
entitled  to  her 
separate 
chattels 
personal. 

Semble,    So 
also  to  her 
separate 
chattels  real. 

Tenant  by  the 
curtesy  of  her 
separate  real 
estate. 


"Wife's  sepa- 
rate chosos  in 
action  might 
be  recorered 
by  husband 
as  her  admi- 
nistrator. 


The  separate  use  existed  only  in  the  married  state ;  it  ceased 
on  the  dissolution  of  the  marriage  {e).  The  legal  rights  of  the 
husband  were,  therefore,  not  encroached  upon  beyond  the 
coverture.  If  he  survived  his  wife,  his  position  with  reference 
to  her  property,  whether  real  or  personal,  was  the  same  as  if  it 
had  never  belonged  to  her  for  her  separate  use,  provided  that  it 
remained  undisposed  of  at  her  death.  For  a  wife,  who  had 
property  to  her  separate  use,  had  a  power  of  disposition  over  it 
by  act  or  deed  inter  vivos,  or  by  deed  to  take  effect  after  death, 
or  by  will. 

Accordingly,  if  undisposed  of  by  her,  the  wife's  chattels 
personal  in  possession  held  or  settled  to  her  separate  use,  be- 
longed at  her  death  to  her  husband  surviving  absolutely  (n). 

The  wife's  separate  chattels  real  probably  followed  the  same 
rule,  but  the  point  does  not  appear  to  have  been  decided. 

As  regarded  the  wife's  separate  real  estate,  whether  she  were 
seised  of  a  legal  estate  or  possessed  of  an  equitable  estate  of 
inheritance,  it  was  settled  that  on  the  birth  of  issue  capable  of 
inheriting  it,  the  husband  surviving,  if  otherwise  entitled,  and 
not  deprived  by  any  disposition  by  the  wife,  was  entitled  as 
tenant  by  the  curtesy  (o). 

If  any  of  the  wife's  choses  in  action  were  not  reduced  into 
possession  at  her  death  and  were  undisposed  of  by  her,  the 
husband  was  entitled  to  sue  for  them  as  her  administrator,  and  to 
retain  them  as  his  own  property,  though  settled  to  her  sole  and 
separate  use  as  if  she  were  sole  and  immarried.  In  the  case  of 
Proudky  v.  Fielder  {q)j  Sir  J.  Leach  said,  "  These  moneys  were 


(e)  A  bill,  however,  filed  against 
a  feme  covert  in  order  to  affect  her 
separate  estate  was  not  defeated  by 
the  subsequent  death  of  her  hus- 
band; Field  V.  SowUy  4  Euss.  112  ; 
Nail  V.  Punter y  4  Sim.  474 ;  and  it 
might  be  filed  even  after  his  death ; 
Heathy  v.  Thomas^  15  Ves.  596; 
Johnson  v.  Oallaghery  3  De  G.,  F. 
&  J.  494. 

(n)  Molony  v.  Kennedy y  10  Sim. 
254;  Askew  v.  Eoothy  L.  E.,  17  Eq. 
426;  Johnstone  v.  Lund,  15  Sim. 
308;  TugmanY*  Hopkins,  ^'Mm.& 


Gr.  389. 

(o)  Morgan  v.  Morgan,  6  Madd. 
408 ;  Lushington  v.  Sewell,  1  Sim. 
435 ;  Boherts  y.  Dixwdl,  1  Atk.  607 ; 
Follett  V.  Tyrer,  14  Sim.  125 ;  HearU 
V.  Greenhanky  3  Atk.  715 ;  Ajppleton 
V.  Rowley y  L.  E.,  8  Eq.  139 ;  Cooper 
V.  Macdonaldy  7  Ch.  D.  288,  over- 
ruling Moore  v.  Webster,  L.  E., 
3  Eq.  267. 

{q)  Musters  v.  Wright,  2  De  G. 
&  Sm.  777 ;  Drury  v.  ScoU,  4  Y.  & 
C.  Ex.  264. 
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to  be  for  the  sole  and  separate  use  of  Mrs.  Leader,  as  if  she  c^-  ^'  »■  ^' 
were  sole  and  unmarried.  This  expression  has  no  reference  to 
the  devolution  of  the  property  after  her  death.  There  is  not 
a  word  to  vest  it  in  her  next  of  kin,  or  to  defeat  the  right  which 
her  surviving  husband  is  entitled  to  acquire  as  her  adminis- 
trator." 

So,  where  the  wife  of  a  bankrupt  having  separate  choses  in 
action  died,  leaving  her  husband  surviving,  the  claim  of  the 
assignees  to  the  separate  property,  so  far  as  undisposed  of  by 
the  wife,  was  allowed  (r). 

The  wife  was  not  formerly  bound  to  maintain  her  husband  "Wifeformerly 
out  of  her  separate  property,  or  to  bring  any  part  of  it  into  rnf^^TitAiTi  her 
contribution  for  family  purposes.     But  her  position  in  this  ^^^>*^^* 
respect  has,  as  we  have  already  seen,  been  altered  by  the 
Married  Women's  Property  Act,  1882. 

The  possession  by  the  wife  of  separate  property  did  not  formerly  Possessioii  of 
relieve  the  husband  from  his  liability  for  his  wife's  debts ;  for,  perty  by  wife 
except  as  to  those  contracted  on  the  credit  of  her  separate  estate,  ^^^nd^*^'^ 
he  remained  liable,  as  if  his  wife  had  no  separate  property  (s).  liability. 
The  law  upon  this  point  would  seem  to  have  been  altered  by 
the  recent  legislation,  and  except  in  cases  in  which  it  can  be 
shown  that  the  wife  is  acting  as  the  agent  of  the  husband,  or 
has  authority  to  pledge  his  credit,  the  husband  will  be  no  longer 
liable  for  debts  contracted  by  his  wife,  whether  she  does  or  does 
not  possess  separate  property  (t). 

The  separate  use  was  held  to  affect  not  only  the  corpus  of  Separate  use 
separate  property,  but  also  the  produce  of  it,  and  the  savings  produce  as 
arising  from,  and  investments  of,  such  property  {u) ;  and  the  ^     ^  corpus, 
wife  could  retain  whatever  might  come  to  her  hands  in  her  own 
possession,  as  a  chattel  over  which  her  husband  had  no  power  (a;). 

(r)  Stead  v.  Clai/y  1  Sim.  294.  (w)  Gore  v.  Knight,  2  Vem.  535  ; 

(«)  Conf.   Johnson  v.    Gallagher ,  Fettiplace  v.  Gorges,  1  Ves.  jun.  46 ; 

3  D.,  F.  &  J.  494 ;  Be  Leeds  Bank-  Cecil  v.  Juxon,  1  Atk.  278 ;  Darkin 

ing   Co,y  Mrs,  Matthewman^s  case,  v.  Darkin,  17  Beav.  578  ;  Churchill 

L.  E.,  3  Eq.  781 ;  Butler  v.  Cump-  v.  Bibben,  9  Sim.  447,  n. ;  Brooke  v. 

sion,  L.  E.,  7  Eq.  16;  Me  London,  Brooke,  25  Beav.   342;  Duncan  v. 

Bombay  and  Mediterranean  Bank,  Cashin,  L.  E.,  10  C.  F.  554. 

18  Ch.  D.  581.  (aj)  Conf.  Cecil  v.  Juxon,  1  Atk. 

(0  See  ante,  pp.  95,  99.  278 ;  Molony  v.  Kennedy,  10  Sim. 

M.  U 
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Oh.  XI.  s.  1. 

Reyiyes  on 
snbflequent 
xnarriage. 


Ceases  on  the 
termination  of 
ooyertnre. 


Might  be 
confined  to 
paitioalar 
ooyertnre. 


When  a  married  woman  entitled  to  property  for  her  separate 
use  becomes  discovert  and  marries  again,  the  separate  use,  as  a 
general  rule,  revives  upon  the  subsequent  marriage  (y).  And  a 
gift  to  an  unmarried  woman  for  her  separate  use  effectually  con- 
stitutes a  separate  use  during  coverture  (2) .  During  widowhood, 
the  separate  use  comes  to  an  end,  and  with  it  the  restraint  upon 
anticipation,  if  it  exists ;  a  widow  can,  accordingly,  even  when 
restrained  from  anticipation,  call  for  a  transfer  to  herself  of  the 
trust  funds  (a).  ■ 

The  separate  use  may  be  confined  to  a  particular  coverture  (J), 
but  a  distinct  indication  of  such  intention  must  be  discovered  in 
the  instrument  creating  the  separate  use.  Thus,  where,  after  a 
gift  to  a  married  woman  for  life  for  her  separate  use  without 
power  of  anticipation,  the  unnecessary  words  were  added  "  free 
from  the  debts,  &c.  of  the  then  intended  husband,"  it  was 
settled  that  this  reference  to  a  particular  husband  was  insufl&cient 
to  confine  the  separate  use  to  the  period  of  union  with  him  (c). 

An  existing  or  intended  coverture  might  also  have  been 
excluded;  as  in  King  v.  Lucas {d)y  where,  by  a  post-nuptial 
settlement,  policies  on  the  life  of  the  husband  were  assigned  to 
trustees  upon  trust  to  receive  the  money,  invest  it  in  specified 
securities,  and  pay  the  income  to  the  wife  during  her  life  for  her 
separate  use  independently  of  any  future  husband  whom  she 
might  marry.  It  was  held  by  the  Court  of  Appeal,  reversing 
the  decision  of  Kay,  J.,  that  the  trust  for  the  separate  use  did 
not  arise  till  after  the  death  of  the  husband,  and  that  the 
property  was  therefore  not  available  for  the  payment  of  a 
liability  contracted  during  her  first  coverture. 

Where  property  given  to  the  separate  use  of  the  wife  fell 


254.  Tho  contrary  was  formerly 
held  at  law ;  but  it  seems  clear  that 
the  cases  of  Tugman  v.  Hopkins, 
4  Man.  &  Gr.  389,  and  Came  v. 
Brice,  7  Mee.  &  W.  183,  would  have 
been  decided  differently  in  equity. 

(y)  Re  Oaffee,  1  Mac.  &  G.  541 ; 
Haivkea  v.  Huhbacky  L.  E.,  11  Eq.  6. 

(z)  Anderson  v.  AndersoUy  2Myl. 
&  K  427;  Tullett  v.  Armstrong, 
1  Beav.  1 ;  4  Myl.  &  Or.  377 ;  New- 


lands  V.  Paynter,  4  My.  &  Cr.  408. 

(a)  Buttanshaw  v.  Martin,  Johns. 
89. 

{!))  Moore  v.  Morris,  4  Drew.  33. 

(c)  Be  Oaffee,  uhi  supra,  over- 
ruling Knight  v.  Knight,  6  Sim.  121 ; 
Benson  v.  Benson,  6  Sim.  126;  Brad- 
ley V.  Hughes,  8  Sim.  149 ;  and  see 
Hawkes  v.  Hubhack,  L.  E.,  11  Eq.  5. 

{d)  23  Ch.  D.  712. 
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under  the  power  of  the  husband,  equity  did  not  permit  him  to    cii.  u.  •.  i. 
destroy  her  rights.    Thus,  if  a  trustee,  without  the  express  Equity  made 
authority  or  implied  consent  of  the  wife,  paid  the  corpuB  or  the  t^Sie^for  his 
income  of  separate  property  to  the  husband,  equity  converted  ^^^®- 
the  husband  himself  into  a  trustee  for  her(^).     Or  if  there 
happened  to  be  no  trustee  for  the  wife,  so  that  the  legal  owner- 
ship vested  consequently  in  the  husband,  imder  his  marital 
right,  equity  treated  him  as  a  trustee  for  his  wife ;  as  in  Bennett 
V.  Davis  (/),  where  a  father  having  made  a  devise  of  land  in  fee 
to  his  daughter,  a  married  woman,  for  her  separate  use,  without 
appointing  any  trustees.  Sir  Joseph  Jekyll  determined,  that 
the  husband,  who  would  otherwise  have  been  entitled  to  take 
the  profits  in  his  own  right  during  the  coverture,  should  be 
"  debarred  and  made  a  trustee  for  his  wife." 

In  Netdands  v.  Pat/nfer{g)y  a  testator  bequeathed  leaseholds  ThenominA- 
and  furniture,  without  the  intervention  of  a  trustee,  to  the  therefore  not 
separate  use  of  his  daughter,  whom  he  appointed  his  sole  exe-  ^®*^****^' 
outrix.     She  afterwards  married  witliout  any  settlement  of  the 
property  in   question.     Sir    Lancelot  Shadwell  held  that  her 
husband  was  trustee  of  it,  and,  consequently,  that  it  was  not 
liable  to  execution  for  his  debts.     In  such  a  case,  his  creditors 
could  not  seize  the  property ;  for  although  given  to  the  wife, 
without  the  intervention  of  a  trustee,  the  legal  right  of  the 
husband  was  subject  to   a  trust  in  equity  for  the  preserva- 
tion of  the  separate  use,  and  he  took  the  property  as  he  found 
it  (A). 

It  was  therefore  not  actually  necessary,  though  desirable  in 
every  case,  that  when  the  separate  use  was  constituted  by  an 
instrument,  trustees  should  be  appointed  thereby. 

This  right  of  the  wife  to  the  preservation  for  her  own  use  of  Where  third 
her  separate  property  was  held  to  fail  as  against  third  parties,  no  notice  of 
who  had  been  purchasers  from  the  husband  for  valuable  con-       *^^* 
sideration  without  notice  of  the  wife's  interest,  and  had  obtained 

((5)  Bich  V.  Cockelly  9  Ves.  369, 375.  (/)  2  P.  Wins.  316.    Conf .  Darkin 

See  also  Izod  v.  Lamhy  1  Cr.  &  J.      v.  Darkin,  17  Beav.  578. 
35 ;  Gardner  v.  Gardner,  1  Giff.  126;  {y)  10  Sim.  377 ;  4  Myl.  &  Cr.  408. 

Archer  v.  Borke,  7  Ir.  Eq.  Eep.  478 ;  {h)  See  also  Duncan  v.  Caehin, 

Green  v.  CarUU,  4  Ch.  D.  882.  L.  E.,  10  C.  P.  564. 
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Oh.  XI.  s.  1.    the  legal  estate  in,  or  legal  possession  of,  the  property  from  the 

husband  (t).     In  such  a  case,  the  remedy  of  the  wife  was  against 

the  husband. 

The  Common        Even  at  oommon  law  the  separate  use  might  be  protected. 

wo^d'proteot  "'•*  ^^^^  seem,  however,  that  formerly  this  could  only  have  been 

the  separate     effected  by  the  interposition  of  a  trustee  holding  the  legal 

estate,  for  in  such  a  case,  the  Common  Law  Courts,  following 

their   own    maxims,    regarded    the   trustee  as  owner  of   the 

property,  so  as  to  save  it  from  execution  for  the  husband's 

debts  {k) . 

But  after  the  Judicature  Act,  1873,  this  equity  was  enforceable 

for  the  protection  of  the  wife's  separate  property,  whether  the 

property  were  vested  in  a  trustee  for  the  wife,  or  in  the  wife 

herself,  in  all  cases  in  which  the  property  would  in  equity  have 

been  held  property  of  the  wife,  and  not  of  the  husband  (/). 

Might  he  The  question  whether  the  separate  use  could  be  established 

parol.  ^  by  parol,  was  a  point  which,  it  is  believed,  was  not  settled  by 

decision  (m).    If  the  husband,  before  marriage,  agreed  that 

his  wife  should  hold  certain  property  to  her  separate  use,  such 

agreement,  to  be  binding,  should  have  been  in  writing,  and 

signed  as  required  by  the  Statute  of  Frauds  (w).    But  if,  during 

the  coverture,  either  the  husband  or  a  stranger  should  have 

thought  fit  to  dedicate  a  sum  of  money  to  the  separate  use  of  a 

married  woman,  there  seems  no  reason  why  this  might  not  have 

been  effectually  done  by  parol.     The  Statute  of  Frauds,  it  is 

conceived,  would  not  apply  to  such  a  case. 

Separate  pro-       Except  in  the  manner  before  mentioned,  a  married  woman 

theAcTo/^     was,  prior  to  1870,  incapable  of  acquiring  separate  property. 

1870.  jj^  ^^^^  y^^^  ^^^  gj^  gj,^p  ^^  taken  by  the  Married  Women's 

(t)  Dawson  v.  Frincey  2  De  G.  &  Lamb,  1  Cr,  &  J.  35. 
Jo.  41 ;  Parker  v.  Brooke,  9  Ves.  583.  {I)  As  to  the  effect  given  by  Courts 

In  this  case,  however,  a  purchaser  of  law  to  equitable  claims  in  cases 

was  fixed  with  notice.  under    the    Interpleader  Act,  see 

{k)  The  Courts  of  Common  Law,  Duncan  v.  Caahin,  L.  E.,  10  C.  P. 

previously  to  the  Judicature  Act,  554. 

refused  to  recognize  the  trusteeship         (m)  See    Simmons    v.  Simmons, 

of  the  husband,  and  regarded  the  6  Hare,  352,  where  the  point  is 

separata  chattels  of  the  wife  as  liable  touched  upon  by  Y.-C.  Wigram. 
to  execution  for  his  debts.    Izod  v.  (n)  Dye  v.  Dye,  13  Q.  B.  D.  147. 
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Property  Act,  1870  (o),  towards  enabling  a  married  woman  to  Ch.  xi.  •.  l. 
acquire  and  hold  property  as  her  separate  property.  This  Act 
came  into  operation  on  the  9th  August,  1870,  and  enabled  every 
married  woman  to  acquire  separate  property  by  her  own  industry 
and  exertions  in  any  employment  carried  on  separately  from 
her  husband ;  to  make  deposits  in  savings  banks  and  investments 
in  her  own  name  as  her  separate  property,  and  to  effect  an  in- 
surance on  her  own  life  or  on  that  of  her  husband  for  her 
separate  use.  Any  woman  married  after  the  passing  of  this 
Act  took  also  as  her  separate  property  the  rents  and  profits  of 
any  real  estate  and  all  personal  property  devolving  upon  her 
as  heiress  or  next  of  kin  of  an  intestate. 

This  partial  measure  remained  in  force  until  the  31st  December,  Separate  pro- 
1882.  In  that  year  the  Married  Women's  Property  Act,  1882  (p),  S^rAoTcrf  ' 
was  passed.  It  came  into  operation  on  the  Ist  January,  1883.  ^^^^' 
It  has  affected  not  only  the  property  of  married  women,  but 
has  made  a  complete  change  in  their  status.  This  latter  subject 
is  discussed  elsewhere ;  but,  with  regard  to  property,  the  altera- 
tions effected  may,  perhaps,  be  thus  sunmied  up :  that  by  this 
Act  not  only  were  all  the  powers  and  incidents  of  separate  pro- 
perty created  by  the  Courts  of  Equity,  attached  in  the  case  of 
every  woman  married  on  or  after  the  1st  January,  1883,  to  all 
her  property  real  and  personal,  and,  in  the  case  of  every  woman 
married  before  that  date,  to  all  property  the  title  to  which  has 
accrued  after  that  date,  but  every  woman  has  been  enabled 
since  the  1st  January,  1883,  subject  to  the  above-mentioned 
limitation  in  the  case  of  marriages  contracted  before  that  date, 
to  acquire,  to  hold,  and  dispose  of  by  will  or  otherwise,  any 
real  or  personal  property  as  her  separate  property,  and  to  con- 
tract in  respect  of  it,  as  if  she  were  n/eme  sole  (q). 

Every  woman  married  on  or  after  the  1st  January,  1883,  is  Property  of  a 
entitled  to  have  and  to  hold  as  her  separate  property  and  to  ried  after  the 
dispose  of  in  manner  aforesaid  (r)  all  real  and  personal  property  ^  ^^  as  a 
which  shall  belong  to  her  at  the  time  of  marriage,  or  shall  be  /«^  ^^' 

(o)  33  &  34  Vict.  c.  93.    See  the  1870,  to  the  31st  December,  1882. 

Act  in  the  Appendix.  This  Act  was  {p)  45  &  46  Vict.  c.  75. 

repealed  by  the  Act  of  1882;  but  {q)  Ibid,  s.  1. 

was  in  force  from  the  9th  August,  (r)  Ibid, 
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Ch.  XI.  s.  1.  acquired  by  or  devolve  upon  her  after  mairiage,  moluding  any 

wages,  earnings,  money  and  property  gained  or  acquired  by  her 

in  any  employment,  trade  or  occupation  in  which  she  is  engaged 

or  which  she  carries  on  separately  from  her  husband,  or  by  the 

exercise  of  literary,  artistic  or  scientific  skill  («). 

Property  Every  woman  married  before  the  Ist  January,  1883,  is  en- 

the'^A  b^^  titled  to  have  and  to  hold  and  to  dispose  of  in  manner  afore- 

woman  mar-    said  (t)  as  her  separate  property  all  real  and  personal  property, 

the  Act.  her  title  to  which,  whether  vested  or  contingent,  and  whether 

in  possession,  reversion  or  remainder,  shall  accrue  on  or  after 

that  date,  including  any  wages,  earnings,  money  and  property 

gained  or  acquired  by  her,  as  above  mentioned,  in  the  case  of  a 

woman  married  on  or  after  the  1st  January,  1883  (w). 

After  these  general  provisions,  which  confer  upon  a  married 
woman  the  fullest  power  of  entering  into  contracts,  and  of 
holding  and  disposing  of  property  as  if  she  were  an  unmarried 
woman,  the  Act  enters  into  certain  details  regatding  particular 
contracts. 

It  proceeds  in  several  sections  (v)  to  enact  certain  provisions 

with  reference  to  investments  and  policies  of  assurance,  of  which 

the  greater  part  would  seem  to  follow  necessarily  from  the 

capacity  and  rights  and  powers  conferred  upon  a  married  woman 

by  the  general  enactments  of  the  earlier  sections.    These  sections 

appear  to  have  been  adapted  from  the  similar  provisions  in  the 

Act  of  1870  without  sufficient  consideration  having  been  given 

to  the  fact,  that  the  Act  of  1882  in  its  scope  and  results  is 

essentially  different  from  the  Act  of  1870. 

Investments         All  deposits,  annuities  and  sums  forming  part  of  the  public 

a  mairied        f  unds,  and  all  other  investments  standing  in  the  sole  name  of  a 

date^tibe*^^  married  woman  on  the  1st  January,  1883,  are  to  be  deemed. 

Act.  unless  and  until  the  contrary  shall  be  shown,  to  be  the  separate 

property  of  such  married  woman ;  and  the  fact  that  any  such 

deposit,   annuity,   &c.,  is    standing  in  the    sole   name    of   a 

married  woman  shall  be  sufficient  prinid  facie  evidence  that  she 

is  beneficially  entitled  thereto  for  her  sepaarate  use,  so  as  to 

(«)  45  &  46  Vict.  c.  75,  s.  2.  («)  Ibid.  s.  5. 

(0  Ibid.    See  sect.  1.  (v)  Ibid.  ss.  6—11. 
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empower  her  to  deal  with  the  same  and  receive  the  dividends   ch.  xi.  s.  l. 
and  interest  thereof  without  the  concurrence  of  her  husband  (x). 

Any  deposits,  annuities  or  other  investments  placed  or  made  Inveatmenta 
to  stand  in  the  sole  name  of  a  married  woman  after  the  1st  won^TSter 
January,  1883,  are,  unless  and  imtil  the  contrary  be  shown,  her  ^e  date  of  the 
separate  property,  and  her  separate  estate  alone  is  liable  for  any 
liability  incident  thereto.    No  corporation  or  company,  however, 
is  bound  to  admit  a  married  woman  to  be  a  holder  of  any  shares 
or  stock  to  which  a  liability  may  be  incident  contrary  to  the 
provisions  of  their  constitution  (y).     There  is  no  doubt  that 
under  this  provision  a  married  woman  may  invest  in  her  own 
name  in  any  kind  of  investment,  however  large  may  be  the 
liability  which  she  may  incur  thereby,  for  calls  or  otherwise,  and 
that  her  husband  is  relieved  from  sdl  liability  in  respect  of  her 
investments. 

All  these  provisions  are,  so  far  as  relates  to  the  interest  of  a  investments 
married  woman  therein,  specifically  extended  to  any  deposits,  ^^^{jfa* 
annuities  and  investments  stiinding  on  the  1st  January,  1883,  or  niamed 

^  woman 

at  any  time  afterwards  placed  or  made  to  stand  in  the  name  of  and  persons 

.   J  •   •    ii         'ii.  ii_       other  than  her 

any  married  woman  jomtly  with  any  persons  or  person  other  husband, 
than  her  husband  (s) ;  and  it  is  not  necessary  for  the  husband  of 
any  married  woman  in  respect  of  her  interest  to  join  in  the 
transfer  of  any  annuity,  deposit  or  investment,  whether  standing 
in  the  sole  name  of  any  married  woman,  or  in  the  joint  names  of  • 
such  married  woman  and  any  other  person  or  persons  not  being 
her  husband  (a). 

As  a  complete  separate  existence,  and  capacity  of  holding  and  Proyiaions 
dealing  with  property,  had  been  given  to  a  married  woman,  and  ^^^ 
the  inability  of  the  wife  to  act  independently,  and  of  the  husband 
to  make  a  gift  or  transfer  of  property  directly  to  his  wife  had 
been  abolished,  it  became  necessary  to  guard  against  fraud  being 
committed — on  the  one  hand,  on  the  part  of  the  wife,  by  fraudu- 
lent investment  of  her  husband's  moneys  in  her  own  name,  and 
on  the  other  hand,  on  the  part  of  the  husband,  by  gifts  by  him 
to  the  wife  in  fraud  of  creditors.    Accordingly,  if  any  invest- 

{x)  Ibid,  8.  6.  (z)  Ibid.  8.  8. 

(y)  Ibid.  8.  7.  (a)  Ibid.  s.  9. 
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Ch.  XI.  8. 1.  ments  be  made  by  a  married  woman  by  means  of  moneys  of 
her  husband  without  his  consent,  the  Court  may  order  such  in- 
vestment or  any  part  thereof  to  be  transferred  to  the  husband ; 
and  nothing  in  the  Act  contained  gives  validity,  as  against 
creditors  of  the  husband,  to  any  gift,  by  a  husband  to  his  wife, 
of  any  property  which  after  such  gift  shall  continue  in  the  order 
and  disposition  or  reputed  ownership  of  the  husband,  or  to  any 
deposit  or  other  investment  of  moneys  of  the  husband  made  by 
or  in  the  name  of  the  wife  in  fraud  of  his  creditors ;  but  any 
moneys  so  deposited  or  invested  may  be  followed  as  if  the  Act 
had  not  passed  (J). 

Policies  of  Another  species  of    separate  property  which  can  now  be 

acquired  by  a  married  woman  is  that  of  policies  of  assurance. 

Act  of  1870.  The  right  of  a  married  woman  to  effect  a  policy  of  assurance 
was  first  given  by  the  Married  Women's  Property  Act,  1870  (c) ; 
but  what  was  given  by  that  Act  was  only  a  statutory  power, 
and  the  power  was  limited  to  enabling  a  married  woman  to  effect 
a  policy  upon  her  own  life  or  the  life  of  her  husband  for  her 
separate  use. 

Act  of  1882.  Under  the  Married  Women's  Property  Act,  1882  (rf),  the 
right  to  e£Feot  a  policy  of  assurance  is  specifically  based  upon 
the  general  power  of  a  married  woman  to  make  contracts  ;  and 
the  words  of  the  section  seem  intended  to  emphasize  the  complete 
independent  status  and  capacity  given  by  the  Act  to  married 

Sect.  11.  women  ;  for  it  is  enacted  that — 

**  A  married  woman  may  by  virtue  of  the  power  of  making  contracts 
hereinbefore  contained  effect  a  policy  upon  her  own  life,  or  the  life  of  her 
husband,  for  her  separate  use ;  and  the  same  and  all  benefit  thereof  shall 
enure  accordingly. 

**  A  policy  of  assurance  effected  by  any  man  on  his  own  life,  and  ex- 
pressed to  be  for  the  benefit  of  his  wife  or  of  his  children,  or  of  his  wife 
and  children,  or  any  of  them,  or  by  any  woman  on  her  own  life,  and 
expressed  to  be  for  the  benefit  of  her  husband,  or  of  her  children,  or  of 
her  hiisband  and  children,  or  any  of  them,  shall  create  a  trust  in  favour 
of  the  objects  therein  named,  and  the  moneys  payable  under  any  such 
policy  shall  not,  so  long  as  any  object  of  the  trust  remains  unperformed, 
form  part  of  the  estate  of  the  insured,  or  be  subject  to  his  or  her  debts. 

(6)  45  &  46  Vict.  c.  75,  s.  10.  {d)  45  &  26  Vict.  c.  75,  s.  11. 

(c)  33  &  34  Vict.  c.  93,  s.  10. 
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Proyided  that  if  it  ahall  be  proyed  that  the  policy  was  effected,  and  the    Ch.  XI.  ■.  1. 
premiums  paid  with  intent  to  defraud  the  creditors  of  the  insured,  they 
shall  be  entitled  to  receive  out  of  the  moneys  payable  under  the  policy,  a 
sum  equal  to  the  premiums  so  paid." 

The  right  to  enter  into  a  contract  of  assurance  would  with- 
out express  enactment  have  been  conferred  by  the  general 
power  of  entering  into  contracts  given  by  the  1st  section  of 
the  Act ;  so  that  it  would  seem  that  the  words  "  by  virtue  of 
the  power  of  making  contracts  hereinbefore  contained"  are  un- 
necessary. 

The  following  propositions  state  the  effect  of  the  section : —     Effect  of  the 

1.  A  policy  effected  by  a  married  woman  on  her  own  life  will 
be  her  separate  property,  form  part  of  her  estate,  and  be  subject 
to  her  debts. 

2.  A  policy  effected  by  a  married  woman  on  the  life  of  her 
husband  must,  in  order  to  render  it  her  property,  be  effected  on 
his  life  for  ber  separate  use,  and  if  so  effected  will  be  her 
separate  property,  form  part  of  her  estate,  and  be  subject  to  her 
debts. 

3.  A  polioy  intended  to  be  for  the  benefit  of  the  husband,  or 
of  the  children  of  any  woman,  or  of  both,  or  either,  must  be 
effected  by  her  on  her  own  life,  and  be  expressed  in  the  policy 
to  be  effected  for  the  benefit  of  the  objects  intended,  and  if  so 
effected  will  create  a  trust  for  the  objects  named  in  the  policy; 
and  so  long  as  any  object  of  the  trust  exists,  the  policy  does  not 
form  part  of  her  separate  estate,  and  is  not  subject  to  her  debts. 

4.  Similarly,  a  policy  effected  by  a  man  on  his  own  life,  and 
expressed  in  the  policy  to  be  effected  for  the  benefit  of  his  wife 
or  children,  or  both  or  either,  will  enure  for  their  benefit,  and 
not  form  part  of  his  estate  or  be  subject  to  his  debts. 

5.  A  policy  effected  by  a  man  on  his  own  life,  and  expressed 
to  be  for  the  benefit  of  his  wife,  or  of  his  wife  and  children,  will, 
to  the  extent  of  the  interest  taken  by  the  wife,  form  part  of  her 
estate,  whether  she  survive  her  husband  or  not,  and  be  assets 
for  the  payment  of  her  debts. 

6.  Similarly,  a  policy  effected  by  a  woman  on  her  own  Ufe, 
and  expressed  to  be  for  the  benefit  of  her  husband,  or  of  ber 
husband  and  children,  will,  to  the  extent  of  the  interest  taken  by 
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Ch.  XL  8. 1,    the  husband,  form  paj:t  of  his  estate,  whether  he  survive  his  wife 
or  not,  and  be  assets  for  the  payment  of  his  debts. 

In  no  ease  where  the  policy  moneys  are  settled  by  the  Act, 

can  the  insured  affect  such  moneys  by  act  inter  vivos  or  by  wiU. 

In  either  of  the  cases  where  a  policy  is  effected  by  the  husband 

for  the  benefit  of  his  wife  and  children,  or  either,  or  by  the  wife 

for  the  benefit  of  her  husband  and  children,  or  either,  if  it  be 

proved  that  the  policy  was  effected  and  the  premiums  paid  with 

intent  to  defraud  the  creditors  of  the  insured,  they  are  entitled 

to  receive  out  of  the  policy  moneys  a  sum  equal  to  the  premiums 

^o  paid.     Two  conditions  must  co-exist  to  entitle  the  creditors 

to  recover  the  premiums  paid ;  namely,  that  the  policy  has  been 

effected  and  the  premiimis  paid  with  intent  to  defraud  creditors. 

If  it  be  proved  that  the  policy  has  been  effected  with  intent  to 

defraud  creditors,  it  will  follow  almost  as  a  matter  of  course  that 

the  premiums  paid  on  a  policy  effected  with  that  intent,  if  paid 

by  the  insured,  have  also  been  paid  in  fraud  of  creditors ;  but  if 

it  fail  to  be  proved  that  the  policy  was  effected  with  that  intent, 

it  appears  impossible  to  allege  that  premiums  paid  by  the  insured 

have  been  paid  with  intent  to  defraud  creditors. 

If  the  premiums  have  been  paid  by  some  person  other  than 
the  insured,  it  would  seem  that  they  cannot,'  in  any  event,  be 
said  to  have  been  paid  in  fraud  of  creditors,  and  that  in  that 
case  the  creditors  will  not  be  entitled  to  such  premiums;  and 
that,  even  if  the  insured  has  paid  the  premiimis,  the  intent  to 
defraud  must  be  proved  (e). 

If  the  interests  to  be  taken  by  the  wife  and  children  in  the 

moneys  payable  under  the  policy  are  not  expressed  upon  the 

^fand  ^-  poUcy  further  than  by  the  words   "  for  the  benefit  of   the 

^^^*^-"  wife  and  children,"  these  words  will  be   construed  as  giving 

the  wife  a  life  interest  in  the  fund  with  remainder  to  the 

children  (/). 

This  case  was  decided  on  the  18th  section  of  the  Act  of  1870 ; 


Construction 
of  the  words 
"for  the 


(e)  Oonf.  Holt  v.  Everall,  2  Ch. 
D.  266. 

(/)  Be  Adam's  Policy  TrusUy  23 
Ch.  D.   525.    The  decision  in  Be 


Mellor'a  Policy  TrusUy  6  Ch.  D.  127, 
is  inexplicable,  and  that  in  the 
same  case  in  7  Ch.  D.  200,  cannot 
be  supported. 
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but  Chitty,  J.,  in  considermg  the  11th  section  of  the  Aot  of    Oh,  XL  s.  l. 
1882,  said :— 

**lt  treats  the  interest  of  the  wife  and  the  interest  of  the  children  as 
two  distinct  things.  That  is  an  indication,  though  a  slight  one,  that  the 
Legislature  never  intended  the  wife  and  children  to  take  concurrently, 
but  that  they  should  take  separate  interests :  in  other  words  the  wife  and 
children  do  not  take  together,  or  the  surviyors  of  them,  but  the  wife  is 
sp6ken  of  separately  from  the  children  "  (^f). 

If,  previously  to  the  passing  of  this  Aot,  a  married  man,  Prooeedsof 
being  insolvent  and  a  trader,  had  effected  a  policy  on  his  life,  Seoted  by 
and  either  by  the  same  or  a  separate  instrument  had  decided  JJJ^j^^y 
a  trust  for  the  separate  use  of  his  wife,  that  would  have  been 
a  settlement  of  property  within  the  91st  section  of  the  Bank- 
ruptcy Act,  1869  (A) ;  but,  it  would  seem,  that  where  a  policy 
is  effected  under  this  Act  (t),  it  is  not  within  the  provisions  of 
sect.  47  of  the  Bankruptcy  Act,  1883  (A),  which  avoids  voluntary 
settlements,  and  replaces  sect.  91  of  the  Bankruptcy  Act,  1869  ; 
and  that,  even  in  the  case  of  a  policy  effected  in  fraud  of  creditors, 
they  are  only  entitled  to  receive  out  of  the  moneys  payable 
under  the  poUcy,  when  paid,  a  sum  equal  to  the  premiums 
paid,  and  that  the  surplus,  if  any, -will  belong  to  the  insurer. 

In  the  case  of  SoU  v.  Everall  (/),  which  was  a  case  upon  a  Holt  v. 
similar  provision  in  the  Married  Women's  Property  Act,  1870,  ■^^^^'• 
a  trader  insured  his  life  in  April,  1870.  In  April,  1871,  the 
policies  were  surrendered,  and  two  new  policies  at  the  same 
premiums  and  for  the  same  sums  were  issued,  payable  to  the 
separate  use  of  his  wife  if  she  survived  him,  and  to  him  if  he 
survived  her.  In  January,  1873,  the  husband  presented  a 
petition  for  liquidation.  In  June,  1873,  he  died.  Holt,  the 
trustee  in  the  liquidation,  claimed  to  be  entitled,  as  against  the 
widow,  to  the  moneys  payable  imder  the  policies,  on  the  grounds 
that  the  bankrupt,  being  a  trader,  and  having  become  bankrupt 
within  two  years  from  the  date  of  the  policies  of  1871,  the 
policies  were  affected  by  the  91st  section  of  the  Bankruptcy 

{g)  Re  Adam's  Policy  Trusts,  23  {k)  46  &  47  Vict,  c.  62.    There  is 

Ch.  D.  529.  now  no  distinction  in  this  respect 

{h)  Holt  V.  Everall,  2  Ch.  D.  266.  between  traders  and  non-traders. 
(0  45  &  46  Vict  c.  76.  (?)  2  Oh.  D,  266. 
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Ch.  XI.  1. 1.  Act  of  1869,  by  which  any  settlement  of  property  made  by 
a  trader  upon  his  wife  and  children  is  void  as  against  the  trustee 
in  bankruptcy  if  he  becomes  a  bankrupt  within  two  years  from 
the  date  of  the  settlement  of  the  property,  and  also  that  they 
were  a  settlement  of  the  then  existing  property  of  the  bankrupt. 
It  was  held,  however,  that  the  new  policies  were  in  terms  within 
the  10th  section  of  the  Married  Women's  Property  Act,  and 
not  within  the  91st  section  of  the  Bankruptcy  Act,  1869 ; 
that  they  were  not  settled  property  within  that  section ;  that 
there  was  nothing  substantial  arising  from  the  fact  of  the 
exchange  of  the  old  policies  for  the  new  policies :  for  the  old 
policies,  being  of  no  value,  there  was  nothing  taken  away  from 
the  creditors ;  and  that  the  widow  was  entitled  to  the  moneys 
payable  under  them. 

If ,  in  a  transaction  of  a  similar  kind,  any  actual  property  or 
value  were  given  up  as  part  of  the  consideration  for  the  issue 
of  new  policies,  the  question  would  arise,  what  was  the  real 
substance  of  the  transaction,  whether,  being  within  the  words 
of  the  Married  Women's  Property  Act,  and  not  within  the 
words  of  the  Bankruptcy  Act,  it  was  not  a  device  to  avoid  the 
provisions  of  that  Act,  and  void  as  a  fraud  upon  the  legislature. 
But,  in  the  case  of  Holt  v.  EveraU{m)^  the  policies  given  up 
were  of  no  value.  It  was  also  proved  in  that  case  that  the 
premiums  had  been  paid  out  of  the  wife's  separate  property, 
and,  accordingly,  the  provision  at  the  end  of  the  10th  section 
of  the  Married  Women's  Property  Act,  1870,  did  not  apply; 
and  the  trustee  in  liquidation  was  not  entitled  to  receive  out  of 
the  insurance  moneys  the  amount  of  the  premiums  paid. 

Trustee  of  A  trustee  of  the  moneys  payable  under  the  policy  may  be 

appointed  by  the  insured  in  the  policy,  or  by  an  independent 
instrument  or  memorandum,  and  provision  may  be  in  like 
manner  made  for  the  investment  of  the  moneys.  If  no  trustee 
be  appointed,  the  policy,  on  being  effected,  vests  in  the  insured 
and  his  or  her  legal  personal  representatives  in  trust  for  the 
objects  named  in  the  policy  (w). 

If  at  the  death  of  the  insxired^  or  at  any  time  afterwards,  there 

(m)  2  Ch.  D.  266.  (n)  45  &  46  Vict.  c.  75,  a.  11. 


policyxnoneys. 
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is  no  trustee,  a  trustee  may  be  appointed  by  any  Court  haying    Ch.  xi.  •.  l. 
jurisdiction  under  the  Trustee  Acts  (o). 

It  was  held,  that  where  a  policy  had  been  effected  under  the 
Act  of  1870,  and  became  payable  in  1883,  a  petition  for  the 
appointment  of  a  trustee  must  be  entitled  in  the  matter  of  the 
Act  of  1882,  for  that  the  Act  of  1870  having  been  repealed  by 
the  Act  of  1882,  the  10th  section  of  the  Act  of  1870  did  not 
remain  in  force  for  any  purpose,  notwithstanding  the  saving 
clause  of  the  22nd  section  of  the  Act  of  1882  (p). 

The  receipt  of  the  trustee,  or,  if  no  notice  be  given  to  the  Receipt  by 
insurance  office  of  his  appointment,  the  receipt  of  the  legal 
personal  representative  of  the  insured,  is  a  discharge  to  the  office 
for  the  sum  secured  by  the  policy,  or  for  the  value  thereof,  in 
whole  or  in  part. 

(o)  Ihid.    8.    11.      The    Trustee      Yict.  c.  55. 
Act  and  Acts  extending  the  same         {p)  Be  Soutar's  Policy  TrusUy  26 
are  13  &  14  Vict.  c.  60 ;  15  &  16      Oh.  P.  236. . 


(    802    ) 


SECTION  II. 
SEPARATE  PROPERTY — ^THE  WIFE'S  POWER  OF  DISPOSITION. 


PAOB 

1 .  The  Wife^8  power  ofdispoiition 

over  her  separate  property .  302 

2.  Her  separate  real  estate       .  303 

3.  Taylor  v.  Meads        .         .  303 

4.  Power  of  disposition  did  not 

extend  to  legal  estate »        .  303 
0.  She  might  bestow  Tier  sepa- 
rate property  on  her  Hus- 
band       .        .         .         .304 

6.  Her  examination  and  cmi- 

sent  in  Court  not  necessary 

as  to  separate  property      .  304 

7.  Power  of  disposition   now 

conferred  by  statute  .         .  304 

8.  When  the  Husband  applies 

the  separate  property  to  the 
use  of  the  family      .         .  305 

9.  Wlien    she    allows    him  to 

take  it  and  makes  no  claim  305 

10.  When  she  will  be  entitled 

to  reimbursement  from  his 
estate       .        .        .        .305 

11.  /n    directing    an    account 

against  the  Husband  his 
extra  expenses  will  bs  con- 
sidered    .         .         .         .305 


PAQX 

12.  How  far  the  account  wUl  be 

carried  back    .        .        .  306 

13.  Satisfaction  of  the   Wife's 

claim  on  her  debtor  by  his 
payment  to  her  Husband  ,  306 

14.  Before  the  Act  of  1882  the 

Wife  could  contract  re- 
specting her  separate  pro- 
perty      .         .         .         .307 

15.  Extent  of  her  power  to  con- 

tract and  to  bind  separate 
property  ....  307 

16.  When     separate     property 

bound  by  general  engage- 
ments      .        .        .        .308 

17.  When  corpus  bound  where 

the  Wife  had  life  interest, 
followed  by  power  of  ap- 
pointment        .        .         .  309 

18.  Decree  against  her  after  the 

marriage  upon  an  agree- 
ment made  while  under 
coverture,        .         .        .311 

19.  Effect  of  the  Husband's  dis- 

dciimer    ....  311 

20.  Wife's  liability  for  breach 

of  trust    .         .        ,         .311 


Ch. XL  ■.  a.        "Property,"  said  Lord  Thurlow,  in  Fettiplace  v.  Gorges  {a), 


Her  power  of   "  the  moment  it  can  be  enjoyed,  must  be  enjoyed  with  all  its 

-owW^TOpa-  incidents  "  (J).     Therefore,  when  married  women  were  allowed 

rate  property.  ^  enjoy  property  independently  of  their  husbands,  the  privilege 

necessarily  implied  a  jus  di^onendi.    Accordingly,  it  was  said 


(a)  1  Yes.  jun.  at  p.  49. 
\b)  This  dictum  of  Lord  Thurlow's 
was  applied  by  him  only  to  personal 


property;  but  there  seems  no  reason 
to  limit  its  application. 
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that  a  wife  mi^ht  dispose  of  her  separate  property,  as  if  she  were    (m.  XI.  s.  2. 
sole. 

Formerly,  a  married  woman  entitled  to  separate  property  or 
income  unfettered  by  any  restraint  on  anticipation  could,  in 
equity,  bind  it  and  render  it  liable  to  her  debts,  both  during 
coverture  and  after  the  coverture  had  ceased  (c).  She  could,  in 
equity,  validly  dispose  of  any  and  all  her  sepaarate  property, 
whether  chattels  personal  in  possession,  reversionary  interests  in 
chattels  real  (d),  reversionary  choses  in  action,  or  real  estate  in 
possession  {e)  or  in  remainder  (/). 

There  was,  at  one  time,  some  doubt  whether  a  married  woman,  Separate  real 
entitled  to  an  equitable  estate  in  fee  for  her  separate  use^  could 
convey  the  same,  otherwise  than  by  deed  duly  executed  and 
acknowledged  in  conformity  with  the  provisions  of  the  Fines  and 
Eecoveries  Act  (g),  so  as  to  bind  the  heir.  But  this  was  settled 
by  the  decision  in  Taylor  v.  Meads  (A),  where  Lord  Westbury  Taylor  \. 

,  -  Mtadt, 

said : — 

**  With  respect  to  separate  property,  the  feme  coverte  is  by  the  form  of 
trust  released  and  freed  from  the  fetters  and  disability  of  coverture,  and 
invested  with  the  rights  and  powers  of  a  person  who  is  8ui  Juris,  To 
every  estate  and  interest  hold  by  a  person  who  is  sui  juris  the  common  law 

attaches  a  right  of  alienation It  would  be  contrary  to  the  whole 

principle  of  the  doctrine  of  separate  use  to  require  the  consent  or  concur- 
rence of  the  husband  in  the  act  or  instrument  by  which  the  wife's  separate 
estate  is  dealt  with  or  disposed  of.  That  would  be  to  make  her  subject  to 
his  control  and  interference.  ....  I  must  hold,  therefore,  that  a  feme 
coverte,  where  not  restrained  from  alienation,  has,  as  incident  to  her  sepa- 
rate estate,  and  without  any  express  power,  a  complete  right  of  aliena- 
tion over  that  property,  by  instrument  inter  vivos  or  by  will." 

This  power  of  disposition  did  not  extend  to  the  legal  estate,  Power  of  dia- 
which  was  not  affected  by  the  equitable  doctrine  of  the  separate  nor^xtend  to 
use.     In  order,  therefore,  to  pass  the  legal  estate,  the  con-  logal  estate, 
currence  of  the  trustees  in  whom  it  was  vested  was  necessary ; 
and  where  there  were  no  trustees,  and  the  legal  estate  conse- 

(c)  Johiuon  V.  Oallagher,  3  D.,  (c)  Taylor  v.  Meads,  4  De  G.,  J. 

F.  &  J.  494.  &  S.   697 ;    Cooper  v.  Macdonald, 

{d)  Major  v.  Lansley,  2  Ruse.  &  7  Ch.  D.  288. 

M.  355  ;  Donne  v.  Hart,  2  Russ.  &  (/)  Pride  v.  Buhh,  L.  B.,  7  Ch.  64. 

M.  360.    See  also  Sturgis  v.  Corp,  (^)  3  &  4  WUl.  4,  c.  74. 

13  Yes.  190.  [h)  4  De  G.,  J.  &  S.  at  pp.  604, 607. 
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Ch.  XI.  8. 8.  quently  vested  in  the  husband,  the  provisions  of  the  Pines  and 
Recoveries  Act  had  to  be  complied  with.  But  it  would  probably 
be  held  that  if  the  wife  disposed  of  her  equitable  fee,  the 
purchaser  might  call  for  a  conveyance  of  the  legal  estate. 

Formerly  it  was  held  at  law,  where  equitable  principles  were 

disregarded,  that  a  married  woman  could  not,  except  in  exercise 

of  a  power,  devise  real  estate  limited  to  her  in  fee  for  her 

separate  use,  although  such  a  devise  would  have  been  held 

perfectly  valid  in  equity.     But  the  Judicature  Act,  1873  (t),  by 

uniting  all  the  Courts,  and  enacting  that  in  cases  of  conflict  or 

variance  the  rules  of  equity  should  prevail  over  those  of  the 

conmion  law,  abolished  this  distinction ;  and,  accordingly,  such 

a  devise  would  be  held  valid  in  any  Court. 

She  might  As  the  wife  was  in  equity  considered  a/enie  sole  with  reference 

separate  pro-   to  her  separate  property,  she  might,  of  course,  make  a  present 

2^^5  ^    of  it  to  her  husband  (A:),  although  at  law  there  was,  in  general, 

no  such  thing  known  as  a  donatio  intei'  virum  et  iixorem. 
Her  examina-      The  wife's  examination  and  consent  in  Court  was  entirely 

tion  and  oon-  •  i        i»  i 

sent  in  Court    unnecessary  With  reference  to  her  separate  property.     But  where 
no  necessary,  -j.  ^^  ^  i\mdi  in  Court,  it  would  not  be  paid  to  the  husband, 

unless  her  consent  had  been  taken  in  Court  (/). 

Power  of  dis-       This  free  and  uncontrolled  power  of  disposition  of  her  separate 

caSenSd  by    property  as  if  she  were  9k  feme  sok^  formerly  created  and  bestowed 

statute.  upon  a  married  woman  by  the  Courts  of  Equity,  is  now  by 

statute  (m)  given  to  every  woman  married  after  the  Ist  January, 

1883,  over  aU  her  property,  of  any  description,  at  any  time,  and 

however  acquired,  unless  a  restraint  on  anticipation  be  attached 

thereto;  and  to  every  woman  married  before  the  1st  January, 

1883,  over  all  her  property,  the  title  to  which  has  accrued  on  or 

after  that  date,  and  which  she  is  not  restrained  from  anticipating. 

The  following  propositions  are,  it  is  conceived,  as  much  law 

now  as  pripr  to  the  passing  of  the  Act  of  1882  : — 

(i)  36  &  37  Vict.  c.  66,  s.  25(11).  {I)  Milnes  v.  Buah,  2  Ves.  jun. 

{k)  A  married  woman  haying  a  488 ;  Wordsworth  v.  Dayrell,  4  W. 

fund  settled  to  her  separate  use  may  B.  689. 

assign  it  to  her  husband.    Lynn  v.  (m)  45  &  46  Vict.  c.   75,   s.   1 

Ashton,  1   Buss.  &  M.  188,   190;  (1),  5. 
Gardner  V.  Gardner,  1  Giff.  126. 
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When  the  wife  hajs  made  a  gift  to  her  husband,  she  will  ^-  ^-  '•  ^- 
be  precluded  after  his  death  from  making  any  claim  against  his 
estate  in  respect  of  what  he  so  received  («). 

If  the  wife  allow  her  husband  to  receive  her  separate  income,  When  hus- 
and  he  apply  it  to  the  use  of  the  family,  she  will  be  presumed  to  the  separate 
have  assented  to  this  arrangement  (o) ;  and  it  may  be  laid  down  the^M^nhe 
that  in  such  a  case,  if  the  wife  do  not  make  a  daim  to  her  sepa-  family. 
rate  income,  she  will,  in  general,  and  unless  there  be  circum-  aUo^himto 
stances  suggesting  an  opposite  construction,  be  held  to  have  ta^itand 
assented  to  and  acquiesced  in  the  receipt  of  it  by  her  husband  {p) ;  daim. 
the  rule  being,  that  separate  property  of  the  wife  paid  to  the 
husband,  with  her  concurrence  or  by  her  direct  authority,  to  be 
inferred  from  their  mode  of  dealing  with  each  other,  cannot  be 
recalled  (^). 

If  the  circumstances  do  not  warrant  the  inference  that  the  When  she  will 
wife  has  assented  to,  or  acquiesced  in,  the  husband's  receiving  reimburse- 
her  income,  or  in  his  mode  of  applying  it,  she  will  be  entitled  to  "^^^^  ^ 
reimbursement  out  of  his  estate  (r). 

In  directing  an  account  of  the  wife's  separate  estate  against  In  directing 
her  husband,  consideration  will  be  given  to  any  extra  expenses  against  hus- 
which  he  may  have  incurred  for  her  maintenance;  as  in  Attorney-  ©^nses^wS? 
Oeneral  v.  PamtJier  (s),  where  the   husband  was  subjected  to  ^  considered, 
outlays  distinct  from  ordinary  family  expenditure,  by  reason  of 
his  wife  being  insane.     The  Court  does  not  proceed  on  the 
principle  which  governs  its  discretion  in  the  case  of  an  infant, 
whose  father  is  never  allowed  for  maintenance,  unless  he  appear 
not  to  be  of  ability  {t). 

(n)  PawUt  V.  Ddaval,  2  Ves.  sen.  Dixouy  9  Oh.  D.  687. 

663 ;  Mxlner  v.  Busk,  2  Ves.  j  un.  488 ;  {q)  Caton  v.  Bideout,  1  Mac.  &  G. 

BartUtt  V.  Qillard,  3  Huss.  149 ;  see  599. 

also  Caton  v.  Rideouty  1  Mac.  &  G.  599.  (r)  Parker    v.    Brooke,     9  Ves. 

(o)  Squire  v.  Dean,  4  Bro.  C.  C.  583.     It  was  insisted  in  this  case 

326 ;    Carter  v.  Anderson,  3  Sim.  that  the  husband,  having  received 

370 ;  Bowley  v.  Unwin,  2  K.  &  J.  property  settled  to  the  separate  use 

138;  Corhally   v.    Qrainger,  4  Ir.  of  his  wife,   must  account  for  it. 

Ch.  Eep.  173;  Payne  y.  Little,  26  Sir  W.  Grant  said,  "There  could 

Beav.  1*  be  no  doubt  in  giving  the  account." 

(p)  Beresford    v.   Archbishop    of  Darkin  v.  Darkin,  17  Beav.  678. 

Armagh,   13  Sim.   643;    Caton  v.  («)  4  Bro.  408. 

Rideout,  1  M.  &  G.  699;  Dixon  v.  [t)  Brodie  y.  Barry, 2Yes,&B,36, 

M.  X 
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How  far  the 
accomit  will 
be  carried 
back. 


Chap.  XI.  1.2.  Where  a  wife  was  in  an  asylum,  and  her  husband  was  unable 
to  maintain  her  there,  the  Court  ordered  that  the  surplus  income 
of  her  separate  property  should  be  paid  to  him ;  but  refused  to 
apply  any  part  of  the  principal  fund  to  reimburse  him  in  respect 
of  what  he  had  actually  paid  for  her  past  maintenance  (u). 
Where  a  stranger  advanced  moneys  to  provide  necessaries  for 
the  support  of  a  married  woman  living  separate  from  her  hus- 
band, it  was  held  that  he  was  entitled  to  repayment  after  her 
death  out  of  her  separate  estate,  and,  the  funds  being  held  in 
trust  for  her,  that  the  debt  was  not  barred  by  the  Statute  of 
Limitations  (x). 

Where  the  husband  had  received  advances  from  the  trustees 
of  the  wife's  separate  property,  and  where  she  had  lived  with 
him  till  he  died,  on  a  bill  filed  by  her  against  the  trustees,  it  was 
held  by  Sir  W.  Grant  that  the  account  ought  not  to  be  carried 
back  beyond  the  period  of  his  death  (y).  The  savings  of  the 
wife  not  given  by  her  to  the  husband  may  be  followed  if  invested 
in  his  name(z). 

The  wife  may  authorize  her  husband  to  receive  her  separate 
income  from  the  party  bound  to  pay  it ;  and  this  will  satisfy 
the  demand ;  or  she  may  produce  the  same  effect  by  tacit  and 
implied  acquiescence.  Thus,  in  Bartlett  v.  Gillard  (a),  an  annuity 
given  to  the  separate  use  of  a  married  woman  was  held  to  be 
discharged  by  payments  made  to  the  use  of  the  husband,  and 
sums  allowed  him  on  account ;  the  circumstances  being  such  as 
to  satisfy  the  Court,  that  the  mode  of  dealing  between  the  person 
who  was  bound  to  pay  the  annuity  and  the  husband  was  with 
the  acquiescence  of  the  wife,  or  with  her  authority  express  or 
implied. 

In  Carter  v.  Anderson  (b)  this  doctrine  was  carried  still  further; 
for  there  a  married  woman  was  entitled  to  an  annuity  of  600/. 
for  her  separate  use,  charged  on  an  estate  not  belonging  to  her 


Satisfaction 
of  wife's 
daim  on  her 
debtor  by  his 
pajments  to 
her  husband. 


(u)  Jie  Spiller,  6  Jur.,  N.  S.  386; 
Be  Baker's  TrxisU,  L.  E.,  13  Eq. 
168 ;  Edwards  v.  Abrey,  2  Phil.  37. 

(fic)  Hodgson  v.  Williamson^  15 
Ch.  D.  87,  but  quasre, 

(y)  Dalbiac  v.  Dalhiac,  16  Ves. 
116. 


(z)  Darkin  v.  Darkin,  17  Beav. 
578 ;  see  Boy}e  v.  Bowe,  2  De  G.  & 
Sm.  294;  Barrack  v.  M'Culloch,  3 
K.  &  J.  110;  Scales  v.  Baker,  28 
Beay.  91. 

(a)  3  Buss.  149. 

{b)  3  Sim.  370. 
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husband,  but  of  which  he  was,  under  a  power  of  attorney,  in  Cluip.Zl.  s.8. 

receipt  of  the  rents.     It  appeared  that  for  several  years  she  had 

made  no  demand  upon  the  owner  of  the  estate ;  while,  on  the 

other  hand,  her  husband  became  his  debtor  in  respect  of  the 

rents  received  by  him,  and  was  declared  a  bankrupt.     She  then 

instituted  a  suit  against  the  owner,  claiming  arreajs  accrued 

during  the  period  while  her  husband  had  received  the  rents ; 

but  was  met  by  the  objection  that  she  had  already,  through  her 

husband,  received  the  income,  and  enjoyed  it,  and  therefore  was 

not  entitled  to  demand  it  over  again.     Sir  Lancelot  Shadwell 

held,  that  as  she  had  resided  with  her  husband  all  the  time,  as 

she  had  had  the  benefit  of  his  expenditure,  as  she  knew  that 

he  was  in  receipt  of  the  rents,  and  as  she  had  made  no  claim 

on  the  owner  until  after  her  husband's  bankruptcy,  she  was, 

under  all  the  circumstances,  precluded    from  enforcing   her 

demand  (c). 

Even  before  the  Act  of  1882,  a  married  woman,  so  far  as  her  Before  the 
separate  property,  when  unfettered  by  any  restraint  on  anticipa-  mamed 
tion,  was  concerned,  might  make  contracts  respecting  it,  and  ^ntoct^Sh 
those  contracts,  if  valid,  would  bind  it,  or,  if  invalid,  would  be  foference  to 

Aer  seiNiTai/O 

Bet  aside  precisely  on  the  same  principles  which  prevailed  in  property, 
cases  where  the  contracting  parties  on  both  sides  were  free  from 
disabilities  {d).     It  was  said  in  T/ie  London  Chartered  Bank  of 
Australia  v.  Lempri^re  {e)y  that,  given  the  relation  of  debtor  and 
creditor,  in  equity  all  the  consequences  of  such  relation  would 
appear  to  follow,  just  as  if  there  were  no  coverture  in  the  case. 
But  no  personal  liability  in  respect  of  such  contracts  or  engage- 
ments was  incurred  by  a  mairied  woman,  and  no  judgment  could 
be  recovered  against  her  personally  (/).     The  power  of  contract-  Extent  of  her 
ing  possessed  by  her  was  not  a  power  of  entering  into  a  personal  ^^^t  and 
contract,  but  a  power  of  contracting  so  as  to  bind  her  separate  ^^?^P*™*® 

(c)  See  Dixon  v.  Bixony  9  Ch.  D.  Butler  v.  Cumpston,  L.  R.,  7  Eq.  16  ; 
687.  Wame  v.  Boutledge,  L.  E.,  18  Eq. 

(d)  M'Umry  v.  DavieB,  L.  R.,  10  497  ;  Wainf<yrd  v.  Heyl,  L.  E.,  20 
Eq.  88;  see  also  LaUmche  v.  La-  Eq.  321. 

t(mche,  34  L.  J.,  Ex.  86.    As  to  the         (e)  L.  E.,  4  P.  0.  672,  596. 
liability  of  the  wife's  separate  estate         (/)  Davis  v.  BaUenden^  46  L.  T. 
for  caUs  on  shares,  see  In  re  Leeds     797 ;  Bursill  v.  Tanner^  32  W.  E. 
Banking  Company ,  L.  E. ,  3  Eq.  781 ;      827. 

x2 
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Ohftp.  XI.  1. 8.  property  (^).  "Ker  person  wajs  not  liable,  and  the  relation  of 
debtor  and  creditor  existed  only  in  this  sense,  that  the  creditor 
conld  obtain  a  judgment  against  the  separate  property,  and 
obtain  payment  out  of  it.  The  contracting  a  debt  by  a  married 
woman  having  separate  property,  did  not  prevent  her  disposing 
of  that  separate  property,  any  more  than  the  contracting  a  debt 
prevented  a  man  from  disposing  of  any  part  of  his  property ; 
and  therefore,  as  a  man  might  alienate  his  property  until  it  was 
bound  by  execution,  so  a  married  woman  having  separate  pro- 
perty would  not  be  restrained  at  the  suit  of  a  creditor  from 
alienating  that  property  until  it  was  bound  by  judgment  (h). 
And  further,  the  power  of  contracting  possessed  by  a  married 
woman  having  separate  property  was  merely  a  power  to  con- 
tract a  debt  to  be  paid  out  of  that  separate  property,  and  not  in 
respect  of  any  separate  property  which  she  might  acquire  after 
the  date  of  the  contract ;  but  in  cases  governed  by  the  Married 
Women's  Property  Act,  1882,  this  limitation  has  been  abolished, 
and  the  power  of  contracting  has  also  been  placed  on  a  wider 
basis  (/). 

A  married  woman  has  also  the  same  power  over  the  savings 
out  of  her  separate  property,  as  over  the  separate  property 
itself  (A-). 

This  power  over  her  savings,  which  was  established  by  the 

Courts  of  Equity,  was  specially  recognized  by  the  Act  of  1870, 

and  necessarily  follows  from  the  provisions  of  the  Act  of  1882. 

Wheneepa-         After  some  conflicting  decisions,  it  was  finally  settled  that 

bound  by         not  Only  the  bonds,  bills  and  promissory  notes,  but  also  the 

gag«mente!      general  engagements  of  a  married  woman,  whether  in  writing 

or  verbal  (except,  of  course,  as  to  the  latter,  in  cases  coming  within 

(y)  Wain/ord  v.  Heyl,  L.  E.,  20  Ch.  D.  660;  Pike  v.  Fitzgibbon,  17 

Eq.  321;  Warney,  Routledge,  L.  R.,  Ch.  D.  454;  Johnson  v.  Qallaghery 

18  Eq.  497 ;  M' Henry  v.  Davies,  L.  3  De  Q.,  F.  &  Jo.  494. 

R.,  10  Eq.  88.     See  also  Latouche  (t)  See  as  to  the  power  of  con- 

V.  Latouche  f  34  L.  J.,  Ex.  85;  Be  tracting  under  the  Married  Women's 

Leeds  Banking  Company y  L.  R.,  3  Property  Act,  1882,  jport,  chapter  on 

Eq.  781 ;  Butler  v.  Cuinpaton,  L.  B.,  Eecent  Legislation. 

7  Eq.  16.  {k)  Muggeridge  v.  Stanton,  1  De 

(A)  Wainford  v.  Heyl,  L.  R.,  20  G.,  F.  &  Jo.  107 ;  Bviler  v.  Cump- 

Eq.  321 ;  Robinson  v.  Pickering,  16  ston,  L.  R.,  7  Eq.  16. 
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the  Statute  of  Frauds)  (/),  would  affect  her  separate  property;  Chap,  xi.s.2. 

but,  in  order  to  bind  the  separate  property,  it  should  appear  that 

the  general  engagement  was  made  with  reference  to  and  upon 

the  faith  or  credit  of  that  property  (m),  or,  from  the  nature  of 

the  contract,  must  have  been  intended  to  be  so  referred  (n)  ;  and 

whether  this  was  so  or  not  was  a  question  for  the  judgment  of 

the  Court  upon  all  the  circumstances  of  the  case ;  but  she  was 

not  liable  for  general  contracts,  which  from  their  nature  could 

not  be  referred  to  her  separate  property. 

It  was  also  ultimately  settled  that  the  general  engagements 
of  a  married  woman,  contracted  on  the  credit  of  her  separate 
property,  were  not  in  the  nature  of  appointments  of  or  charges 
on  her  separate  property,  but  constituted  only  the  relation  of 
debtor  and  creditor,  with  a  right  for  the  creditor  to  go  against 
the  particular  fund  (o). 

Questions  formerly  arose,  as  to  whether  the  general  engage-  When  eorpus 
ments  of  a  married  woman  affected  the  cmyus  of  property,  wife  had  life 
where  the  married  woman  had  a  life  interest  with  a  general  JoJ^^i^^' 
power  of  appointment,  followed  by  a  gift  over  in  default  of  po^^F  of 
appointment.     The  cases  were  twofold — (1)  where  the  power 
had  been  exercised ;  and  (2)  where  it  had  not  been  exercised. 
A  limitation  to  a  married  woman  for  her  separate  use,  without 
any  restraint  on  anticipation,  followed  by  a  general  power  of 
appointment  by  deed  or  wiU,  with  a  limitation  in  default  of 
appointment  to  her  executors  and  administrators,  was  held  to 
vest  the  entire  corpus  in  her  for  all  purposes,  as  fully  as  a  similar 
limitation  to  a  man  would  vest  it  in  him  (p)  ;  and  in  such  a 
case,  whether  the  power  were  exercised  or  not,  the  corpm  of  the 
property  was,  and,  of  course,  stiU  is,  liable  to  satisfy  the  debts 
and  general  engagements  of  a  married  woman. 

The  result  has  been  decided  to  be  the  same,  where  the  power 

(Q  29  Car.  2,  c.  3;  Burke y,  Tuite,  (o)  Per  James,  L.  J.,  in  Bohinson 

10  It.  Ch.  Eep.  467.  v.  Pickering,  16  Ch.  D.  at  p.  663; 

(m)  Johnson  v.  Oallctgher,  3  De  Owens  v.  Dickinson,  Cr.  &  Ph.  48 ; 

G.,  F.  &  Jo.  494.  National  Provincial  Bank  Y*  Thomas, 

(n)  Wainford  v.  Heyl,  L.  E.,  20  24  W.  R.  1013. 

Eq.  321,  324.     See  Warns  v.  Bout-  {p)  See    The   London   Chartered 

ledge,  L.  R.,  18  Eq.  497.  Bank  of  Australia  v.  Lempriere,  L. 

R.,  4  P.  C.  672,  695. 
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Chap.  XI.  1. 8.  of  appointment  was  by  deed  or  will,  followed  by  a  gift  over  in 
default  of  appointment,  and  the  power  was  exercised  by  will  (q). 
But  before  the  Act  of  1882,  where  the  power  of  appointment 
was  by  will  only,  and  the  power  had  been  exercised,  the  decisions 
were  conflicting  as  to  whether  the  corpus  of  the  property  affected 
by  the  exercise  of  the  general  power  was  rendered  separate  pro- 
perty, so  as  to  be  liable  to  the  claims  of  creditors  (r). 

Effect  of  the        The  doubt,  however,  has  been  settled  by  the  4th  section  of  the 

Act  of  1882.  "^ 

Married  Women's  Property  Act,  1882,  which  provides  that  the 
execution  of  a  general  power  by  will  by  a  married*woman  shall 
have  the  efEect  of  making  the  property  appointed  liable  for  her 
debts  and  other  liabilities  in  the  same  manner  as  her  separate 
estate  is  made  liable  under  this  Act  (s) ;  so  that  now  in  both 
these  cases  the  exercise  of  the  power  by  a  married  woman  has 
the  same  effect  as  the  exercise  of  a  similar  power  by  a  man. 

In  cases  in  which  the  power  of  appointment  is  followed  by 
a  gift  over  in  default  of  appointment,  then,  whether  the  power 
be  by  deed  or  will,  or  by  will  only,  and  the  power  is  not 
exercised,  the  debts  and  engagements  of  the  married  woman 
cannot  prevail  against  the  parties  entitled  in  default  of  appoint- 
ment {t). 

In  all  cases  occurring  after  31st  December,  1882,  the  questions 
as  to  general  engagements  above  discussed  cannot  arise,  as  it  is 
provided  by  the  Act  of  1882  that  every  contract  entered  into 
by  a  married  woman  shall  be  deemed  to  be  a  contract  entered 
into  with  respect  to  and  to  bind  her  separate  property,  unless 
the  contrary  be  shown. 

A  contract  binding  on  the  separate  property  of  a  married 
woman  was  not,  of  course,  terminated  by  the  death  of  her 
husband,  but  the  creditor's  remedy  was  not,  in  the  absence  of 

(g)  Heathy  v.  Thomas,    15  Ves.  Drew.  165;  Johnson  v.   OallagheTf 

596;  The  London   Chartered  Bank  3  De  G.,   F.    &  J.   494;    London 

of  Australia  v.  Lempriere,  L.  R.,  Chartered  Bank  \,  Lempriere,Jj,'R,, 

4  P.  C.  572.  4  P.  C.  572 ;  Mayd  v.  Field,  3  Ch. 

(r)  Allen    v.    PajnvoHh,    1   Ves.  D.  587  ;  Godfrey  v.  Harben,  13  Ch. 

sen.  163 ;  Hulme  v.  2'enant,  1  Bro.  D.  216 ;  Pike  v.  Fitzgibbon,  17  Ch. 

C.  0.  15 ;  Sockett  v.  Wray,  4  Bro.  D.  454,  466 ;  Hodges  v.  Hodges,  20 

C.  C.  483 ;  Heatley  v.  Thomas,  15  Ch.  D.  749. 

Yes.  596;  Hughes  v.  Wells,  9  Hare,  («)  46  &  46  Vict.  c.  75,  s.  4. 

749 ;    Vaughaii  v.    Vanderstegen,   2  {t)  Nail  v.  Punter,  5  Sim.  555. 


BREACH  OF  TRUST.  311 

a  new  contract,  extended  so  as  to  give  him  a  right  of  action  Chap.  XI.  i.  3. 
against  the  wife  personally. 

In   accordance   with    this   principle,   the  case  of   Stead  v.  Decree 
Nelson  (m)  was  decided.     There  a  hushand  and  wife  undertook  widow 
for  valuable  consideration,  by  writing  under  their  hands,  to  2|^^^t 
execute  a  mort^affe  of  her  separate  estate.     The  husband  died.  ^^^  ^^® 

o  o  -^  ^    ^  ^  under  ooTer- 

Lord  Langdale  held  that  the  surviving  wife  was  bound  by  the  ture. 
agreement.     During  the  coverture  she  had  in  equity  the  same 
power  over  the  estate  as  she  would  have  had  if  she  had  been  a 
feme  sole.     She,  therefore,  had  power  to  enter  into  this  agree- 
ment, which  his  lordship  held  must  be  specifically  performed. 

In  Aylett  v.  Ashton  {/),  Lord  Cottenham  (then  Sir  Charles 
C.  Pepys,  M.  E.)  said  that,  although  a  feme  covert  hod  power, 
and  the  Court  had  jurisdiction,  over  the  rents  and  profits  of  her 
separate  property,  no  case  had  given  effect  to  her  contracts 
against  the  corpus  of  her  separate  estate.  This  distinction, 
though  suggested  by  Lord  Thurlow  (y),  and  apparently  adopted 
by  Lord  Eldon  (s),  can  only  be  explained  by  the  circumstance 
that  the  separate  use  was  in  those  days  usually  confined  to  the 
life  interest  of  the  wife ;  and  that  even  if  the  fee  simple  were 
settled  to  her  separate  use,  she  was  not,  in  the  absence  of  an 
express  power,  considered  to  be  capable  of  disposing  of  it,  except 
to  the  same  extent  as  if  it  were  not  separate  property. 

Upon  the  principle  that  a  married  woman  can  dispose  of  her  Her  liability 
separate  estate,  she  will  render  it  liable  by  concurring  with  her  trostr 
trustees  in  a  breach  of  trust  (a),  unless  she  is  restrained  from 
anticipation  (6). 

(u)  2  Beav.  246.  White  &  Tudor,  L.  C,  6th  ed.,  p. 

(x)  1  Myl.  &  Cr.  105,  at  p.  112.  533. 

(y)  Eulme  v.  Tenant ^  1  Bro.  C.  C.  {b)  Davies  v.  Hodgson y  25  Bear. 

16.  1 77 ;  Clive  v.  Carew,  IJ.  &  H.  199 ; 

(z)  Nantes  v.  Corrode,  9  Ves.  182,  Robinson  v.  Wheelwright^  6  De  G., 

189.  M.   &  G.  535 ;  Barrow  v.  Barrow, 

(a)  Crosby  v.  Church,  3  Beav.  485,  4  K.  &  J.  409 ;  and  as  to  arrears  of 

See  also  Brewer  v.  Swirles,  2  Sm.  income,   see  Peniberton  v.  M*OiU, 

&  G.  219,  and  cases  collected  in  1  1  Dr.  &  Sm.  266. 
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pation. 


Chap.  XI.  s.  8.  The  wife,  as  we  have  seen,  has  not  only  the  privilege  of 
enjoying,  but  the  unrestrained  freedom  of  alienating,  her 
separate  property. 

With  a  perfect  liberty  of  disposal,  this  inconvenienoe  arose : 
She  was  still  open  to  the  operation  of  her  husband's  personal 
influence ;  and  might  be  persuaded  to  part  with,  or  to  charge, 
her  separate  property,  even  against  her  better  judgment. 
Cases  constantly  occurred  in  which,  yielding  to  his  authority, 
or  complying  with  his  entreaties,  she  defeated  the  provision 
intended  for  her.  Insomuch  that  the  mere  limiting  of  property 
in  this  maimer  proved  often  a  futile  operation ;  and  the 
separate  use  was  in  danger,  except  where  the  wife  had  great 
firmness,  of  becoming  little  more  than  a  name;  until  Lord 
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Thurlow,  in  Miss    WatsorCs  caBe(^7),    gave    eanotion    to    the  Chap.  XL  i.  8. 
salutary  clause  whioh  restrains  anticipation,  and  takes  from  the 
wife  the  power  of  bringing  ruin  upon  herself. 

By  this  clause,  the  separate  use  is  not  only  made  secure  and  Ite  neceasifrT- 
indefeasible,  but  is  further  prevented  from  becoming  (what  it  the  separate 
otherwise  might  be)  the  cause  of  matrimonial  contention ;  for  ^* 

Its  usefol 
the  husband  knowing  that  his  wife's  hands  are  tied  up,  forbears  working. 

to  urge  impossibilities.     In  every  point  of  view,  therefore,  this 

clause  deserves  the  commendation  which  the  wise  have  bestowed 

upon  it.    And,  though  in  form  a  fetter  upon  the  wife,  it  is.  Though  in 

in  effect,  of  the  greatest  benefit  to  her.     For,  suppose  a  gift  in  fact  a      ' 

made  to  her  separate  use  without  prohibiting  alienation ;  the  ^^^  ^  ^^ 

Court  in  such  a  case  has  no  jurisdiction  to  award  a  settlement. 

The  husband,  by  exercising  his  marital  influence,  may  prevail 

on  her  to  renounce  the  separate  use.     He  thus  gets  access  to 

the  whole  of  the  property ;  and  she  will  then  be  in  a  worse 

predicament  than  if  the  donor  had  bestowed  it  on  her  generally. 

A  restraint  agednst  anticipation  may  be  imposed,  whether  the  The  restraint 
subject  of  the  gift  be  real  or  personal  property,  and  whether  it  ^^kiSls  of 
consist  of  an  estate  in  fee,  or  only  for  life  (6). "  property. 

Where  a  fund  producing  income — as,  for  example,  a  sum  of  Inoome-pro- 
consols — is  given  absolutely  to  a  married  woman,  and  the  gift  is 
accompanied  by  a  restraint  on  anticipation,  that  restraint  ties 
up  the  income  of  the  fund,  so  as  to  prevent,  during  coverture, 
the  alienation  of  the  eofyus{c).  But  if  the  gift  consists  of  a 
sum  of  money,  from  whioh,  of  course,  no  income  arises,  the 
restraining  clause  may  be  rejected,  and  the  money  pcdd  to  the 
married  woman  on  her  separate  receipt  (d).  The  application  of 
the  one  or  the  other  of  these  rules  to  a  residuary  bequest 
depends  upon  the  condition  in  which  the  property  is  found ; 
thus,  stock  of  the  testator,  being  an  income-producing  fimd, 
will  not,  but  cash,  not  being  such,  will,  under  these   circum- 

(a)  See  Pyhu$  v.  Smith,  3  Bro.  17  Eq.  409. 

0.   C.   340;   Jackson   v.   ffobhoueey  (c)  Re Ellia*  Trusts,  li^R.^^TEq. 

2  Mer.  483,  where  Lord  Eldon  gives  409 ;  Be  Benton,  19  Ch.  D.  277. 

an  accoiuit  of  the  introduction  of  (d)  Be  Croughton's  Trusts,  8  Ch. 

the  clause  against  anticipation.  D.  460 ;  Be  Taher^s  Estate,  30  W. 

{b)  Baggett  v.  Meux,  1  Phil.  627 ;  B.  883. 
1  Coll.  138 ;  Be  EIW  Trusts,  L.  R., 
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Ohap.  XI.1.8.  stances,  be  paid  to  the  married  woman  {e).  If,  however,  it  is 
the  duty  of  the  trustees  to  invest  the  trust  funds,  and  pay  the 
income  to  a  married  woman  without  power  of  anticipation, 
they  cannot  pay  over  to  her  during  coverture  a  sum  of  cash 
which  is  iminvested  in  their  hands  (/).  It  seems  that  there 
is  no  power  to  restrain  alienation  as  distinguished  from  antici- 
pation (g). 

Rule  against        Another  instance  in  which  the   attempted  restraint  is  in- 
perpetuities. 

effectual,  is  where  the  result  of  applying  it  would  be  to  tie  up 

the  property  beyond  the  limits  allowed  by  the  rule  against 
perpetuities.  Thus,  where  a  power  of  appointment  conferred 
by  a  marriage  settlement  was  exercised,  by  limiting  the  share  of 
a  married  daughter  to  trustees  upon  ti'ust  for  her  separate  use 
for  life,  without  power  of  anticipation,  and  aft^r  her  decease 
to  her  appointees  by  deed  or  will,  and  in  default  to  her 
executors  or  administrators,  the  restraint  was  rejected,  and  the 
appointment  was  upheld  (A).  And  where  there  was  a  gift  by  will 
to  a  class,  which  might  include  persons  not  bom  in  the  lifetime 
of  the  testator,  a  general  clause  restraining  anticipation  has  been 
held  to  be  invalid  (/) .  But,  if  the  class  has  been  ascertained  by  the 
death  of  the  parent,  or  by  the  mother  passing  the  age  of  child- 
bearing,  before  the  instrument  comes  into  operation,  the  re- 
straint on  anticipation  will  be  valid  {k). 

In  Buckton  v.  May(l)^  the  late  Master  of  the  Rolls,  Sir 
Gr.  Jessel,  reluctantly  followed  the  previous  decisions,  saying, 
however,  that  "  not  one  of  the  judges  appear  to  me  to  have 
considered  the  real  point,  namely,  whether  a  restriction  on 
alienation,  such  as  there  is  in  the  present  case,  is  valid."  The 
view  which  he  seems  to  have  been  disposed  to  take  was  that  the  - 

(c)  Re  Clarke's  TrxuU,  21  Ch.  D.  Teagut's  Settlement,  L.  R.,  10  Eq. 

748.  564 ;    Re   CunyngJmme's  Settlement, 

(/)  Re  Benton,  19   Ch.   D.   277.  L.  E.,  llEq.  324;  Buckton  y.  Hay, 

See  also  Re  Bown,  20  S.  J.  690;  11  Ch.  D.  645. 

reversing  49  L.  T.  165.  (t)*  Re  MichaeVa  TrusU,  46  L.  J., 

{g)  See    Re    Croughton'a    Trusts,  Ch.  651. 

8  Ch.  D.  460;  Re  Bourn,  supra;  Re  (A)  Cooper  v.  Laroche,  17  Ch.  D. 

Ellis'  Trusts,  L.  E.,  17  Eq.409.  368.    And  see  Herbert  v.  Webster, 

{h)  Fry  v.    Capper,   Kay,    163 ;  15  Ch.  D.  610. 

Armitage  v.  Coates,  35  Beav.  I;  Re  (/)  11  Ch.  D.  645. 
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restraint  on  anticipation,  which  is  a  purely  equitable  creation,  Cliap.  XI.  i.  8. 
ought  to  have  been  permitted  to  infringe  upon  the  rule  against 
perpetuities,  in  favour  of  married  women,  to  enable  them  to 
enjoy  their  property,  as  it  had  already  infringed  the  general 
law  against  inalienable  property. 

It  is  submitted  that  this  subject  must  be  reconsidered,  having  Effect  of 
regard  to  the  alteration  introduced  by  the  Conveyancing  and  issi'^zl'. 
Law  of  Property  Act,  1881  {7n),  which,  by  the  39th  section, 
enables  the  Court,  when  it  appears  to  be  for  the  benefit  of  a 
married  woman,  to  bind  her  interest  in  any  property  where  she 
is  restrained  from  anticipation.  And  where  a  married  woman  is 
a  tenant  for  life,  or  has  the  powers  of  a  tenant  for  life  under 
the  Settled  Land  Act  (w),  a  restraint  on  anticipation  does 
not  prevent  her  from  selling  the  property  xmder  the  powers  of 
that  Act  (o).  There  would  thus  seem  to  be  good  reason  for 
maintaining  that,  as  the  object  of  the  rule  against  perpetuities 
was  to  establish  liberty  of  alienation,  a  restraint  on  anticipation 
which  does  not  wholly  prevent  alienation  cannot  be  regarded  as 
an  infringement  of  the  rule. 

Becent  legislation  has  not  interfered  with  existing  restrictions  Married 
on  anticipation,  and  has  not  affected  the  right  to  iattaoh  in  PropOTt/Act, 
future  such  a  restriction  to  the  enjoyment  of  property  by  a  ^^^^' 
married  woman,  except  in  the  sole  case  where  a  woman  makes  a 
settlement  of  her  own  property  with  a  restraint  on  anticipation. 

By  the  19th  section  of  the  Married  Women's  Property  Act, 
1882,  it  is  enacted  as  follows : — 

**  Nothing  in  this  Act  contained  shall  interfere  with  or  affect  any 
settlement  or  agreement  for  a  settlement  made  or  to  be  made,  whether 
before  or  after  marriage,  respecting  the  property  of  any  married  woman, 
or  shall  interfere  with  or  render  inoperative  any  restriction  against 
anticipation  at  present  attached  or  to  be  hereafter  attached  to  the  enjoy- 
ment of  any  property  or  income  by  a  woman  under  any  settlement,  or 
agreement  for  a  settlement,  will,  or  other  instrument ;  but  no  restriction 
against  anticipation  contained  in  any  settlement  or  agreement  for  a 
settlement  of  a  woman^s  own  property  to  be  made  or  entered  into  by 
herself  shall  have  any  validity  against  debts  contracted  by  her  before 
marriage,  and  no  settlement  or  agreement  for  a  settlement  shall  have  any 

(m)  44  &  45  Yict.  c.  41.  (o)  Sect.  61,  sub-s.  6. 

(n)  46  &  46  Vict.  c.  38. 
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Chap.  XL  1. 8.  greater  force  oryalidity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or  entered  into  by  a  man 
would  have  against  his  creditors." 


Restraint  Before  the  Married  Women's  Property  Act,   1882  (p),  a 

woman  to  her  woman  about  to  marry  could  settle  her  property  with  a  restraint 
own  property,  on  anticipation  (g),  but  it  seems  that  such  a  restraint  did  not 

prevent  ante-nuptial  creditors  from  obtaining  payment  out  of 

the  fund  (r). 
A  single  As  the  separate  use  cannot  exist  but  in  the  married  state,  so 

woman  o&n-  •  .,  .  •  ....  *«•  . 

not  be  re-        neither  can  the  restramt  upon  anticipation.     There  is  no  form 

"^^"^^  of  limitation  whereby  a  single  woman  can  be  prevented  from 

squandering  her  income,  or  dissipating  her  means  (s).  If,  then, 
property  becomes  vested  in  her  while  discovert,  although  the 
instrument  may  express  that  the  gift  is  to  her  separate  use 
and  subject  to  restraint  upon  anticipation,  she  may,  nevertheless, 
dispose  of  it  absolutely ;  because  property  cannot  be  given  to 
a,fenie  sole,  any  more  than  to  a  man,  without  being  subject  to 
the  incidents  which  property  implies ;  and  one  of  the  first  of 
these  is  the  unlimited  power  of  alienation. 

But  when  she       But  if  she  marry  without  having  indicated  an  intention  of 

restraSt  tAii    discharging  the  property  from  the  restraint  upon  anticipation,  it 

operate.  y^^  thereupon  attach  and  become  effective. 

The  separate  use  no  longer,  as  a  general  rule,  depends  upon 
limitation,  but  arises  by  statute ;  and  its  connection  with  the 
restraint  on  anticipation  is  therefore  less  intimate  than  it  was 
before  the  recent  Act.  Formerly,  a  spinster  entitled  to  property 
limited  to  her  separate  use  without  power  of  anticipation  could 
not  upon  her  marriage,  unless  she  executed  a  formal  settlement, 
reject  the  restraint  while  retaining  the  separate  use.  It  is  now 
otherwise,  and  it  may  be  presumed  that  slight  circumstances 


{p)  45  &  46  Vict.  c.  75.  199.     In  this  respect  she  stands  on 

Iq)  Hastie  v.  Haatie,  2  Ch.  D.  304.  the  same  footing  as  a  man ;  and 

(r)  Sanger  v.  Sanger y  L.  R.,  11  what  his  position  is,  in  this  respect, 

Eq.  470;    London   and  Provincial  maybe  collected  from  Lord  Eldon's 

Bank  v.  Boglcy  7  Ch.  D.  773;  Bursill  decision  in  Brandon  v.  Bobinson,  18 

V.  Tanner,  32  W.  R.  827.  Ves.  429 ;  1  Rose,  197.    See  OilehriH 

(«)  Be  Young* 8  Settlement,  18Beav.  v.  Cator,  1  De  Gex  &  Sm.  188. 
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will  be  held  Buffident  to  manifest  an  intention  on  her  part  to  Ohap.  xi.s.8. 
oast  off  the  fetter  (f). 

The  moment,  however,  that  she  again  becomes  single,  the 
separate  use,  and  the  restraint  on  anticipation,  will  both  cease, 
though  still  capable  of  revival  upon  subsequent  marriage,  and 
extinction  upon  subsequent  discoverture,  totiea  quoties  (?/). 

like  the  separate  use  itself  (of  which  it  is  the  guard),  the  What  words 
restraint  upon  anticipation  requires  for  its  establishment  no  anticipation, 
technical  form  of  words.     But  the  intention  must  be  clear. 

It  is  not  necessaiy  (as  seems  to  have  been  thought  by  some) 
that  express  negative  words  should  be  introduced  in  the  receipt 
clause  {x).  The  restraint  may  be  effectually  imposed  by  an 
English  testator  upon  a  married  woman  domiciled  in  a  country 
whose  laws  would  refuse  to  recognize  its  validity  ( y). 

In  Brown  v.  Bamford  there  was  a  bequest  to  trustees,  to  pay  the 
income  of  property  to  such  person  or  persons  as  a  married  woman 
should,  by  writing  under  her  hand,  but  not  by  way  of  anticipation, 
appoint ;  and  in  default  of  such  appointment  into  her  proper  hands, 
for  her  sole  and  separate  use,  with  a  direction  that  her  receipts, 
notwithstanding  coverture,  should  be  good  discharges.  Here  it 
will  be  observed  the  restraint  on  anticipation  was  in  terms 
limited  to  her  exercise  of  the  power;  but  Lord  Lyndhurst 
decided  that  the  restraint  applied  to  an  assignment  as  well  as  to 
an  appointment,  observing  that  it  could  not  reasonably  be  sup- 
posed that  the  testator  would  have  been  so  careful,  as  he  evidently 
was,  to  exclude  one  mode  of  anticipation,  and  at  the  same  time  mean 
to  leave  the  property  subject  to  alienation  in  another  form  (s). 

A  marriage  settlement  directed  the  trustees  during  the  wife's 
life  to  receive  the  income  of  the  settled  property,  when  and  as 

(f )  See  as  to  what  acts  while  dis-  36 ;  Dixon  v.  Dixon,  1  Beay.  40 ; 

covert  amounted  to  a  detennina-  Hawkes  v.  Hubback,  L.  H.,  11  Eq.  6. 

tion  of  the  trust  for  the  separate  use,  (x)  Harrop  y.  Howard,  3  Hare, 

Wriffht  y.  Wright,  2  J.  &  H.  647 ;  624 ;  Brown  v.  Bamford,    1   Phil. 

Mayd  v.  Fidd,  3  Ch.  D.  587.  620. 

(tt)  TuUett  v.  Armstrong,  1  Beay.  (y)  Peillon  y.  Brooking,  25  Beay. 

1 ;  S.  0.  on  appeal,  4  Myl.  &  Or.  218. 

377 ;    Scarborough    v.    Borman,   1  (z)  Brown    y.   Bamford,    supra, 

Beay.  34 ;  8.  0.  on  appeal,  4  Myl.  See  also  Moore  v.  Moore,  1  Coll.  64  ; 

&  Cr.  378 ;  Clarke  v.  Jaquts,  1  Beay.  Harnett  v.  Macdougall,  8  Beay.  187. 
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Ohap.  ZI.  1. 8.  often  as  the  same  should  become  due,  and  to  pay  it  to  such 
person  or  persons  as  she  might  from  time  to  time  appoint,  or  to 
pennit  her  to  receive  it  for  her  separate  use ;  and  it  declared  that 
her  receipts,  or  the  receipts  of  any  person  or  persons,  to  whom 
she  might  appoint  the  same,  after  it  sJiould  become  dm^  should  be 
valid  discharges  for  it.  The  Vice-Chanoellor  of  England  held 
that  the  wife  was  restrained  from  anticipation  («). 

A  gift  of  property  to  separate  use,  "  but  not  to  be  sold  or 
mortgaged,"  was  held  by  Vice-ChanceUor  Wigram  to  be  subject 
to  this  restraint  (6). 
"Worda  insuf-       But  a  mere  direction  to  pay  income  to  the  wife's  separate 
purpose.  ^©  /row  time  to  time^  will  not  restrain  her  from  alienation  (c). 

Similarly,  where  it  is  directed  that  her  receipts /row  time  to  time 
shall  be  effectual  discharges  (<i),  or  that  the  trustees  shall  pay 
the  income  into  her  own  proper  hands  (^),  the  married  woman 
possesses  the  power  of  alienation. 

A  testator  bequeathed  a  sum  of  consols  to  trustees,  and  directed 
that  it  "  should  remain  during  his  wife's  life,  and  be  (under  the 
orders  of  the  trustees)  made  a  duly  administered  provision  for 
her,  and  the  interest  of  it  given  to  her  on  her  personal  appearance 
and  receipt."  It  was  held  that  these  words  were  insufficient  to 
impose  a  restraint  on  anticipation  (/). 

In  Actmi  V.  White  (^z),  a  testator  devised  a  freehold  estate  to 
trustees  in  trust  to  pay  the  rents  as  the  same  should  become 
due  and  payable  into  the  hands  of  his  wife,  and  not  otherwise, 
for  her  life  to  her  separate  use :  and  he  directed  that  the  receipts 
of  his  wife  alone,  for  what  should  be  actually  paid  into  her  own 
proper  hands,  should  be  good  discharges  to  his  trustees.  Sir  John 
Leach  held  that  the  wife  was  not  restrained  from  alienation ; 

(a)  Field  v.  EvanSy  15  Sim.  375;  Eq.  329. 

see,  however,   comments  on    this  {d)  Pyhus  y.  Smith,  3  Bro.  C.  0. 

case  in  Baker  v.  Bradley,  2  Sm.  &  340;   WitU  v.  DawMns,  12  Ves.  501. 

G.  531,  561 ;  7  De  G.,  M.  &  G.  597.  (c)  SturgU  v.  Corp,  13  Ves.  190 ; 

(6)  Steedman  v.  Poole,   6  Hare,  Browne  v.  Like,  14  Ves.  302 ;  Havey 

193.  V.  BlaJceman,  cited  in  Wagstaff  v. 

(c)  Parkes  v.  WhiUs,  11  Ves.  209,  Smith,  9  Ves.  524. 

222 ;  Clarke  v.  Pistor,  3  Bro.  0.  0.  (/)  Be  Boss's  TrxuU,  1  Sim.,  N.  S. 

347,   n.,   and  cited  568;   Olyn  v.  196. 

Baiter,  1  You.    &  Jer.,  Exoh.  in  {jg)  1  Sim.  &Stu.  429. 
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his   Honor  observing  that  the  words  were  intended  only  to  Chap.  XI.  •.  8, 
exclude  the  marital  right,  that  is,  to  establish  a  separate  use  in 
the  wife ;  but  that  they  did  not  go  the  further  length  of  "  con- 
trolling the  right  of  disposition  which  is  incident  to  property." 

In  Alexander  v.  Young  (//),  stock  was  bequeathed  to  the 
separate  use  of  a  married  woman  for  life,  and  after  her  decease 
to  her  appointee  by  deed  or  will,  with  a  direction  that  any 
appointment  hy  deed  should  not  come  into  operation  until  after  her 
death.  This  was  held  by  V.-C.  Wigram  to  be  no  restraint  upon 
anticipation.  If  his  Honor  had  not  so  decided,  it  might,  perhaps, 
have  been  thought  that  the  testator's  intention  was  different  (*). 

The  restraint  upon  anticipation  is  designed  for  the  protection  Effect  of 

of  married  women,  a  protection  which  is  extended  to  them  even 

against  their  own  fraudulent  acts.     Thus,  where  a  married 

woman,  concealing  the  restraint  on  anticipation,  purported  to 

mortgage  the  property,  a  charging  order  upon  her  next  accruing 

dividend,  which  had  been  obtained  by  the  mortgagee,  was  set 

aside,  on  the  express  ground  that  "in  no   case,  and  by  no 

device  could  the  restraint  upon  anticipation  be  evaded  "  (/). 

It  is  also  well   established  that  the  income  of  a  married  Not  liable  for 

1       .  ,    ,  her  breaches 

woman,  which  is  subject  to  the  restramt,  cannot  be  impoimded  of  trust, 
to  make  good  her  breach  of  trust  (/). 

In  Clive  v.  Carew  (m),  the  property  had  belonged  to  the  wife 
before  her  marriage,  and  consisted  of   (1)   a  valuable  pearl 

(A)  6  Hare,  393.  imports  no  more  than  that  she  took 

(t)  Here  may  be  mentioned  the  an  absolute  interest  in  the  property 

case  of  Baker  v.  Newton^  2  Beav.  112,  bequeathed.     It  was  urged  that  she 

where  a  testator  bequeathed  to  his  took  for  life  only.    The  case  was 

daughter,  a  married  woman,  25,0007.  not  one  of  separate  use;  nor  is  it 

for  her  own  absolute  use,  without  of  much  value,  though  somewhat 

liberty  to  sell  or  assign  during  her  startling  on  a  first  perusal.    There 

natural  life.    According  to  the  re-  is  evidently  an  error  in  the  report, 

port.  Lord  Langdale  held  that  she  {k)  Stanley  v.  Stanley,  7  Ch.  D. 

took  absolutely,  **with  a  restriction  689 ;  and  see  Jackson  v.  Hohhousey 

against     alienation    during    life."  2  Mer.  483 ;  Arnold  v.  WoodhavMy 

The  marginal  note  describes  her  as  L.  E.,  16  Eq.  29;  Ktnrick  v.  Wood, 

a  feme  sole,  which  she  was  not  L.  B.,  9  Eq.  333. 

when  the  gift  took  effect.    It  must  (Z)  Clive  v.  Carew,  1  J.  &  H.  199 ; 

not  be  inferred  from  this,  that  a  Femherton  v.  M^Oill,  1  Dr.  &  Sm. 

single  woman  can  be  restraiQed  from  266. 

anticipation.     The  decision  really  (m)  1  J.  &  H.  199. 
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(AMip.  XI.1.8.  neoklaxse,  whioh  was  settled  as  an  heirloom;  (2)  other  jewels 
and  effects  settled  upon  the  wife  absolutely  for  her  separate  use  ; 
and  (3)  certain  freehold  and  leasehold  lands,  to  the  rents  and 
profits  of  which  the  married  woman  was  entitled  for  life  for  her 
separate  use,  without  power  of  anticipation.  The  lady  having 
sold  the  necklace,  the  trustees  filed  a  bill  against  the  husband, 
the  wife  and  the  children  of  the  marriage,  praying  that  the 
Court  would  give  such  directions  as  might  be  necessary,  with 
a  view  to  recovering  or  replacing  the  necklace.  It  was  decided 
that  the  jewels  and  effects,  to  which  the  wife  was  absolutely 
entitled,  were  liable  to  make  good  the  value  of  the  necklace,  but 
that  her  interest  in  the  property,  limited  to  her  separate  use 
for  life  with  restraint  on  anticipation,  was  not  so  liable  during 
the  existing  coverture ;  and  liberty  was  given  to  apply  on  its 
determination,  "  because,"  as  the  Yice-Chancellor  remarked, 
"on  that  event  happening,  there  may  be  a  possibility  of  re- 
couping the  loss  occasioned  by  this  breach  of  trust." 

In  several  cases  {n)  arrears  of  restrained  income,  which  had 
accrued  after  the  married  woman's  liability  was  incurred,  have 
been  applied  in  satisfaction  of  such  liability.  These  decisions, 
however,  are  iuconsistent  with,  and  must  be  taken  to  have  been- 
overruled  by,  the  recent  case  of  Pike  v.  Fitzgibhon  (o),  where  it 
was  laid  down  that  the  only  property  of  a  married  woman, 
which  could  be  reached  in  satisfaction  of  her  general  engage- 
ments or  debts,,  was  the  separate  property  to  which  she  was 
entitled  free  from  any  restraint  on  anticipation  at  the  tune  of 
contracting  the  debt  or  engagement,  or  to  so  much  of  that  property 
as  she  remained  entitled  to  at  the  time  when  judgment  was 
given ;  but  that  neither  separate  property,  even  though  un- 
fettered by  any  restraint  on  anticipation,  to  which  she  became 
entitled  after  the  time  of  contracting  the  debt  or  engagement, 
nor  separate  property,  subject  to  a  restraint  on  anticipation,  to 
which  she  was  entitled  at  that  time,  were  liable  to  satisfy  her 
obligations. 

Overruled  by       This  decision  has  been  overruled  by  the  Married  Women's 

Act  of  1882. 


Arrears  of 
income. 


Fitzgibhon 


(n)  Femherton  v.  M'Oill,  1  Dr.  & 
8m.  266 ;  Claydon  v.  Finch,  L.  E., 


15  Eq.  266. 
(o)  17  Oh.  D.  464. 
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Property  Act,  1882  (;?).     That  Act  rendered  not  only  the  Chap.  xi.  b.  8. 

separate  property  which  a  married  woman  is  entitled  to  at  the 

date  of  the  contract,  but  also  all  separate  property  which  she 

may  t/m'ea/ter  acquire,  liable  to  satisfy  her  contracts ;  and  it  is 

therefore  perfectly  clear  that,  as  regards  property  not  subject  to 

a  restraint  on  anticipation,  a  creditor  of  a  married  woman  can 

reach  all  such  property,  whether  acquired  before,  at,  or  after  the 

date  of  the  contract ;  but  what  his  position  may  be  with  regard 

to  separate  property  subject  to  a  restraint  on  anticipation,  is  not 

so  certain. 

The  Married  "Women's   Property  Act,   1882  (q),  specially  Effect  of  the 
provides  that  nothing  in  the  Act  contained  shall  interfere  with  restraint  upon 
or  render  inoperative  any  restriction  against  anticipation  then  a^^ticipa^io^- 
attached,  or  to  be  thereafter  attached,  to  the  enjoyment  of  any 
property  or  income  by  a  woman  under  any  instrument.     This 
enactment  seems  to  be  intended  to  preserve  to  the  fullest  extent 
the  protection  afforded  by  the  usual  clause  restraining  anticipa- 
tion ;  but  it  may  be  doubted  whether,  having  regard  to  the  pro- 
vision which  renders  after-acquired  property  liable  to  satisfy  the 
obligations  of  a  married  woman,  this  protection  is  not  indirectly 
weakened ;  and  the  question  seems  to  arise  whether,  as  after- 
acquired  separate  property  is  now  available  to  satisfy  a  married 
woman's  obligations,  any  alteration  has  been  made  in  the  law 
as  to  the  liability  of  property  subject  to  a  restraint  on  anti- 
cipation. 

It  is  an  obvious  truism  that  the  restraint  on  anticipation  never 
affected  income  which  had  accrued  due,  so  that  under  the  old  law 
a  creditor,  whose  debt  had  been  incurred  after  such  income  had 
accrued  due,  could  reach  the  accrued  payments  in  satisfaction  of 
his  debt.  But  he  could  not  in  any  way  reach  subsequent  income, 
either  before  or  after  it  had  accrued  due ;  for,  as  James,  L.  J.,  said, 
in  Pike  v.  Fitzgibbon  : — 

**  Twist  it  in  any  way  you  like,  tho  conclusion  which  we  are  asked  to 
arrive  at  is,  that  a  married  woman  restrained  from  anticipation  can  an- 
ticipate. That  is  the  result  if  it  is  put  into  plain  English,  because  whether 
it  is  done  by  deed  or  by  letter,  or  by  the  creation  of  a  debt  which  in 

{p)  45  &  46  Vict.  c.  75,  s.  1  (5).  {q)  Sect.  19. 

M.  Y 
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Bestraint 
indirectly 
affected  by 
Act  of  1882. 


Chap.  ZI,  1. 8.  ^^  result  operates  to  charge  the  property,  it  is  an  anticipation  of  the 
property,  by  which  the  lady  deprives  herself  of  something  which  she  other- 
wise would  receive.    That  this  is  anticipating  her  future  income  would 
seem  to  me  to  be  too  plain  a  proposition  to  be  seriously  contested  "  (r). 

It  is  apprehended  that  this  is  a  perfectly  correct  statement  of 
the  present  law  upon  anticipation,  and  that  in  no  possible  way 
can  a  married  woman  bind  her  future  income,  which  she  is 
restrained  from  anticipating,  or  render  herself  liable  to  satisfy 
debts  out  of  such  income. 

But,  though  it  is  conceived  that  thus  far  the  old  law  is 
unaffected,  it  would  seem  that  the  alteration,  by  which  after- 
acquired  property  is  now  liable  to  a  married  woman's  obliga- 
tions, has  effected  a  change  to  this  extent,  that  if,  immediately 
that  any  payment  of  restrained  income  has  accrued  due,  a 
creditor  for  an  antecedent  debt  can  obtain  possession  of  it  before 
the  married  woman,  or  take  it  in  execution  before  she  has  paid 
it  or  assigned  it  elsewhere,  he  will  be  entitled  to  payment  out  of 
that  accrued  income,  whereas  under  the  old  law  he  could  not  have 
reached  it  in  any  manner. 

It  would  seem  also  to  follow,  that  as  the  restraint  upon  antici- 
pation ceases  upon  the  determination  of  the  coverture  by  the 
death  of  the  husband,  a  married  woman's  separate  property,  to 
which  such  a  restraint  is  attached,  will  now  be  liable  to  satisfy 
debts  incurred  during  coverture. 

In  connection  with  this  subject,  a  difficulty  may  be  mentioned, 
which  seems  to  arise  when  a  married  woman  entitled  to  separate 
property,  with  a  "restriction  against  anticipation,"  becomes 
bankrupt.  If  the  object  of  the  restraint  is  to  be  effectuated, 
and  the  accruing  payments  are  to  constitute  an  inalienable  pro- 
vision for  the  married  woman,  not  only  the  fund  itself,  but  the 
periodical  payments  after  they  fall  due,  should  be  protected  from 
the  operation  of  the  bankrupt  laws. 

But  under  the  Bankruptcy  Act,  1883,  as  under  that  of  1869, 
the  property  of  the  bankrupt  divisible  amongst  his  creditors 
comprises  not  only  such  property  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the  bankruptcy,  but 
also  whatever  may  be  acquired  by  or  devolve  on  him  before  his 


Bankruptcy 
of  married 
woman. 


(r)  17  Ch.  D.  454,  459. 
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discharge  («).  Under  this  latter  head  would  seem  to  be  included  Chap.  xi.  s.  3. 
the  successive  payments  of  income,  subject  to  restraint  on  antici- 
pation, at  the  very  instant  when  they  accrue  due,  and  thereby 
the  protective  effect  of  the  clause  restraining  anticipation  would, 
during  the  continuance  of  the  bankruptcy,  be  rendered  nugatory. 
Whether  the  words  of  the  section  are  wide  enough  to  include 
such  income  is  a  question  which  seems  to  require  the  decision  of 
the  Court. 

Although  interest  is  for  some  purposes  treated  as  accruing  Income  can- 
from  day  to  day,  a  married  woman  restrained  from  anticipation  Signed  until 
is  not  able  to  assign  the  apportioned  part  of  the  current  interest  "^eivable. 
which  has  accrued  due  up  to  the  date  of  assignment,  but  can 
only  deal  with  the  income,  after  it  becomes  payable  imder  the 
provisions  of  the  instrument  which  creates  the  trust  (t). 

Certain  extra-judicial  observations  of  Lord  Justice  Knight  Acquiescence. 
Bruce,  in  the  case  of  Derhishire  v.  Home  (w),  have  given  some 
foundation  for  the  opinion  that  "  a  clause  against  anticipation 
does  not  exempt  a  married  woman  from  the  ordinary  con- 
sequences of  lapse  of  time  and  acquiescence."  Acquiescence, 
however,  in  the  contemplation  of  the  Courts,  is  merely  evidence 
of  a  release ;  and  where  an  express  release  would  be  inoperative, 
so,  also,  it  is  submitted,  must  be  that  constructive  release,  which 
is  founded  on  delay  or  acquiescence. 

Whether  a  married  woman,  being  a  tenant  for  life,  is  re- 
strained from  anticipation  or  not,  she  cannot  authorize  trustees 
to  commit  a  breach  of  trust  by  investing  upon  insufficient 
securities  (a?).  There  is,  however,  this  difference  between  the 
two  cases,  namely,  that  if  she  is  not  restrained  from  antici- 
pation, her*  income  may  be  impounded  to  recoup  the  trust 
funds  the  loss  which  has  been  sustained ;  whereas,  in  the  other 
case,  it  cannot  be  touched. 

Notwithstanding  the  restraint  on  anticipation,  the  property 
may,  in  some  cases,  be  dealt  with  or  affected,  either  by  the  order 
of  the  Court  or  the  acts  of  the  parties.     Thus,  a  married  woman  Compromise 
can,  it  seems,  compromise  an  action,  the  subject-matter  of  which  °  *^^^°^- 

(«)  46  &  47  Vict.  0.  62,  s.  44.  (w)  3  De  G.,  M.  &  G.  80. 

(<)  Re  BreUhy  2  De  G.,  J.  &  S.  [x)  Davies  v.  Hodgson,  25  Beav. 

79.  177., 

y2 
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Cliap.  XI.  1. 3.  is  property  of  this  natiire  (y).  The  income  may  be  applied,  at 
all  events  when  there  is  an  express  power  in  the  settlement,  in 
reimbursing  the  trustees  any  costs  and  expenses  which  they 
may  have  properly  incurred  (s) ;  and  a  solicitor  may  be  declared, 
under  27  &  28  Vict.  c.  127,  s.  28,  to  be  entitled  to  a  charge  for 
the  costs  of  recovering  or  preserving  such  property  (a). 
Power  of  The  restraint  on  anticipation   does  not  prevent  a  married 

estate  tan  not  woman  from  barring  an  estate  tail,  and  acquiring  a  fee  simple 
rasteai^t^^      under  the  Act  for  the  abolition  of  fines  ajid  recoveries  (ft),  or 
from  exercising  the  powers,  including  the  power  of  sale,  con- 
Settled  Land    ferred.by  the  Settled  Land  Act,  1882  (c).    But  in  both  these 

Act   1882.  7  \  / 

'        '       cases  nothing  is  withdrawn  from  the  settlement,  as  the  restraint 
on  anticipation  attaches  to  the  substituted  property. 

It  was  formerly  held  {d)  that  the  Court  had  no  jurisdiction, 
even  when  it  would  have  been  eminently  advantageous  to  the 
married  woman,  to  loose  this  fetter  of  its  own  forging ;  but  by 
mi'^'zd  *^®  Conveyancing  and  Law  of  Property  Act,  1881  (e),  it  is 
enacted  that,  notwithstanding  that  a  married  woman  is  re- 
strained from  anticipation,  the  Court  may,  if  it  thinks  fit,  where 
it  appears  to  the  Court  to  be  for  her  benefit,  by  judgment  or 
order  with  her  consent,  bind  her  interest  in  any  property. 

In  some  of  the  earlier  cases  which  came  before  the  Court 
under  this  section,  it  seems  to  have  been  assumed  that  there 
w^as  jurisdiction  to  remove  the  restraint  altogether  (/) ;  but  in  a 
recent  case  before  the  Court  of  Appeal  {g)y  it  was  pointed  out 
that  to  remove  the  restraint  was  a  very  different  thing  from 
making  a  disposition  binding  the  wife's  interest ;  and  the  appli- 
cation for  the  conversion  of  the  fund  into  an  annuity  for  the 
wife  was  accordingly  refused.     This  case  must  be  taken  as  over- 

(y)  Wilton  v.  Hill,  25  L.  J.,  Ch.  (d)  Bohinson  v.   WheelivrigM,    6 

166 ;  Wall  v.  Bogers,  L.  E.,  9  Eq.  De  G.,  M.  &  G.  535. 

68;  Heath  v.  Wickham,   6  L.  E.,  (c)  44  &  45  Vict.  c.  41,  s.  39. 

It.  285.  (/)  Hodges  v.  Hodges,  20  Ch,  D. 

(z)  jyOechsner  v.  8coU,  24  Beav.  749;  Musgrave  v.  Sandeman,  48  L. 

239.  T.  216. 

(a)  Be  Keane,  L.  E.,  12  Eq.  116.  {g)  Be   Warren's    Settlement,    49 

(6)  Cooper  v.  MacdonaU,  7  Ch.  L.  T.   696.    See  also   Tamplin  v. 

D.  288.  Miller,  30  W.  E.  422. 

(c)  45  &  46  Vict.  c.  38,  s.  61  (6). 
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ruKng  Hodges  v.  ffodges  (h),  where  the  fund  was  applied  in  Chap,  xi.b.8. 
payment  of  the  married  woman's  debts. 

Where  the  property  consists  of  a  fund  in  Court,  it  will  not  be 
paid  out  except  on  the  separate  examination  of  the  married 
woman  (/). 
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The  wife's  pin-money  has  several  points  of  resemblance  to  Chap.  Zl.  b.  4. 
her  separate  estate,  and  in  some  respects  is  but  faintly  dis-  Reaembles 
tinguishable  from  it.  "^^"^^  ^• 

Pin-money  may  be  defined  as  a  provision  for  the  wife's  dress  Definition, 
and  pocket,  to  which  there  is  annexed  a  duty  of  expending  it  in 
her  "personal  apparel,  decoration,  or  ornament"  (k). 

In  this  respect  it  differs  from  separate  property  which,  as  we  How  it  differs 
have  seen  (/),  the  wife  enjoys  as  a  feme  sole-y  and  subject  to  no  ^g^. 
duty  or  control  in  the  mode  of  its  application. 


(h)  20  Ch.  D.  749. 

(t)  Musgrave  v.  Sandeman^  supra. 
See,  however,  Hodgesy.Hodges,supra, 

{k)  Per  Lord  Langdalo,  Jodrell 
V.  Jodrell,  9  Beav.  45.  Its  amount, 
however,  is  occasionally  so  great  as 
to  suggest  that  something  more  is 
meant  than  a  provision  for  dress,  or 
pocket-money.  Thus  the  marriage 
settlement  of  Mrs.  Wellesley  Pole 
secured  her  an  income  of  13,000?. 
a-year  for  pin-money.  See  2  Russ. 
1.  And  as  to  the  duty  of  expending 
it  in  personal  decoration.  Lord  St. 


Leonards  (in  his  work  on  the  Law 
of  Property  as  administered  by  the 
House  of  Lords,  p.  166)  holds  it  to 
be  a  duty  of  imperfect  obligation. 
Johnson  says  pin-money  means  an 
**  allowance  for  the  wife's  private 
expenses  without  account"  Besides 
personal  decoration,  its  objects,  it 
would  appear,  may  be  charities  to 
the  poor,  and  largesses  to  servants, 
or  attendants.  See  Howard  v. 
2)i>%,2Cl.&Fin.634,658;  SBligh, 
224. 

{I)  See  ante,  p.  285. 
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Chap.  XI.  1. 4. 

How  from 
parapher- 
nalia. 

When  wife 
presumed  to 
waive  pin- 
money. 


If  she  suirive 
entitled  only 
to  one  year's 
arrear. 

Effect  of  her 

becoming 

insane. 


Pin-money  also  differs  from  paraphernalia,  inasmnch  as  it  is 
enjoyed  by  the  wife  during  coverture;  whereas  her  right  to 
paraphernalia  does  not  arise  till  she  has  become  a  widow  (o). 

It  would  seem  that  pin-money  is  generally  imderstood  to 
move  from  the  husband.  The  law  apparently  conceives  that 
the  splendour  of  the  wife's  appearance  contributes  to  his  enjoy- 
ment (d)  ;  and  she  is  to  attire  herself  according  to  his  rank,  not 
her  own. '  Therefore,  if  she  permit  her  pin-money  to  run  in 
arrear,  it  is  said  that,  should  she  survive  her  husband,  she  will  be 
entitled  to  demand  only  one  year's  arrear  prior  to  his  death  (e). 

It  has  even  been  decided  by  the  House  of  Lords,  that  if  she 
become  insane,  and  so  remain  till  her  death,  her  personal  repre- 
sentatives will  not  be  allowed  anj/  arrears,  even  although  the 
pin-money  were  secured  by  an  ante-nuptial  settlement  (/). 


(c)  See  ante,  p.  114. 

{d)  Lord  Brougham  held,  in 
Howard  v.  Dighy  (2  CI.  &  Fin.  658, 
and  8  Bligh,  224),  that  pin-money  is 
**  a  fund  which  the  wife  maybe  made 
to  spend  diiring  the  coverture  by  the 
intercession  and  advice,  and  at  the 
instance  of  her  husband."  The  hus- 
band may  say  to  his  wife,  "  If  you 
do  not  dress  yourself  as  you  ought 
to  do,  what  occasion  have  you  for 
pin-money  ?  "  Again,  his  Lordship 
adds,  **  To  be  spared  the  eyesore  of 
a  wife  appearing  as  misbecomes  her 
station— that  is  the  object  of  pin- 
money."  Lord  St.  Leonards,  how- 
ever, in  his  work  on  the  Administra- 
tion of  the  Law  of  Property  by  the 
House  of  Lords,  p.  166,  says:  **  The 
wife's  pin-money  is  not  a  fund  which 
she  maybe  made  to  spend  during  her 
coverture.  She  may  recover,  if  she 
pleases,  her  pin-money  annually, 
or  at  the  times  fixed  by  the  settle- 
ment ;  and  though  she  were  a  miser 
.  and  a  slattern,  her  husband  would 
be  without  remedy.  Nothing  could 
strike  more  fatally  at  the  peace  of 
families  than  a  doctiine  which  would 
enable  a  husband  to  coerce  his  wife 


in  the  expenditure  of  her  pin-money, 
or  call  her  to  an  account  for  its  ap- 
plication." 

(c)  Peacock  v.  Monky  2  Yes.  sen. 
190 ;  Thrupp  v.  Harman,  3  Myl.  & 
K.  513.  See,  however,  Ridout  v. 
Lewis,  1  Atk.  269. 

(/)  See  Lord  Chancellor  Broug- 
ham's speech  in  Hovmrd  v.  Dighy, 
2  CI.  &  Fin.  651,  and  8  Bligh,  224. 
Lord  St.  Leonards  (Law  of  Pro- 
perty as  administered  by  the  House 
of  Lords,  p.  163),  in  commenting 
on  Howard  v.  Dighy,  observes,  "The 
wife  was  incapable  of  assenting  to 
the  husband's  appropriating  any 
part  of  the  pin-money  to  his  own 
use.  If  the  wife,  whilst  sane,  had 
i-eceivedher  pinr  money,  any  savings 
would,  notwithstanding  what  was 
said  in  the  House  of  Lords,  on  the 
general  doctrine,  clearly  belong  to 
the  wife  surviving.  During  the 
lunacy  there  was,  we  will  suppose, 
a  large  saving.  Why  should  she, 
surviving,  be  deprived  of  her  right 
to  it?  Suppose  her  then  to  have 
recovered  her  mental  faculties  (she 
lived  five  years  after  her  husband), 
why  should  she  not  have  the  fund 
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The  object,  in  short,  of  pin-money  is  to  enable  the  wife  Chap.nLf.4. 
(without  constantly  appealing  to  her  husband)  to  attire  and 
deck  herself  in  a  style  corresponding  with  his  position  in  the 
world. 

If  the  pin-money  be  secured  by  ante-nuptial  settlement  or  Wife's  mis-  - 
articles,  the  misconduct  of  the  wife,  how  flagrant  soever,  will  not  necessarily  a 
prevent  the  Court  from  enforcing  her  rights  so  secured  (g),  cSm.    ^ 

It  was  formerly  the  practice  to  secure  the  payment  of  the  Howsecurod. 
wife's  pin-money,  by  limiting  the  family  estates  in  the  marriage 
settlement  to  trustees  for  a  long  term  of  years,  called  the  pin- 
money  term,  the  trusts  of  which  were  to  raise  an  annuity  for  the 
wife  during  coverture  (h).  But  it  is  submitted  that,  having 
regard  to  the  provisions  of  the  Married  Women's  Property  Act, 
1882,  the  term  of  years  is  no  longer  necessary,  and  that  it  will 
for  the  future  be  equally  efficacious  to  limit  a  legal  rent-charge 
of  the  requisite  amount  to  the  wife  during  the  coverture  without 
power  of  anticipation  (i).  She  will,  under  the  Conveyancing 
and  Law  of  Property  Act,  1881  (A),  be  thereupon  entitled  to  all 
the  remedies  for  the  recovery  of  the  rent-charge,  which  were 
formerly  available  under  the  limitations  of  the  settlement. 


belonging  to  her  by  contract — and 
remaining  unpaid  and  unapplied — 
to  add  to  her  enjoyments — to  replace 
ber  long-neglected  wardrobe,  and 
the  ornaments  of  her  person — to  re- 
establish her  charities — to  reward 
her  ancient  dependants  ?  Her  lunacy, 
no  doubt,  was  a  heavy  calamity;  but 
the  husband  was  not  to  seek  for 
compensation  in  appropriating  the 
income  expressly  provided  for  her 
by  her  marriage  settlement.  I  have 
once  more  looked  into  all  the  cases 
on  this  subject ;  but  I  cannot  £nd 
any  which  would  support  this  deci- 
sion of  the  House  of  Lords.  There 
are,  however,  several  which  it  would 
seem  to  be  difficult  to  reconcile  with 
that  authority."    The  truth  is,  the 


rules  respecting  pin-  money  are  not 
very  rational ;  but  fortunately  few 
cases  now  arise  upon  it.  Separate 
use  has,  in  a  great  measure,  super- 
seded it.  The  theory  propounded 
by  Lord  Chancellor  Brougham  in 
Howard  v.  Dighy,  and  that  put  for- 
ward by  Lord  St.  Leonards  in  this 
note,  are  widely  opposed.  Yet  both 
have  the  merit  of  plausibility. 

(^f)  Moore  v.  Moore,  1  Atk.  272. 
See  ante,  p.  234,  as  to  settle- 
ments in  pursuance  of  ante-nuptial 
articles. 

(A)  Dav.  Conv.,  3rd  ed.,  vol.  iii., 
403. 

(t)  See  Key  &  Elphinstone's 
Precedents,  2nd  ed.,  vol.  ii.,  558. 

(A;)  44  &  45  Vict.  c.  41,  s.  44. 
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Chap.  XI.  8.  0.      Formerly  the  husband  was,  by  the  common  law,  entitled  to  the 

Formerly  the  "  fruits  of  his  wife's  labour.     But,  independently  of  the  statutory 

thew^ ^       protection  of  recent  years,  the  earnings  of  married  women  were 

might  be  her    ^  many  cases  preserved  for  their  benefit  by  the  Court  of  Chan- 
separate  .  . 
property.         eery  under  the  doctrine  of  separate  use.    For,  if  a  husband  agreed 

with  his  wife  that  she  should  be  at  liberty  to  carry  on  a  separate 
trade  or  business, — and  such  an  agreement  might  be  established 
by  acts,  as  well  as  by  the  most  formal  instnmient, — the  husband 
was  in  equity  converted  into  a  trustee  for  the  wife,  not  only  of 
•the  profits  which  she  made,  but  of  the  stock-in-trade,  capital  and 
effects  employed  in  the  business  (ez).  In  an  early  case  (5),  a  hus- 
band allowed  his  wife  to  dispose  and  make  profit  of  the  butter, 
eggs,  poultry,  pigs,  fruit,  and  other  trivial  matters  arising  from 
his  farm  for  her  separate  use,  calling  it  pin-money ;  and  he  had 
borrowed  from  her  100/.,  to  make  up  the  purchase-money  of 
an  estate.  Although  the  agreement  was  post-nuptial,  and  not 
evidenced  by  any  vnriting,  the  Lord  Chancellor  (c)  decreed  that 
the  widow  was  entitled  to  prove  as  a  creditor  for  the  100/., 
observing  that  "  the  courts  of  equity  have  taken  notice  of  and 

(a)  Ashworth  v.  Outramy  5  Ch.  D.  [h)  Slanning  v.  Style,  3  P.  Wins. 

923,  and  see  the  cases  there  cited.         334. 

(c)  Lord  Talbot. 
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allowed  feme  coverh  to  have  Beparate  interests  by  the  husbands'  Cfhap.  xi.  s.  ff. 
agreements"  (rf). 

The  question  was,  whether  the  business  was  carried  on  solely 
by  the  wife,  or  jointly  by  her  and  her  husband,  and  was,  as  it  is 
now  under  the  recent  statute,  a  question  of  fact.  If  it  was  the 
sole  business  of  the  wife,  the  trade  property  was  not  distributable 
under  her  husband's  fiat ;  but  if  it  was  a  joint  business,  or  if 
the  husband  participated  in  its  benefits,  then  the  trade  property 
was  affected  by  his  obligations,  and  he  was  held  liable  for  goods 
supplied  for  the  purposes  of  the  business  (<?). 

Such  an  agreement  between  the  husband  and  wife  might  not 
in  some  cases  have  been  entered  into,  or  it  might  be  difficult 
to  establish,  and  for  these  the  Act  of  1870  provided  a  statutory  Act  of  1870. 
remedy.     By  the  first  section  it  was  enacted  that —  .    . 

"  The  wages  and  earnings  of  any  married  woman  acquired  or  gained  by 
lier  after  the  passing  of  this  Act,  in  any  employment,  occupation,  or 
trade  in  which  she  is  engaged,  or  which  she  carries  on  separately  from 
her  husband,  and  also  any  money  or  property  so  acquired  by  her  through 
the  exorcise  of  any  literary,  artistic,  or  scientific  skill,  and  all  investments 
of  such  wages,  earnings,  money  or  property,  shall  be  deemed  and  taken  to 
be  property  held  and  settled  to  her  separate  use,  independent  of  any 
husband  to  whom  she  may  be  married,  and  her  receipts  alone  shall  be  a 
good  discharge  for  such  wages,  earnings,  money,  and  property"  (/). 

The  case  of  Ashworth  v.  Out  ram  {g)  was  decided  as  much  AiJiworthY. 
upon  the  general  principles  of  courts  of  equity  as  under  the  "  ^^^' 
special  provisions  of  the  Married  Women's  Property  Act,  1870. 
The  facts  were  shoriily  as  follows : — In  the  year  1855,  Sarah 
Outram,  then  Sarah  Fairbank,  spinster,  became  the  housekeeper 
of  Thomas  Outram  and  manager  of  part  of  his  farming  business. 
He  shortly  afterwards  engaged  to  marry  her,  but  the  marriage 
did  not  take  place  till  1874.  Sarah  Fairbank,  with  the  know- 
ledge and  consent  of  Thomas  Outram,  in  1861  commenced  the 

{d)  As  to  gifts  from  husband  to  (f)  Jarman  v.  Woolloton,  3  T.  E. 

wife,  see  Walter  v.  UodgCy  2  Swanst.      618;  Petty  t,  Anderson,  3  Bing.  170 ; 


92 ;  Mews  v.  Meivs,  15  Beav.  529 

Hayes  v.  Kindershy,  2  Sm.  &  G.  195 

Baddeley  v.  Baddeley,  9  Ch.  D.  113 

Fox  V.  Hawksy  13  Ch.  D.  822 ;  Be         {g)  6  Ch.  D.  923. 

Breton's  Estate,  17  Ch.  D.  416. 


Barlow    v.   Bishop,    1   East,  432; 
Cotes  V.  Davis,  1  Oampb.  485. 
(/)  33  &  34  Vict.  c.  93,  s.  1. 
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Cfhap.Zl.i.  0.  businefls  of  fruit  preserving,  whioh  ultimately  developed  into  a 
~  profitable  wholesale  business.  At  the  date  of  the  marriage  there 
was  a  considerable  balance  at  her  bankers,  and  a  large  stock  of 
preserves  on  the  premises  of  her  husband.  She  continued  after 
the  marriage  to  carry  on  the  preserving  business  in  precisely  the 
same  way  as  before,  even  to  the  extent  of  retaining  her  maiden 
name  upon  the  pots  of  preserves.  Within  a  few  months  of  the 
marriage  Thomas  Outram  died  intestate,  whereupon  his  widow 
claimed  to  retain  the  business  as  her  own,  and  refused  to  take  out 
administration,  which  was  granted  to  one  of  his  sisters ;  and  an 
action  was  commenced  for  the  administration  of  his  estate. 

In  this  action  it  was  decided  that  the  capital  and  stock-in- 
trade  of  the  business  belonged  to  the  widow,  and  were  not  part 
of  the  husband's  estate.  This  decision  might  possibly  have 
been  the  same,  even  if  the  Married  Women's  Property  Act,  1870, 
had  not  been  passed ;  and,  indeed,  Baggallay,  L.  J.,  founded  his 
judgment  on  general  principles  of  equity,  and  not  upon  the 
provisions  of  the  statute.  But,  on  the  other  hand.  Lord  Cole- 
ridge, C.  J.,  and  James,  L.  J.,  seem  to  have  relied  principally 
upon  the  section  to  which  reference  has  been  made. 
^**^®I^'  A  married  woman  was  also  empowered  by  that  Act  (A)  to 

woman  to  sue  maintain  an  action  in  her  own  name  for  the  recovery  of  any 
of^fl^iarate^  wages,  earnings,  money  and  property  by  the  Act  declared  to  be 
property.  j^^p  separate  property,  and  was  declared  to  be  entitled  to  the 
same  remedies,  civil  and  criminal,  for  its  protection,  as  if  she 
were  an  unmarried  woman ;  but  these  remedies  extended  no 
further,  and  did  not  give  a  married  woman  any  general  right 
to  contract  or  to  sue  in  her  own  name  for  damages  for  breach  of 
contract. 

These  provisions  have  now  been  repealed,  but  are  re-enacted 
in  substantially  identical  terms  by  the  Act  of  1882.(«).  But  it 
must  be  borne  in  mind  that  the  limitation  above  alluded  to,  as 
subsisting  under  the  Act  of  1870,  no  longer  exists,  for  now  a 
married  woman  can  enter  into  contracts,  and  sue,  and  be  sued,  in 
her  own  name  as  if  she  were  a  feme  sok.  Under  this  Act,  as 
weU  as  under  the  Act  of  1870,  the  question,  whether  the  circum- 

{h)  33  &  34  Vict.  0.  93,  s.  1 1.        {%)  45  &  46  Vict.  c.  75,  as.  2,  5, 12,  22. 
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Btanoes  of  the  partioulor  case  amount  to  a  separate  trading,  is  Chap.  zi.  i.  0. 
one  of  fact  for  the  jury ;  hut,  in  cases  to  which  the  new  law  what  wiU 
applies,  it  is  presumed  that  much  slighter  evidence  than  was  ^^rate^ 
formerly  necessary  will  suffice  to  establish  this   question  in  *radJi»g- 
favour  of  the  wife,  especially  when  the  business  belonged  to  her 
before  marriage.     The  mere  fact  of  the  husband  living  in  the 
house  at  the  time  when  the  business  is  being  separately  carried  on 
by  the  wife,  does  not  deprive  the  wife  of  the  protection  afforded  by 
the  Act  (A).    Among  the  almost  conclusive  indications  of  "sepa- 
rate trading  "  may  be  mentioned  the  retention  of  the  woman's 
maiden  name  in  the  business,  and  the  existence  of  a  separate 
banking  account  in  her  name(/).     Separate  trading  was  held 
to  have  subsisted,  where  the  husband  having  been  removed  to 
an  infirmary,  the  wife,  with  the  help  of  friends,  continued  the 
business  in  which  he  had  been  engaged,  and  the  husband, 
on  his  retuTQ,  did  not  interfere  with  the  business  {m).     It  was 
also  so  held,  where  the  wife  kept  a  private  hotel  (n) ;  but  where 
the  husband  acted  in  the  business  as  the  agent  of  the  wife,  or 
the  wife  as  manager  for  the  husband,  it  was  held  that  she  was 
not  carrying  on  a  separate  trade  (o). 

When  the  wife,  after  the  death  of  her  husband,  claims  certain 
property  as  pertaining  to  her  separate  trade,  her  evidence  must 
be  corroborated,  or  else  she  can  obtain  no  relief.  Thus  it  has 
been  held,  that  in  the  absence  of  proof  of  an  unequivocal,  com- 
plete and  final  intention  on  the  part  of  a  husband  to  constitute 
himself  a  trustee  for  his  wife,  the  Court  will  not  after  his  death, 
upon  her  uncorroborated  statement  that  he  expressly  authorized 
her  to  carry  on  upon  her  own  account  the  business  of  a  farm 
which  she  had  rented  before  marriage,  and  to  treat  the  proceeds 
as  her  separate  property,  admit  her  claim  as  against  his  estate  to 
the  proceeds  of  the  farm,  which  were  invested  by  him  during  his 
lifetime  (p). 

(Jfc)  Lovell  V.  Newton,  4  C.  P.  D.  7.  (m)  LoveU  v.  Newton,  4  C.  P.  D.  7. 

(/)  Ashworth  v.  Outram,  5  Ch.  D.  (w)  Woody,  Wood,  19  W.  E.  1049. 

923.     See  further,  as  ti)  what  con-  (o)  Be  Whiitaker,  supra ;  Laporte 

stitutes  separate  trading,  Ex  parte  v.  Cosstick,  23  W.  B.  131. 

Shepherd,  10  Ch.  D.  573 ;  Re  Whit-  {p)  Re  Whittaker,  eupra, 
taker,  21  Ch.  D.  657. 
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Chap.  XI.  B.  0. 

Consequences 
of  separate 
trading. 

Power  to 
contract  and 
to  sue. 


Bankruptcy, 


Bill  or  note. 


Bond. 


Bight  to  sue 
in  her  own 
name. 


Assuming  that  the  wife  is  engaged  in  carrying  on  a  trade 
separate  from  her  husband,  it  becomes  necessary  to  consider  some 
of  the  consequences  of  her  doing  so. 

A  married  woman  being  a  separate  trader  has,  for  the  pur- 
poses of  her  business,  all  the  powers  of  contracting  and  of  suing 
which  are  conferred  by  the  Act  in  respect  of  separate  property 
generally ;  and  she  may,  of  course,  also  bind  her  trade  assets  by 
any  contract  which  she  makes.  It  is  also  provided  that  "  every 
married  woman  carrying  on  a  trade  separately  from  her  husband 
shall,  in  respect  of  her  separate  property,  be  subject  to  the  bank- 
ruptcy laws  in  the  same  way  as  if  she  were  a  feme  sole  "  (q) ;  and 
it  is  to  be  observed  that  on  bankruptcy  all  her  creditors,  and  not 
merely  those  connected  with  the  trade,  will  be  admitted  to  prove 
on  equal  terms.  Formerly,  a  married  woman  trading  could  not 
be  made  bankrupt,  even  though  she  had  separate  estate  (r), 
unless  she  traded  by  custom  as  a  feme  sole  within  the  City  of 
London  («);  unless  her* husband  was  a  convict,  and  so  civilly 
dead  (t) ;  or,  perhaps,  imless  she  had  been  constituted  a  fefne  sole 
by  statute,  as  when  living  apart  from  her  husband,  under  a 
decree  of  judicial  separation  or  a  protection  order  (w). 

Formerly,  when  a  bill  of  exchange  or  promissory  note  was 
given  to  a  married  woman,  her  husband  alone  could  indorse  or 
sue  upon  it  (x)  ;  and,  in  like  manner,  if  a  bond  were  given  to 
husband  and  wife,  the  husband  alone  might  have  sued  on  it  as 
on  a  bond  made  to  himself  (y) ;  but  now,  in  such  matters,  a 
position  of  independence  has  been  conferred  upon  a  married 
woman,  which  entitles  her  to  maintain  an  action  in  her  own 
name. 


-  {q)  45  &  46  Vict.  c.  75,  s.  1  (5). 
Under  the  old  law  the  wife  of  a  man 
ctviliter  mortuus  was,  if  a  trader, 
liable  to  bankruptcy;  Ex  parte 
Franks,  7  Bing.  762 ;  but  see  Wil- 
Uamson  v.  Dawes,  9  Bing.  292.  The 
Act  of  1870  did  not  enable  married 
women  to  be  made  bankrupts ;  Ex 
parte  Jones,  12  Ch.  D.  484  ;  and  see 
Reg.  V.  Robinson,  L.  E.,  1  C.  C.  R. 
80 ;  Day  v.  Freund,  25  W.  E.  222  ; 
Ex  parte  Holland,  L.  E.,  9  Oh.  307 ; 


Ex  parte  Shepherd,  10  Ch.  D.  573. 

(r)  Ex  parte  Jones,  L,  E.,  12  Ch. 
D.  484 ;  Ex  parte  Holland,  L.  E., 
9  Ch.  307. 

(s)  2  Eoper,  Husband  and  Wife, 
124  ;  Lavie  v.  Phillips,  3  Bur.  1776. 

{ty  Ex  parte  Franks,  7  Bing.  762. 

(u)  20  &  21  Vict.  c.  85,  ss.  21,  26; 
41  &  42  Vict.  c.  19. 

{x)  Mason  v.  Morgan,  2  A.  &  E.  30. 

(y)  Ankerstein  v.  Clarke,  4  Term 
Eep.  616. 
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A  married  woman  being  empowered  by  the  Act  of  1870  to  Chap.  ZI.  •.  0. 
take  proceedings  for  "  the  protection  and  security  "  of  her  sepa- 
rate property,  was  entitled  to  maintain  an  action  against  her 
bankers  for  dishonouring  cheques  drawn  by  her  in  respect  of 
her  separate  trade,  or  for  not  duly  presenting  or  not  giving  due 
notice  of  dishonour  of  a  bill  of  exchange  acquired  by  her  in 
Buch  trade,  and  intrusted  to  them  by  her  for  presentment  (z) ; 
and  d  fortiori  under  the  Act  of  1882  she  is  entitled  to  the  same 
remedies.  It  would  seem  that  she  can  also  obtain,  if  the  special 
circumstances  justify  the  interference  of  the  Court,  an  injunction 
restraining  her  husband  from  intermeddling  with  her  separate 
property  {a). 

The  trade  which  the  Acts  contemplate   being  carried  on  Separate 
"  separately  from  her  husband,"  may  be  so  carried  on  in  part-  be  in  ^rtner- 
nership  with  any  other  person  or  persons,  without  imposing  on  ^P' 
the  husband  the  liabilities  of  a  partner  (6) ;  and  even  with  her 
husband  she  may  form  a  quasi  partnership  (c) ;  but  it  is  pre- 
sumed that  in  order  to  establish  such  a  relation  the  evidence 
should  be  very  clear. 

The  husband  was  formerly  liable  for  the  debts  of  the  concern,  The  hua- 
if  it  appeared  that  he  participated  with  his  wife  in  its  benefits,  ties  where  he' 
Thus,  in  Petty  v.  Anderson  (rf),  the  husband  and  wife  were  Participated, 
living  together,  and  the  business  was  carried  on  in  the  house, 
though  the  wife's  name  appeared   alone  in  the  purchase  of 
goods,  in  the  bills  of  parcels,  in  the  parish  rates,  and  in  a 
contract  with  the  parish  oflScers ;  yet,  inasmuch  as  the  husband 
partook  of  the  profits,  and  was  cognizant  of,  and  assented  to, 
the  dealings,  he  was  held  liable  for  goods  delivered  at  the  house 
for  the  purposes  of  this  trade  {e).    It  would  seem,  however,  that 
now,  unless  actual  partnership  be  established,  the  mere  fact  that 
the  profits  of  the  wife's  trading  are  enjoyed  by  the  husband 
will  not  render  him  liable  for  the  debts  of  the  business. 

(z)  Summtrs  v.   The  City  Bank,  ley  on  Partnership,  bk.  i.  ch.  3, 

L.  E.,  9  C.  P.  680.  8.  2. 

(a)  Green  v.  Green,  6  Hare,  400,  (c)  Be  Childa,  L.  E.,  9  Ch.  508. 

n. ;  Wood  v.  Wood,  19  W.  E.  1049;  {d)  3  Bing.  170. 

Symonds  v.  Hallett,  24  Ch.  D.  346.  (c)  See  Barlow  v.  Bishop,  1  East, 

(6)  Formerly  a  married  woman  432 ;  and  Cotes  v.  Davies,  1  Camp, 

could  not  be  a  partner.    See  Lind-  485. 
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Chap.  XI.  1. 0.  Nothing  in  the  recent  Act  seems  to  throw  any  light  upon  the 
questions,  whether  the  wife  can,  against  the  wishes  of  the 
husband,  cany  on  a  separate  trade,  or  whether  the  husband  can 
by  any  legal  process  restrain  her  from  so  doing. 

With  regard  to  the  "  custom  of  London,"  by  which  a 
married  woman  was  enabled  to  trade  as  2.  feme  sole^  the  following 
passages  are  extracted  from  the  learned  and  elaborate  work  of 
Mr.  Eoper  (/).  The  custom,  as  translated  from  the  Liber 
Albus  in  the  town-clerk's  oflSce,  is  as  follows : — 


Separate 
trading 
according  to 
the  custom  of 
London. 


Extract  from 
the  Liber 
Albufl. 


Where  a  feme  covert  of  the  husband  useth  any  craft  in  the  said  city  on 
her  sole  account  whereof  the  husband  meddleth  nothing,  such  a  woman 
shall  be  charged  as  a  feme  sole  concerning  everything  that  toucheth  the 
craft,  and  if  the  husband  and  wife  be  impleaded,  in  such  case  the  wife 
shall  plead  as  a  feme  sole ;  and  if  she  be  condemned,  she  shall  be  com- 
mitted to  prison  till  she  have  made  satisfaction,  and  the  husband  and 
his  goods  shall  not  in  such  case  be  charged  nor  impeached. 


Upon  this  custom,  Mr.  Eoper  says : — 

The  trade  must  be  carried  on  within  the  city,  and  on  the  wife's  «o?« 

account ;  it  seems,  therefore,  that  if  by  any  means  it  can  be  proved  that 

her  husband  had  any  concern  in  it,  the  case  will  not  be  protected  by  the 

custom  [g). 

Husband's  The  husband's  intermeddling  is  expressly  provided  against  by  the 

intermeddling  custom.     He  may,  however,  determine  his  wife's  trading  in  future,  but 

excluded.  j^^  cannot  do  so  in  retrospect;  neither  can  he  do  any  act  to  injure  her 

creditors,  who  are  entitled  to  be  satisfied  out  of  her  property  in  trade ; 

but  after  those  demands  are  satisfied,  he  may,  as  it  would  seem,  by  law, 

possess  himself  of  the  surplus  of  her  property ;  for  the  custom  does  not 

extend  to  this  point,  it  regarding  only  trade  and  commerce  (A). 


"Wifemighthe      The  wife,  according  to  this  custom,  was  held  liable  to  a 
m^^e  a  bank-  eommission  of  bankruptcy  (i). 


(/)  2  Rop.  Hus.  &  Wife,  124. 

[g)  Langham  v.  Bewetty  Oo.  Car. 
68. 

{h)  Lame  v.  Phillips^  3  Burr. 
1776. 


(i)  Lavie  v.  Phillips,  ubi  supra; 
Ex  parte  Carrington,  I  Atk.  206. 
See  Beard  v.  Webb,  2  Bos.  &  Pul. 
93,  where  Lord  Eldon,  then  Lord 
Chief  Justice  of  the  Common  Pleas, 
comments  on  the  cases. 
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The  putting  asunder  of  those  whom  Q-od  has  joined  together, 
is  prohibited  by  the  policy  of  the  law  and  the  precepts  of 
religion.  Hence,  all  attempts  to  separate  husband  and  wife 
were  anciently  censured  as  contra  bonoa  mores. 

Again,  the  voluntary  parting  of  married  persons  by  their 
own  private  arrangement  necessarily  implied  some  contract 
between  them.  This,  however,  according  to  the  text  of  little- 
ton,  could  not  be :  for  he  tells  us,  "  they  are  but  one  person  in 
law,"  and  so  are  incapable  of  contracting  with  each  other. 
Hence,  all  agreements  for  separation  between  husband  and  wife 
were  anciently  treated  as  nullities. 

But  in  cases  of  adultery,  and  in  cases  of  cruelty,  on  the  part 
either  of  husband  or  wife,  the  Church  allowed,  and  by  her 
spiritual  Courts  awarded,  sentences  of  divorce  d  mensd  et  ihwo. 


Ghap.xn.s.1. 

Separations 
by  private 
arrangfement 
anoientlj  cen- 
sured. 

Treated  as 
nullities. 


Eoolesiastical 
sentences  of 
divorce  for 
adultery  and 
for  cmelty. 
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Chap.  XII.  S.1, 


Futile  opera- 
tion of  Huch 
sentencea. 


Sabstitution 
of  priyate 
separatiuns, 
and  sanction 
of  the  civil 
Courts. 


Extension  of 
private  sepa- 
rations to 
other  cases 
than  those  of 
adultery  and 
crueltj. 


And  the  practice  of  granting  such  sentences  for  such  oflPenoes 
became  a  part  of  our  social  institutions,  and  was  recognized  in 
our  temporal  tribunals.  So  that  for  adultery,  or  for  cruelty, 
separations  by  ecclesiastical  authority  might  take  place  without 
any  breach  of  the  law,  and  (as  we  must  suppose)  without  any 
offence  to  religion. 

Therefore,  when  it  was  said,  as  in  many  cases  it  was  affirmed, 
that  the  separation  of  husband  and  wife  was  "  prohibited  by 
the  policy  of  the  law  and  the  precepts  of  religion,"  the  pro- 
position must  be  received  with  those  exceptions  and  qualifications 
which  the  decisions  of  the  spiritual  Courts  annexed  to  it. 

The  sentences  of  divorce  d  7nensd  et  thoro  granted  by  those 
Courts  did  not  often,  it  must  be  owned,  repay  the  pains  bestowed 
in  obtaining  them.  For,  what  was  their  effect  ?  The  husband 
and  wife  were  indeed  personally  severed  from  each  other ;  but 
the  tie  of  matrimony  remained  still  unloosed.  They  did  not 
cease  to  be  spouses ;  they  were  merely  discharged  from  the 
duty  of  cohabitation.  They  might  at  any  time  again  come 
together,  and  by  mutual  consent  put  an  end  to  the  sentence, 
which  in  fact  contemplated  and  invited  a  reconciliation. 

Under  these  circumstances,  it  was  a  natural  reflection,  that 
for  sentences,  so  futile,  so  inconclusive,  and  so  unsatisfactory, 
separations  en  j^ftis  might  advantageously  be  substituted  in  all 
cases  of  adultery  or  of  cruelty,  where  the  parties  concerned  had 
sense  enough  to  agree  to  such  private  arrangements;  which, 
consequently,  were  frequently  resorted  to  by  the  laity,  and 
came  gradually  to  be  countenanced  by  the  temporal  Courts, 
upon  the  principle  that  all  the  good  purposes  of  an  ecclesiastical 
sentence  might  thereby  be  attained  without  the  cost,  exposure 
and  humiliation  necessarily  incident  to  a  judicial  inquiry  (a). 

More  recently  it  will  be  found  that  the  temporal  Courts, 
proceeding  on  considerations  of  utility  and  convenience,  saw 
reason  for  extending  their  sanction  to  voluntary  separations  in 
cases  where  neither  adultery  nor  cruelty  appeared. 


(a)  "Is  it  desirable,"  said  Lord 
Cottenham  in  the  House  of  Lords, 
"  that  parties  should  be  compelled 
to  bring    such    complaint  in  the 


Ecclesiastical  Court  to  public  dis- 
cussion?" See  Wilson  v.  Wihon, 
1  House  of  Lords'  Cases,  538. 
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But,  in  the  words  of  one  who  wrote  too  little,  and  died  too  (niap.xii.s.i. 
Boon  (J), — 

It  may  be  doubted  whether  there  is  any  principle  of  policy  which  Reasons  for 
requires  that  matrimonial  disputes  (unlike  all  others)  should  never  be  ^^a!^^^ 
settled  by  private  adjustment,  and  which  renders  it  better  to  litigate  ration, 
than  to  compromise  them.  In  cases  where  there  has  been  on  one  side 
that  species  of  misconduct  which,  according  to  law,  ought  to  be  followed 
by  a  state  of  separation,  the  public  is  not  injured  if  the  guilty  party 
acquiesces  without  a  judicial  process  in  that  state  which  the  law  has 
declared  to  be  right.  In  other  cases  where  the  conduct  has  not  been 
such  as  to  form  a  ground,  according  to  the  law  of  the  Ecclesiastical 
Courts,  for  a  compulsory  divorce,  it  is  still  a  material  question  whether 
causes  of  less  moment  may  not  morally  justify  a  separation  by  consent. 
And  though  the  circumstances  may  sometimes  be  such  as  not  even  to 
afford  a  moral  justification,  it  is  to  be  remembered  that  the  law  does  not 
imdertake  the  task  of  enforcing  every  moral  duty ;  and  while  the  parties 
immediately  concerned  are  satisfied,  it  is  by  no  means  clear  that  any 
public  interest  renders  it  necessary  for  courts  of  justice  to  interfere,  and 
enter  in  each  case  upon  an  inquiry  into  moral  conduct ;  an  inquiry  often 
so  difficult  and  intricate,  that  any  conclusion  which  they  might  arrive  at, 
would  be  as  likely  to  be  wrong  as  to  be  right.  The  wide  difference 
between  the  views  of  different  judges  upon  these  points  proves  that  it  is 
at  least  questionable  whether  the  toleration  at  present  allowed  to  volun- 
tary separations  ought  to  be  withdrawn. 

The  toleration  here  referred  to  has  certainly  not  been  with-  Private  sepa- 
drawn  since  the  time  when  Mr.  Jacob  wrote  (c).     On   the  enforced  by 
contrary,  private  separations  have  not  only  been  judicially  c^^, 
sanctioned,  but  have  actually  been  enforced  by  the  temporal 
tribunals;  and  this  too  in  cases  where  there  was  no  charge 
either  of  adultery  or  of  cruelty. 

When  husband  and  wife  are  separated  by  private  arrange-  After  separa- 
ment,  they  still  continue  to  be  husband  and  wife  as  before :  for,  atm  Eusband 
in  the  great  case  of  Marshall  v.  Button {d)^  a  principle  (which  "^<^^^®J 
had  been  disturbed  by  some  prior  determinations)  was,  upon 
much  consideration,  and  vrith  great  solemnity,  affirmed  and 
reiterated  by  the  Court  of  King's  Bench,  to  this  effect,  namely, 
that  husbanij  and  wife  cannot  by  mutual  agreement  change  their 
legal  characters  and  capacities. 

But  although  this  is  undoubtedly  true  on  the  one  hand,  it  J^*  reHeved 

°  •^  '        from  cohabi- 

tation. 
{h)  The   late  Mr.  Jacob.       See         (c)  1824. 
2  Hop.  277,  n.  {d)  8  Term  Eep.  545* 

M.  X 
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%ap.xiLs.l.  is  equally  oleax  on  the  other,  that  a  deed  of  separation  properly 
'  framed  will  discharge  hoth  hushand  and  wife  from  the  per- 

formance of  one  of  the  cardinal  nuptial  duties — ^the  duty  of 
cohabitation. 
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OhAp.xil.s.2.  An  agreement  for  the  separation  of  husband  and  wife  is 
usually  by  formal  deed ;  but,  like  other  agreements,  it  may  also 
be  by  executory  articles  {e). 

Separation  deeds  usually  contain  stipulations  with  reference 
to  (1)  the  husband  and  wife  living  apart ;  (2)  the  property  of 
one  or  both  of  the  parties ;  and  (3)  the  custody  of  the  children. 
Before,  however,  examining  in  detail  the  contents  of  these 
deeds,  some  explanation  should  .be  given  of  the  anomaly,  that 


Separation 
deeds:  usual 
provisions. 


(e)  As  in  the  cases  of  Wilson  y, 
Wilson^  1  H.  L.  Gas.  688;    Van- 


sittaH  V.  Vansittart,  4  K  &  J.  62. 


POWER  TO  ENTER  INTO  CONTRACT.  339 

a  husband  and  wife  were,  under  the  old  law,  capable  of  entering  Chap.xii.s.2. 
into  a  mutual  contract.     It  will  be  found  that  this  power  of  Capacity  of 
contracting  depended  on  the  right  to  compromise  a  matrimonial  ^ntract.*^ 
action,  which  had  been  either  actually  commenced,  or  rendered 
inevitable  by  the  inharmonious  relations  of  the  parties. 

Lord  Selbome,  L.  C,  in  the  most  recent  case  on  the  sub- 
ject (/),  thus  explains  the  difficulty, — 

To  the  general  incapacity  of  husband  or  wife  to  sue  or  to  be  suod  by  each 
other,  matrimonial  suits  between  them  for  a  divorce  d  menad  ei  thoro,  for 
a  dissolution  or  nullity  of  marriage,  or  for  restitution  of  conjugal  rights, 
were  (of  course)  necessary  exceptions ;  and  some  power  to  terminate  such 
suits  by  way  of  compromise  would  appear,  on  sound  principles,  to  have 
been  reasonably  incident  to  the  power  to  institute  and  to  defend  them. 
But  the  reason  founded  upon  the  necessity  of  such  a  case  goes  no  further 
than  this,  that  the  parties  ought  to  be  capable  of  coming  to  an  agreement 
with  each  other  concerning  the  subject-matter  of  the  suit,  so  as  to  make 
its  further  prosecution  (possibly,  also,  the  institution  at  a  future  time  of 
other  similar  proceedings)  unnecessary;  and  that,  if  they  do  so,  that 
agreement  must  be  a  good  consideration  for  any  other  stipulations  con- 
cerning property  which  either  of  them,  acting  within  the  limits  of  his  or 
her  general  legal  competency,  may,  as  part  of  the  same  arrangement, 
make  in  favour  of  the  other.  A.  husband  may  contract  by  a  deed  or 
articles  of  separation  to  pay  an  annuity,  or  to  convey  property,  real  or  per- 
sonal, for  the  benefit  of  his  wife ;  and  a  wife  may  conti*act  to  release  or 
transfer  for  the  benefit  of  her  husband  real  or  personal  estate  settled  to 
her  separate  use,  when  there  is  no  restraint  on  anticipation.  These  are 
not  matters  within  the  scope  of  the  litigation ;  but  as  the  husband  has 
full  power  to  contract  concerning  his  own  property,  and  as  the  wife  has 
full  power  to  contract  concerning  her  separate  estate  with  any  stranger, 
80  may  they,  in  consideration  of  an  agreement  to  compromise  a  matri- 
monial suit,  contract  concerning  the  some  matters  inter  se. — Page  429. 

The  Lord  Chancellor  then  proceeded  to  examine  the  autho- 
rities, and  deduced  from  them  the  three  following  propositions : — 

.  1.  Agreements  for  separation  founded  on  the  compromise  of 
matrimonial  suits  and  differences  are  not  contrary  to  the 
policy  of  the  law. 

2.  The  compromise  of  such  suits  is  a  sufficient  consideration 

for  such  agreements  between  husband  and  wife. 

3.  The  wife,  so  far,  at  all  events,  as  may  be  necessary  to 

enable  such  compromises- to  be  made,  is  to  be  regarded  as 
placed  towards  her  husband  in  the  position  of  9,  feme  sole. 

(/)  CahiU  V.  Cahill,  8  A,  0.  420. 
z2 
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ciiap.xn.s.3.  A  married  woman,  however,  cannot  In  a  separation  deed 
Limits  of  contract  concerning  her  real  or  personal  estate  in  a  manner  in 
contract  which  she  ooTild  not  contract  with  a  stranger  (^).  Thus,  an 
attempt  to  bind  her  separate  property,  in  respect  of  which  she 
is  restrained  from  anticipation,  or  her  real  estate,  or  reversionary 
personalty  (not  separate),  without  the  observance  of  the  statutory 
requirements,  is  futile  and  void  (A). 

Under  the  Married  Women's  Property  Act,  1882,  a  married 
woman's  power  to  contract  is  considerably  enlarged ;  and,  with 
the  sole  exception  of  property  which  she  is  restrained  from 
anticipating,  she  will  henceforward  possess  the  same  power  of 
contracting  by  a  separation  deed  as  the  husband  formerly  had. 
This  extended  operation  of  the  Act  is  due  partly  to  its  enlarging 
the  amount  of  her  separate  property,  and  partly  to  the  power 
which  has  been  conferred  upon  her,  of  entering  into  contracts  as 
well  with  her  husband  as  with  a  stranger. 
Circum-  Contracts  between  husband  and  wife  to  live  apart  from  each 

which  aepara-  other  are  not,  as  they  were  at  one  time  considered  to  be,  against 
may  be  ^^^  policy  of  the  law,  and  may  be  specifically  performed  (r) ; 

entered  into,  gj^j  specific  performance  of  a  covenant  not  to  institute  proceed- 
ings for  restitution  of  conjugal  rights  has  been  enforced  by 
injunction  against  the  husband  (*).  According  to  the  modem 
practice,  the  covenant  would  constitute  matter  of  defence  in  the 
Probate  and  Divorce  Division  (/) ;  and  such  a  defence  is  equally 
available  when  the  wife  is  plaintiff  (m).  And  although  pending 
proceedings  cannot  now  be  restrained  by  injunction,  the  husband 
or  wife  may  be  restrained  from  instituting  proceedings  to  compel 
a  return  to  cohabitation  (n).  If  the  husband  and  wife  enter 
into  a  prospective  arrangement  for  separation  at  a  future  time, 

(g)  CahtU  V.  Cahill,  8  A.  C.  420.  (t)  WiUon  v.  Wilson,  1 H.  L.  Gas. 

See  the  speech  of  Lord  Selbome  at  638 ;  HaH  v.  Hart,  18  Ch.  D.  670. 

p.  431,  where  he  limits  the  gene-  {k)  Hunt  v.  Hunt,  4  De  O.,  F.  & 

rality  of  Sir  G.  Jessel's  propositioiis  J.  221. 

in  Besant  v.  Wood,  12  Oh.  D.  605.  {I)  Marahatt  v.  Manhall,  6  P.  D. 

(h)  Cahill  V.   Cahill,  uhi  supra,  19. 

See  also    Vansittart  v.   Vdnsiitart,  (w)  Marshall    v.   Marshall,    uhi 

4  K.  &  J.  62.  supra. 

(n)  Besant  Y.  Wood,  12  Ch.  D,  605. 
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the  deed  is  void  on  the  ground  of  public  policy,  and  cannot  be  Chap,  xn.  1.2, 
enforced  (0).  The  distinction  thus  drawn  by  the  Courts,  between 
contracts  for  an  immediate  and  for  a  future  separation,  depends 
upon  the  fact,  that  in  the  latter  case  there  can  be  no  immediate 
necessity,  and  therefore  no  justification,  for  entering  into  such  a 
contract. 

A  separation  deed  is  generally  made  between  the  husband,  Form  of  deed, 
of  the  first  part,  the  wife,  of  the  second  part,  and  trustees,  of  the 
third  part.  Trustees  were,  before  the  Married  Women's  Pro- 
perty Act,  1882,  essential  to  the  validity  of  such  a  deed,  for 
a  husband  and  wife  could  not  covenant  with  each  other ;  and 
the  objection  to  these  deeds,  which  at  one  time  prevailed  on  the 
ground  of  public  policy,  seems  to  have  been  overcome  by  the 
consideration  of  the  trustees'  obligations.  "It  has  always," 
said  Lord  Eldon  (^),  "  seemed  to  me  very  difficult  to  hold  these 
deeds  legal.  It  seems  to  be  admitted,  that  a  mere  agreement  to 
live  separate  is  one  that  would  not  be  deemed  valid ;  and  it  seems 
strange,  as  Sir  William  (Irant  observes,  that  if  the  primary  object 
be  vicious,  these  auxiliary  provisions  should  be  held  good,  and 
thereby  that  which  the  law  objects  to  should  be  carried  into 
efiPect"  (q). 

Under  the  recent  Act  it  seems  that  a  husband  and  wife  can 
carry  out  the  arrangement  for  separation  without  the  inter- 
vention of  trustees :  for  they  can  now  enter  into  mutual  cove- 
nants, and  can  convey  property  to  each  other  (;•). 

Where  property  is  to  be  held  in  trust,  trustees  will,  of  course, 
be  added ;  and,  in  that  event,  the  covenants  of  the  parties  will 
be  entered  into  not  only  infer  se^  but  with  the  trustees.     It  may 

(0)  Westmeathr.  Weatmeath,  1  Dow.  contained  in  Worrall  v.  Jacoh^  3  Mer. 

&  CI.  519;  Egerton  r.  Lord  Brown-  at  p.  268,  where  he  says,  "The 

loWy  4  H.  L.  Gas.  1 ;  and  see  post,  object  of  the  coyenants  between  the 

p.  351.  husband  and  the  trustees  is  to  give 

(p)  Weatmeaih  v.  Westmeathf  Jac.  efficacy  to  the  agreement  between 

126,  142.  the  husband  and  the  wife." 

{q)  See  also  Outh  v.  OtUhy  3  Bro.  (r)  The  Married  Women's  Pro- 

Ch.   0.   614;    Legard   v.   Johnson,  perty  Act,  1882,45  &  46  Vict.  c.  75, 

3  Ves.  352.    The  dictum  of  Sir  W.  s.  1 ;  The  Conveyancing  Act,  1881, 

Grant  referred  to  above  seems  to  be  44  &  45  Vict.  c.  41,  s.  50. 
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Chap.  XII.  ■.2.  also  be  mentioned  that,  as  the  authority  of  a  wife  to  pledge  the 
caredit  of  her  husband  is  a  delegated,  not  an  inherent,  authority, 
it  is  terminated  by  a  separation  deed  («),  and  the  covenant  of 
indemnity  usually  entered  into  by  the  trustees  does  not  involve 
them  in  any  serious  liability. 

According  to  a  common  form  the  deed  contains  a  recital 
that  (0— 

IJnliappy  differences  have  arisen  between  the  said  A.  B.  (the  husband) 
and  C.  B.  {the  wife)  by  reason  whereof  they  have  agreed  to  live  separate 
and  to  ent^r  into  the  arrangement  intended  to  be  effected  by  these  presents. 


**  Unhappy 
differences." 


Coyenant  by 
the  huBband, 


that  the  wife 
may  liye  sepa- 
rate from 
him; 

and  that  he 
wiUnot 
compel  her  to 
cohabit  with 
him  or  molest 
her. 


In  Clough  v.  Lambert  (t(),  where  the  words  of  the  recital  were 
merely  that  "  divers  unhappy  differences  subsisted  between  the 
husband  and  wife,  in  consequence  of  which  they  had  agreed  to 
live  separate,"  Sir  Lancelot  Shadwell  held  enough  was  said; 
because  "  there  might  have  been  circimistfuices  alluded  to  by 
the  recital  which  would  have  warranted  a  divorce  d  mensd  et 
t/ioro.^^  It  is  now,  however,  quite  clear  that  the  grounds,  which 
would  warrant  a  decree  for  dissolution  of  marriage  or  for  a 
judicial  separation,  are  not  indispensable  to  support  a  deed  of 
separation  (x). 

The  deed  then  proceeds : — 

Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said  agreement 
and  for  effectuating  the  said  arrangement,  and  in  consideration  of  the 
covenants  herein  contained,  ho  the  said  A.  B.  doth  hereby  covenant  with 
the  said  0.  B.  and  also  as  a  separate  covenant  with  the  said  E.  F.  and 
G.  H.,  that  notwithstanding  her  coverture,  she  the  said  0.  B.  may  at  all 
times  during  the  life  of  the  said  A.  B.  live  separate  from  him  and  free 
from  his  control  and  authority,  as  if  she  were  unmarried ;  and  that  he 
will  not  in  any  manner  compel,  or  endeavour  to  compel,  her  to  cohabit 
with  him,  or  in  any  manner  molest  or  interfere  with  her  in  any  way  of 
living  or  otherwise,  and  will  not  sue  or  prosecute  any  person  for  receiving 
or  assisting  her  {y). 


(«)  Eastland  v.  Burchell,  3  Q.  B. 
D.  432. 

(t)  See  Davidson's  Precedents 
and  Forms  of  Conveyancing,  3rd 
ed.,  Vol.  5,  p.  667  et  seq, ;  Key  & 
Elphinstone's  Compendium  of  Pre- 
cedents, 2nd  ed.,  Vol,  2,  p.  413. 


(tt)  10  Sim.  174. 

(x)  See  Sanhy  v.  Ooldingy  Carey, 
124;  Seeling  v.  Crawley,  2  Vem. 
386;  Head  v.  Head,  3  Atk.  647; 
FUtcher  v.  Fletcher,  2  Cox,  99. 

(y)  Rex  V.  Mead,  1  Burr.  642; 
Bex  V.  Winion,  6  Term  E.  89. 
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The  above  clauses  are  said  to  have  been  devised  at  a  period  Chap.xii.8.3. 
when  the  Civil  Courts  held  that  a  deed  of  separation  altered  the 
legal  relations  of  husband  and  wife  (s).  But  the  decision  in 
Marshall  v.  Button  (a),  in  the  time  of  Lord  Kenyon,  brought 
the  law  back  to  what  it  had  been  originally.  According  to  the 
ruling  in  that  case,  no  agreement  between  husband  and  wife 
can  change  their  legal  character  and  capacity ;  and  so  little  did 
the  Courts  consider  the  husband  as  exonerating  the  wife  from 
her  duty  by  a  deed  of  separation,  that  in  Chambers  v.  Caul- 
field  (b)  it  was  held  by  Lord  Ellenborough,  that  such  a  deed 
forms  no  bar  to  an  action  of  damages  by  the  husband  for  the 
wife's  seduction  (c). 

In  JETimt  v.  JETunt  (d)  a  husband  in  a  separation  deed  cove-  Sunt  v.  Sunt. 
nanted  with  his  wife's  trustees,  who  indemnified  him  against 
her  debts,  that  he  would  not  compel,  or  endeavour  to  compel 
her  to  cohabit  with  him  by  any  legal  proceedings  or  otherwise 
howsoever.  The  husband  having  instituted  a  suit  in  the  Divorce 
Court  to  obtain  a  restitution  of  conjugal  rights,  the  wife  and  her 
trustees  filed  a  bill  in  Chancery  to  restrain  him  from  a  breach  of 
his  covenant.  The  Master  of  the  Rolls  (Sir  John  Romilly)  dis- 
missed the  bill,  but  the  Lord  Chancellor  (Lord  Westbury),  on 
appeal,  reversed  the  decision  of  the  Master  of  the  Rolls,  and 
granted  the  injunction,  holding  that  such  a  covenant  was  valid 
as  part  of  a  deed  of  separation. 

The  following  remarks  of  the  Earl  of  Selbome,  L.  C,  indicate 

that  in  his  Lordship's  opinion  Lord  Westbury's  decision  would 

have  been  reversed  by  the  House  of  Lords  if  the  suit  had  not 

unfortunately  become  abated : — 

"  Hunt  V.  Hunt  is  the  only  case  in  wluch  an  injunction  has  been  granted 
at  the  suit  of  a  wife  to  restrain  a  husband  from  carrying  on  his  suit  for 
restitution  of  conjugal  rights,  the  husband  having  covenanted  not  to 
endeavour  to  compel  the  wife  to  cohabit  with  him  by  any  legal  proceed- 
ings. An  appeal  to  this  House  from  that  decision  was  fully  argued ;  and 
everything  which  fell  from  the  Law  Lords  (except  Lord  Westbury),  in  an 

(«)  See  Corbet  v.  PoelnitZy  1  Term  (c)  See    note  by  Jacob  on  this 

Bep.  5,  and  other  cases  there  re-      point,  2  Rop.  323. 

f erred  to.  {d)  4  De  G.,  F.  &  J.  221.    See 

(o)  8  Term  Bep.  645.  WiUiama  v.  BaiJyy  L.  E.,  2  Eq.  731, 

{h)  6  East,  244,  and  Brovm  v.  Broum,  L.  E.,  7  Eq. 

185. 
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Chap.  XII.  s.  2.  unusually  strong  House,  was  favourable  to  the  appellant,  as  I  know 
from  having  myself  argued  the  case.     But  Lord  Westbury  persuaded  the 

House  to  put  some  question  to  the  judges,  and  meanwhile  the  husband 

died,  so  that  the  case  came  to  an  end  "  (0). 


Deed  of  sepa- 
ration a 
defence  to  an 
action. 


Deed  of  sepa- 
ration an 
answer  to  a 
-writ  of  habeas 
corpus. 

Husband's 
power  over 
the  wife's 
person. 


In  the  case  of  Rowley  v.  Rowley  (/),  the  question  turned  npon 
the  meaning  of  the  words  '^  the  petitioner  undertaking  not  to 
institute  other  proceedings  in  the  Divorce  Court,"  which  occurred 
in  an  agreement  for  the  oompronuse  of  a  previous  suit ;  and  it 
was  held  that  the  wife  was  precluded  from  instituting  proceed- 
ings in  respect  of  matters  which  formed  the  ground  of  the 
previous  petition,  but  that  the  words  did  not  amount  to  an 
undertakiug  never  to  institute  any  other  proceedings.  This 
decision  depended  on  the  construction  of  particular  words,  but  it 
is  valuable  as  showing  that  the  Court  will  ascertain  and  give 
effect  to  the  real  agreement  between  the  parties. 

Since  the  Judicature  Act,  no  injunction  can  be  granted  restrain- 
ing a  pending  action  ( g) ;  but  the  institution  of  proceedings  may 
be  restrained  (A).  If,  however,  a  wife,  who  has  agreed  by  a  sepa- 
ration deed  not  to  sue  her  husband  for  restitution  of  conjugal 
rights,  institutes  a  suit  in  violation  of  her  covenant,  the  deed 
may  be  successfully  pleaded  by  way  of  defence,  although  it 
does  not  furnish  a  ground  for  staying  proceedings  on  an  inter- 
locutory application  {%). 

A  deed  of  separation  is  a  good  answer  to  a  writ  of  habeas 
corpm  sued  out  by  the  husband  to  re-possess  himself  of  his 
wife  (A). 

In  former  times  it  was  considered  that  a  husband  possessed 
a  general  power  over  his  wife's  personal  liberty,  and  a  learned 
judgment  was  pronounced  by  Coleridge,  J.,  in  Re  Cochrane  (/), 
from  which  it  may  be  collected  that  a  wife,  who  without  cause 
absented  herself  from  her  husband,  might  then  have  been  re- 
covered by  force  or  stratagem.    Now,  however,  since  the  Civil 


(c)  Cahill  V.  CaMl,  8  A.  0. 420, 
421 ;  see  also  Brown  v.  Brown,  L. 
E.,  7  Eq.  185. 

(/)  L.  E.,  1  So.  &  D.  63. 

{g)  36  &  37  Vict.  c.  66,  s.  24  (6). 

\h)  Beaant  v.  Wood,    12  Ch.  D. 


605. 

(i)  Marshall  v.  Marahall,  6  P. 
D.  19. 

{k)  Bex  V.  Mead,  1  Burr.  542; 
Bex  V.  Winton,  5  Term  Eep.  89. 

(0  8Dowl.P.a630. 


MAINTENANCE  OF  WIFE.  346 

Courts  adjust  all  kinds  of  matrimonial  differences,  and  specifi-  (niap.xii.B.S. 

oally  decree  the  fulfilment  of  matrimonial  obligations  (though 

how  the  decree  is  to  be  enforced  is  not  easily  to  be  perceived), 

the  husband  would  not  be  justified  in  taking  the  law  into  his 

own  hands,  and  enforcing  by  compulsory  process  the  obedience 

of  his  reluctant  wife. 

Next  usually  follows  a  covenanf  by  the  husband  with  the 
trustees  that  the  wife  may  enjoy  her  property  as  9k  feme  8ok: — 

And  that,  notwithstanding  her  coyerture,  she  may  from  henceforth  Covenant  for 
hold,  take  and  enjoy,  to  her  separate  use,  all  such  real  estate  as  she,  or  "^"^'^  enjoy- 
the  said  A.  B.  in  her  right,  may  hereafter  be  seised  of,  and  may  take  and  ^ate  property^ 
enjoy  to  her  separate  use  all  her  articles  of  personal  ornament  and  dress, 
and  all  such  personal  estate  as  she  now  is  or  hereafter  may  become  in 
any  manner  possessed  of  or  entitled  to  for  any  estate  or  interest,  or  which 
are  or  shall  in  any  manner  be  hers  or  reputed  hers,  or  which  she  shall 
save  out  of  her  separate  property  under  these  presents  or  any  other  instru- 
ment already  made  or  hereafter  to  be  made,  and  may  sell,  bequeath  and 
dispose  of  the  same  real  and  personal  estate  by  deed  or  will  as  she  may 
think  proper,  without  any  interference  by  the  said  A.  B.,  and  free  from 
his  debts  and  engagements  (m). 

The  release  by  the  husband  of  his  marital  rights  to  future- 
acquired  property  is  a  good  consideration  for  an  annuity  granted 
to  him  by  the  wife  out  of  her  separate  property  (w). 

When  the  wife  has  no  separate  property,  there  is  usually  a  Provision 
covenant  by  the  husband  with  the  trustees  to  pay  to  them  a  ^^fanco 
stated  yearly  sum  for  the  wife's  maintenance.     The  words  are  *^  ^®  '^^^®- 
usually  as  follows  :  — 

And  the  said  A.  B.  doth  hereby  covenant  with  the  said  E.  F.  and  Gr.  H., 
and  also  as  a  separate  covenant  with  the  said  0.  B.,  that  he  will,  during 
the  joint  lives  of  himself  and  of  the  said  C.  B.,  pay  to  the  said  C.  B.  the 
sum  of  £,  per  annum  by  equal  quarterly  payments  on  the  four  usual 

quarter  days,  the  first  payment  to  be  made  on  the  day  of  , 

which  annuity  shall  be  apportionable  at  the  commencement  and  termi- 
nation thereof. 

(m)  If  the  parties  were  married  are  freeholds,  leaseholds  or  chose 

after  1882  this  clause  is  unneces-  in  action  of  the  wife,  not  her  sepa- 

sary  and  may  be  omitted  in  reliance  rate  property,  they  should  be  vested 

on  the  provisions  of  the  Married  in  trustees  for  her.     See  Key  & 

Women's  Property  Act,  1882.    If,  Elph.,  vol.  2,  p.  416. 
on  the  other  hand,  the  marriage  (w)  Logan  v.  Birkett,  1  Myl.  &  K. 

took  place  before  1883,  and  there  220. 
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(niap.xn.1.2.      Where  a  husband  and  wife  separate  by  mutual  consent,  and 
A-fter  separa-  the  Wife  makes  her  own  terms  aa  to  her  income,  her  authority 
Bent  the^wife  ^  pledge  her  husband's  credit  is  at  an  end,  even  when  her 
h^>r*b^^d^^  income  proves  insuflScient  for  her  support  (o). 
credit.  In  SO  deciding,  Lush,  J.,  made  use  of  the  following  observa- 

tions : — 

"  Where,  however,  the  parties  separate  by  mutual  consent,  they  may 
make  their  own  terms ;  and,  so  long  as  they  continue  the  separation, 
^  these  terms  are  binding  on  both.    Where  the  terms  are,  as  in  this  case, 

that  the  wife  shall  receive  a  specified  income  for  her  maintenance,  and 
shall  not  apply  to  the  husband  for  anything  more,  how  can  any  authority 
to  claim  more  be  implied  ?  It  is  excluded  by  the  express  terms  of  the 
arrangement.  It  is  obviously  immaterial  whether  the  income  is  derived 
from  the  wife's  separate  property,  or  from  the  allowance  of  the  husband, 
or  partly  from  one  source  and  partly  from  the  other.  It  is  enough  that 
she  has  a  provision  which  she  agrees  to  accept  as  sufficient.  She  cannot 
avail  herself  of  her  husband's  consent  to  the  separation,  which  alone 
justifies  her  in  living  apart  from  him,  and  repudiate  the  conditions  upon 
which  that  consent  was  given.  And  it  seems  superfluous  to  add,  that  no 
third  person  can  claim  to  disturb  the  arrangement  made  between  the 
husband  and  the  wife,  and  to  say  that  he  will,  by  supplying  goods  to  the 
wife  on  credit,  compel  the  husband  to  pay  more  than  the  wife  oould  have 
claimed,  that  is,  the  stipulated  allowance"  (^). 


The  wife's 
misconduct 
does  not 
relieve  the 
husband  from 
his  oovenants. 


Effect  of 
adultery  bv 
husband  after 
separation. 


In  the  absence  of  express  words  limiting  the  liability  of  the 
husband,  he  wiU  be  bound  to  continue  the  payment  of  an 
annuity,  although  the  wife  has  committed  adultery,  and  the 
marriage  has  been  dissolved  {q).  But  the  Court  has  power 
under  22  &  23  Vict.  c.  61,  s.  5,  and  41  Vict.  c.  19,  s.  3,  to  treat 
a  separation  deed  as  a  post-nuptial  settlement,  and,  where  the 
marriage  is  dissolved,  to  alter  its  provisions  (r)  ;  but  it  has  no 
such  power  where  only  a  decree  for  judicial  separation  is 
pronounced  (s). 

The  agreement  to  live  apart  is  not  a  licence  to  the  husband 
to  commit  adultery,  and  while  the  arrangement  continues,  the 
wife  is  entitled  to  no  more  than  what  was  stipulated  for  in  the 
deed.     But  when  she  has  established  that  her  husband  has 


(o)  Eastland  v.  Burchelly  3  Q.  B. 
D.  432. 

(p)  3  Q.  B.  D.  436. 

(q)  Charkiworth  v.  Holt,  L.  B., 
9  Ex.  38. 


(r)  Woraley  v.  Worsley,  L.  E., 
1  P.  &  D.  648;  Benyon  y.  Benyon, 
1  P.  D.  447. 

(«)  Oandy  v.  Gandy,  1  P.  D.  168. 
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been  guilty  of  inoestaous  adultery,  a  state  of  things  arises  not  Oliap.xn.s.3. 
in  oontemplation  when  the  deed  was  executed,  and  the  wife  is 
not  restrained  by  the  deed.  Such  circumstanoes  justify  her  in 
bringing  a  suit  for  dissolution  of  marriage,  and  she  is  entitled 
to  all  the  incidents  of  that  suit,  and,  amongst  them,  to  an 
allowance  based  on  her  husband's  actual  income  (^).  But  a 
wife  entitled  to  an  allowance  under  a  separation  deed  cannot 
claim  alimony  pendente  lite  (w) . 

A  clause  is  sometimes  inserted  providing  for  the  cesser  of  the 
annuity  in  case  of  the  unchastity  of  the  wife ;  but  this  has  been 
held  not  to  be  a  "  usual "  provision  {x). 

Formerly,  an  annuity  was  not  apportionable,  unless  it  was 
expressed  to  be  for  the  maintenance  of  the  annuitant  (y),  an 
exception  supported  by  the  necessity  of  the  case,  and  the  con- 
sequent presumption  of  the  intention  (s) ;  but  under  the 
Apportionment  Act,  1870  (a),  annuities  are,  like  interest  on 
money  lent,  to  be  considered  as  accruing  from  day  to  day,  and 
are  apportionable  in  respect  of  time  accordingly. 

The  wife  and  her  trustees,  who  are  parties  to  the  deed.  Covenant  by 
covenant  that  she  shall  in  no  way  molest  the  husband  while  to  molesUier 
separate.     This  covenant  is  generally  as  follows : —  hnaband. 

That  the  said  C.  B.  (the  wife)  shall  not  at  any  time  hereafter  molest 
or  disturb  the  said  A.  B.  (the  husband),  and  shall  not  in  any  manner 
compel  or  endeayoor  to  compel  him  to  cohabit  with  her  (d). 

{t)  Per  Sir  J.  Hannen  in  Morrall  Divorce  Court  for  a  judicial  separa- 

V.  Morrall,  6  P.  D.  100.  tion  appears  not  to  be  a  breach  of 

(u)  Powell  V.  Powell,  L.  E.,  3  P.  this  covenant.     Thomas  v.  Everard, 

&  M.    186.    See  also  Williams  v.  6  H.  &  C.  448.    Secus,  where  the 

Baily,  L.  E.,  2  Eq.  731.  suit  is  for  restitution  of  conjugal 

(x)  Ilart  V.  Hart,  18  Ch.  D.  670.  rights  [Marshall  v.  Marshall,  5  P. 

(y)  Howell  v.  Hanf(yrth,  2  W.  Bl.  D.  19 ;  Besant  v.  Wood,  12  Ch.  D. 

1016;  Hay  v.  Palmer,  2  P.  Wms.  605);  and  such  a  suit  would  formerly 

601 ;  Anderson  v.  Dwyer,  1  Sch.  &  have  been  restrained  by  injunction 

Lef .   301 ;  Sheppard  v.   Wilson,  4  {Saunders  v.  Rodway,  16  Beav.  207 ; 

Hare,  395;  Zca<^fey  v.  TrewA,  8  Ir.  Flower  t*  Flower,  20  W.  B.  231); 

Ch.  Eep.  401.  and  since  the  Judicature  Act  may 

(z)  See  note  to  Ex  parte  Smyth,  be  dismissed  on  the  covenant  being 

1  Swanst.  349.  .  pleaded.   Marshall  v.  Marshall,  uhi 

•  (a)  33&34yict.o.35;  and  see,  as  supra.    See  further  as  to  molesta- 

to  the  former  law,  4  &5  Will.  4,  o.  22.  tion,  Fearon  v.  AyUsford^  12  Q.  B. 

(6)  A  suit  by  the  wife  in  the  D.  539. 
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Ohap.xiLB.d.  In  Besant  v.  Wood{c)^  a  covenant  on  the  part  of  the  trustees 
with  the  husband,  ^^in  pursuance  and  performance  of  the 
agreement  on  the  part "  of  the  wife,  that  the  said  wife  should 
not  **  by  letter  or  otherwise  molest  or  annoy  the  husband,  or 
commence  or  prosecute  any  suit  or  other  proceedings  to  compel 
the  husband  to  cohabit  with  her  "  was  enforced  by  injunction 
restraining  the  wife  from  instituting  proceedings  for  restitution 
of  conjugal  rights.  Sir  Q-.  Jessel,  M.  E.,  in  his  exhaustive 
judgment,  examined  the  previous  authorities,  and  came  to  the 
conclusion  that  a  separation  deed  is  ''  a  contract  to  be  properly 
enforced,"  and  he  added : — 

"  I  believe,  therefore,  that  so  far  as  the  general  law  is  oonoemed,  though 
you  cannot  treat  it  as  settled,  but  according  to  my  opinion  of  what  is  the 
law  and  what  it  ought  to  be,  the  remedy  is  mutual,  and  the  husband  as 
well  as  the  wife  is  entitled  to  specific  performance  of  the  agreement  to 
live  apart  "(d). 

Covenant  for  The  trustecs  next  covenant  for  the  husband's  indemnity 
indemnity*  "  against  all  debts  of  the  wife  that  may  be  contracted  by  her 
agmnst  the      yf\n!Le  separate,  as  follows  :— 

wife  8  debts.  *■ 

And  further,  that  she  the  said  C.  D.  (the  wife)  and  they  the  said  E.  F. 
and  G.  H.,  or  one  of  them,  their  or  one  of  their  heirs,  executors  or  ad- 
ministrators, will,  at  all  times  hereafter,  keep  indemnified  the  said  A.  B., 
his  heirs,  executors  and  administrators,  against  all  the  debts  and  liabilities 
which  the  said  C.  B.  has  already  contracted  or  incurred  («),  or  shall  here- 
after contract  or  incur,  and  against  all  actions,  suits,  accounts,  claims 
and  demands,  costs,  charges,  losses,  damages  and  expenses  in  respect  of 
such  debts  and  liabUities,  or  any  of  them. 

It  was  well  settled,  under  the  old  law,  that  a  trustee's 
covenant  to  indemnify  the  husband  was  a  valuable  considera- 
tion, and  took  the  deed  out  of  the  Statute  of  Fraudulent  Con- 
veyances (/). 

(c)  12  Ch.  D.  605.  thing  short  of   criminal    conduct 

{d)  Ibid,  p.  626.     See  also  San-  for  which  the  wife  is  answerable  in 

ders    V.  Hodtuay,    16  Beav.   207 ;  her  own  person.    Hyde  v.  iVtce,  3 

Flower  v.  Flower,  20  W.  R.  231.  Ves.  437,  445. 

(e)  In  Summers  v.  Ball,  8  Mee.  &  (/)  Stephens  v.  Olive,  2  Bro.  C.  C. 

W.  596,  the  indemnity  was  held  to  90  ;   Worrall^  v.  Jacob,  3  Mer.  256, 

extend  to  debts  incurred  by  the  wife  269 ;  Jee  v.  Tkvrlow,  2  Bam.  &  C. 

while  Uving  with  her  husband.  The  647;    Wellesley  y»  Wellesley,  10  Sim. 

indemnity  ought  to  include  every-  266. 


RENEWAL  OF  COHABITATION.  349 

And  although  a  wife,  after  a  separation  by  mutual  consent,  Chap.  XII.  b.  2. 
has  no  authority  to  pledge  her  husband's  credit  (</),  still  there 
may  be  liabilities  on  the  part  of  the  husband,  even  under  the 
Act  of  1882,  which  would  be  sufficient  to  import  consideration. 
Thus,  for  example,  he  might  be  sued  after  separation  in  respect 
of  his  wife's  ante-nuptial  debts,  or  torts,  (A),  or  he  might  be 
liable  to  the  parish  for  her  maintenance  if  she  became  a 
pauper  (t),  and,  as  the  amount  of  consideration  is  not  material, 
the  possibility,  however  remote,  of  being  called  upon  to  re-imburse 
the  husband  will  be  sufficient  to  prevent  the  deed  from  being 
treated  as  voluntary  (i). 

The  execution  of  a  deed  of  separation  by  the  husband,  is  a 
legal  and  sufficient  consideration  for  a  promise  by  a  third  party 
to  pay  debts  and  expenses  incurred  by  the  wife,  for  which  the 
husband  is  liable  (/). 

The  last  clause  usually  found  in  a  deed  of  separation,  is  one  Provision  that 
which  provides  that  its  provisions  shall  wholly  cease  in  the  oohaSti^on 
event  of  the  husband  and  wife  resuming  cohabitation  (w).     The  tJ^edeedshaU 
terms  of  this  clause  are  as  f  oUows  :— 

Provided  always,  &c.,  that  in  case  the  said  A.  B.  and  0.  B.  shall  be 
reconciled  to  each  other  and  cohabit  together,  or  if  their  marriage  shall 
be  dissolved  by  any  court  of  competent  jurisdiction  in  respect  of  any- 
thing done  or  suffered  by  either  party  after  the  execution  of  these  pre- 
sents, then  and  in  either  of  the  said  cases  the  covenants,  agreements  and 
provisions  herein  contained  shall  forthwith  be  void,  except  in  respect  of 
any  sale  or  disposition  or  other  act  previously  made  or  done,  and  of  pro- 
ceedings for  a  breach  of  the  said  covenants  and  provisions  previously 
committed. 

According  to  some  forms,  this  clause  is  omitted  on  the  ground 
that  a  renewal  of  cohabitation  will  of  itself  vacate  the  deed  {m), 
but  it  seems  expedient  to  insert  it,  since  otherwise  it  becomes  a 

{g)  Eastland  v.  Burchell,  3  Q.  B.  (I)  Jones  v.  Waite,  6  Bing.  N.  C. 

D.  432.  341. 

{h)  See  Head  v.  Briscoe,  5  0.  &  (m)  2>uran<  v.  Tt^,  7  Price,  677; 

P.  484.  Fletcher    v.  FleUher,  2  Cox,  99; 

(0  i7y(fov.iVicc,  3Ve8.437,445.  Hindley  v.  Marquis  of  Westmeath, 

(k)  See  Wolstenholme  &  Turner's  6  Bam.  &  Cress.  200 ;  Marquis  of 

Conveyancing  Acts,  p.  7,  3rd  ed.,  Westmeath  v.  Marchioness  of  West- 

where  the  contrary  is  stated.  meaih,  1  Dow  &  Clark,  619 ;  c/ee  v. 

Thurlow,  2  Bam.  &  Cress.  647. 
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Chap.xn.i.a,  queetion  of  intention,  to  be  gathered  from  all  the  provifiions  of 
the  deed,  whether  it  is  to  have  any  operation  in  the  event  of  a 
reconciliation.  Thus,  where  the  deed  contained  provicdons 
beyond  the  purview  of  a  mere  separation  deed,  it  was  held  that 
it  could  be  supported  after  a  return  to  cohabitation  as  a  vaUd 
settlement  (»).  A  clause  providing  for  the  renewal  of  co- 
habitation in  a  separation  deed,  executed  on  the  occasion  of 
"  unhappy  differences  "  between  a  man  and  his  deceased  wife's 
sister,  will  be  rejected,  since  the  parties  can  never  legally  live 
together  as  husband  and  wife  (o). 

What  shall  constitute  a  renewal  of  cohabitation,  so  as  to  come 
within  the  terms  and  meaning  of  this  clause,  may  be  a  question. 
Casual  meetings  in  society,  it  is  presumed,  will  not  have  this 
effect  (p) ;  and  it  is  doubtful  whether  forgiveness,  or  even  the 
interchange  of  expressions  of  conjugal  affection  and  tenderness, 
by  letter,  or  otherwise,  will  put  an  end  to  the  deed ;  because  the 
physical  separation  may  stiU  continue,  and  be  kept  up  ad- 
visedly (^). 

The  terms  of  this  clause  are  such  as  to  require  both  recon- 
ciliation and  a  renewal  of  cohabitation  in  order  to  avoid  the 
deed ;  but  if  there  be  subsequent  cohabitation,  the  Court  will, 
in  the  absence  of  special  circumstances,  presume  that  a  recon- 
ciliation has  taken  place.  "  Living,  however,  under  the  same 
roof  " — adopting  the  language  of  Lord  Eldon  (r) — "  in  a  state 
of  the  highest  animosity,"  will  not  amount  to  a  reconciliation, 
or  avoid  the  separation  deed  under  this  clause;  and,  on  the 
other  hand,  a  correspondence  by  letter  showing  that  "no 
hostility  remained  "  will  not  indicate  a  waiver  or  abandonment 
of  the  contract  («). 

V.  AlstoHj  L.  B.,  19 


(n)  Ruffles 
Eq.  539. 

lo)ExparteNaden,L.'R,y9Ch.  670. 

Ip)  See  Wihon  v.  Muahett,  3  Bam. 
&  Add.  743;  and  Blatter  v.  Blotter, 
1  You.  &  Coll.  Ex.  28 ;  Randh  v. 
Oouldy  6  W.  E.  108. 

{q)  It  is  related  of  a  late  eminent 
conveyancer  that  he  used  to  intro- 
duce into  deeds  of  separation  a 
clause,  which  he  called  the  **five 


minutes'  clause,"  whereby  he  pro- 
vided, that  if  the  husband  and  wife 
should  at  any  time  be  together  for 
five  minutes,  after  either  of  them 
had  requested  the  other  to  depart, 
the  deed  should  instantly  become 
void  I 

(r)  Bateman  v.  BoiSj  1  Dow,  235, 
245. 

(«)  Frampton  v.  jFVompfem,  4 
Beav.  287. 
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separation.        .         • 

2.  Domestic    forum    to    decide 

when  separation  should  take 
place  •        •        •        • 

3.  Proviso  that  the  trusts  shall 

continue  though    cohahita^ 
tion  he  renewed  . 

4.  Separation  a  good  considera^ 

tion  for  a  promise  to  pay   . 
6,  Deed  presumed  valid 
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6.  What  will  constitute  valu- 
able consideration       .        .  353 

7.  Where  no  valuable  considera-' 

tion^  void  against  creditors 
and  purchasers  .        •        .  353 

8.  How  far  deed  good  against 

creditors  and  purchasers     .  353 

9.  Executory  articles  of  separa" 

tion 354 

10.  Where  deed  destroyed  .         .  354 

11.  Adultery  of  the  Wife  .         .  354 


In  Lord  Haxdwicke's  time,  it  would  rather  appear  that  pro-  Chap.  xil.  8.8. 
spective  arrangements  for  the  separation  of  husband  and  wife  Prospective 
were  not  deemed  necessarily  void.     That  great  judge  himself  i^^^^^^ 
did   not    expressly   condemn   them(^).      And    in    Rodney  v.  tion. 
Chambers  (w),  Mr.  Justice  Le  Blanc  said,  there  was  no  satis- 
factory reason  why  an  agreement  to  separate  de  futuro  should 
be  bad,  if  an  agreement  de  prcesenti  for  the  same  purpose  should 
be  good.     However,  the  distinction  has  been  taken,  and  is  still 
maintained  on  grounds  of  policy.     Accordingly,  in  Weatmeath 
V.  Westmeaih  (x),  the  House  of  Lords  expressed  a  clear  opinion, 
that  a  deed  providing  for  a  future  separation  could  not  be  sup- 
ported.    The  same  conclusion  seems  derivable  from  Vandergucht 
V.  De  Blaquiere  (y),  before  Lord  Chancellor  Cottenham,  although 
the  precise  point  was  not  raised  in  that  case. 

Since  the  decision  in  Vandergucht  v.  De  Blaquiere  numerous 
cases  {%)  have  come  before  the  Courts  of  Equity  on  this  point. 


{t)  Mo(yre  v.  Moore,  1  Atk.  277; 
West,  35, 43.  See  also  Lord  Vane's 
case,  13  East,  171,  n. ;  and  Hoare  v. 
Hoare,  2  Eidg.  P.  0.  268. 

(u)  2  East,  283,  at  p.  297. 

(»)  1  Dow  &  Clark,  619. 

(y)  6  Myl.  &  Or.  229, 


(z)  Egerton  v.  Lord  Brownlow, 
4  H.  L.  Cases,  1;  Cartwright  v. 
CaHwright,  3  De  G.,  M.  &  G.  982 ; 
H.  V.  IT.,  3  Kay  &  J.  382 ;  Merry- 
weather  y.  Jones,  4  GUfP.  509;  Procter 
V.  Bobtmon,  14  W.  E.  381. 
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Chap.xn.s.8.  and  it  may  now  be  considered  as  clearly  decided,  that  a  deed 
tending  to  the  future  separation  of  husband  and  wife  is  void  on 
grounds  of  public  policy,  though  a  deed  providing  a  fund  for  • 
the  wife's  support  on  the  occasion  of  an  immediate  separation 
will  be  held  valid  (a). 

In  Rodney  v.  Chambers  (J),  the  Court  of  King's  Bench  held 
that  the  husband's  covenant  to  allow  his  wife  a  separate  main- 
tenance, in  case  a  separation  should  take  place  with  the  appro- 
bation of  the  trustees^  was  a  legal  and  valid  covenant.  The 
principle  of  this  decision  was  explained  by  Mr.  Justice  Law- 
rence in  the  following  terms : — 

We  thouglit  that  there  was  nothing  illegal  in  the  parties  agreeing  to 
refer  the  question  as  to  what  was  a  good  cause  of  separation  to  a  domestio 
forum,  instead  of  applying  to  the  Ecclesiastical  Court  for  a  divorce  and 
alimony.  We,  therefore,  only  decided  that  a  covenant  for  separation 
with  the  consent  of  the  trustees  was  good.  Not  that  a  covenant  was  good 
generally  that  a  wife  might  separate  from  her  husband  whenever  she 
pleased ;  for  that  would  be  to  make  the  husband  tenant  at  will  to  the  wife 
of  his  marital  rights. 

Proviso  that  There  seems  to  be  nothing  to  prevent  the  insertion  of  a 
BhaU  continue  clausc  declaring  that  the  trusts  and  covenants  for  payment  shall 
haWtetion'be  continue,  notwithstanding  the  renewal  of  cohabitation.  Thus, 
renewed.         j^  Wikon  V.  Mushett  (c),  Mr.  Justice  Littledale  said,— 

The  proviso  that  the  trusts  shall  continue,  though  the  parties  live  to- 
gether again,  only  means  that  the  husband  intends  to  secure  to  the  wife, 
or  her  separate  use,  the  property  settled  by  the  deed,  as  he  might  have 
done  originally  on  their  marriage. 

A  deed  of  separation  may  make  a  permanent  settlement  of  the 
husband's  property,  giving  the  wife  a  future  interest,  and  con- 
taining provisions  for  the  benefit  of  children  (rf). 

In  Jones  v.  Waite  (e),  it  was  held  that  a  promise  to  pay  money, 
upon  condition  that  the  promisee  would  execute  a  deed  of 


Separation  a 
good  con- 
sideration for 
a  promise  to 
pay. 


(a)  Jee  v.  Thurlow,  2  B.  &  0. 
547 ;  Jones  v.  Waite,  4  Man.  &  Gr. 
1104;  6Bing.N.C.  341.  Semble,^ 
covenant  before  marriage  that  in 
case  of  any  separation  taking  place 
between  the  husband  and  wife,  the 
husband  shall  make  a  certain  pro- 
vision for  his  wife  is  void.    Coduedge 


V.  Cockiedge,  14  Sim.  244.    See  also 
6  Hare,  397. 
{b)  2  East,  283. 

(c)  3  Bam.  &  Adol.  743.     QeeEx 
parte  Naden,  L.  E.,  9  Ch.  670. 

(d)  Worrall  v.  Jacob,  3  Mer.  266. 

(e)  4  Man.  &  Gr.  1104. 
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separation,  was  a  promise  not  void  for  illegality  of  consideration.  Chap.  XII.  b.  3. 
A  deed  of  separation  had  been  drawn  up,  but  not  executed  by 
the  husband.  To  induce  him  to  execute  the  deed,  a  third  party 
undertook  to  pay  his  debts.  It  was  held  by  the  House  of 
Lords,  that  the  consequent  execution  of  the  instrument  by  the 
husband  formed  a  good  consideration  for  the  agreement,  and 
entitled  him  to  enforce  it  (/). 
A  deed  of  separation  is  primA  facie  valid.     The  Court  does  not  Deed  pre- 

Bamed  valid. 

presume  illegality  {g). 

The  question  whether  a  separation  deed  is  voluntary,  or  for  What  will 
valuable  consideration,  depends  chiefly  on  the  provisions  which  valuable 
it  contains  with  respect  to  property  and  debts ;  for  although,  as  ^^^  ®'*  ^^' 
has  been  already  stated  (A),  the  compromise  of  a  matrimonial 
action,   or  threatened  action,  is  a  sufficient  consideration  to 
support  an  agreement  to  live  separate,  as  between  husband  and 
wife,  it  has  never  been  decided  that  such  a  compromise  imported 
a    valuable    consideration  into  a  separation  deed,  as  against 
creditors  and  purchasers. 

A  covenant  by  the  trustees  to  indemnify  the  husband  against 
the  debts  of  the  wife,  although  such  a  covenant  involves  a  mere 
scintilla  of  li?,bility,  is  considered  to  be  a  valuable  considera- 
tion (/),  even  when  the  covenant  is  conditional  and  executory  {Jc) ; 
but  the  covenant  is  not  an  essential  part  of  a  separation 
deed(0. 

But  a  deed  which  does  not  contain  such  an  indemnity,  and  is  Where  no 
not  founded  on  valuable  considerations,  though  binding  on  the  aideration 
parties,  will  be  void  against  creditors  and  purchasers  {m),  ^ditOTs^nd 

"When,  however,  such  a  deed  is  supported  by  valuable  con-  purohaaera. 
sideration,  it  will,  like  other  post-nuptial  settlements,  be  good  ^^  ^^L^" 
against    creditors    and    purchasers.      The    Court    will    "not  creditors  and 
weigh  the  consideration   in  too   nice  scales"  (w).     Thus,  the 

(/)  9  01.  &  Fin.  101.    See  also  256. 

Clough  V.  Lamhert,  10  Sim.  174.  {I)  FramptonY.Frampton, 4^BeQ,r, 

{g)  Jones  v.  Watte,  9  CI.  &  Fin.  101.  287. 

[h)  Ante,  p.  339.  (m)  Fitzer  v.  Fitzer,  2  Atk.  511  ; 

(t)  Stephens  Y,  Olive,  2  Bro.  C.  C.  Clough  v.  Lambert,  10  Sim.   174; 

90 ;  W(yrrall  v.  Jacob,  3  Mer.  256 ;  Cowx  v.  Foster,  IJ.  &  H.  30. 

Gibbs  V.  Harding,  L.  R.,  5  Ch.  336.  (n)  Per  Lord Hardwicke,  in  Fitzer 

(k)  Wellesley  v.  Wellesley,  10  Sim.  v.  Fitzer,  supra, 

M.  A  A 
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ciiap.xil.f.8.  relmquishinent  hy  the  wife  of  her  claim  to  aUmony  in  the 
Ecclesiastical  Court  (o)  would  appear  to  be  a  valuable  considera- 
tion ;  though  this  point  has  not  been  actually  decided  {p). 

A  Court  of  Equity  will  enforce  executory  articles  of  separation, 
when  such  articles  affect  property  (q). 

In  Sea  grave  v.  Sea  grave  (r),  a  husband  executed  a  bond  to  a 
trustee  for  the  wife,  for  payment  to  her  of  a  weekly  allowance, 
she  being  separated  from  him.  The  bond  was  destroyed  by  the 
trustee,  with  the  husband's  privity.  The  wife  sought  relief  in 
equity.     Sir  W.  Grant  said, — 

What  ifl  the  extent  of  the  relief  necessary  ?  The  plaintiff  has  obtained 
a  discovery — an  admission  that  the  bond  is  destroyed.  According  to 
modem  doctrine,  therefore,  an  action  upon  the  bond  will  lie  without 
pro/ert.  All,  therefore,  that  the  plaintiff  seems  to  require  is,  that  she 
may  be  at  liberty  to  bring  that  action  in  the  name  of  her  trustee ;  and 
that  is  all  therefore  that  I  shall  decree. 


Wife's 
adultery. 


The  wife's  subsequent  adultery  (r),  or  even  the  dissolution  of 
the  marriage  in  consequence  of  her  misconduct  («),  is  no  bar  to 
her  remedies  under  a  deed  of  separation.  But  the  Court  has, 
under  the  Divorce  and  Matrimonial  Causes  Acts,  power  to  deal 
with  separation  deeds  as  settlements  (t). 

If  the  wife  makes,  on  the  occasion  of  the  separation,  a 
fraudulent  representation  to  her  husband  with  reference  to  her 
past  conduct,  whereby  he  is  induced  to  execute  the  deed,  it 
cannot  be  relied  upon  as  a  condonation ;  and  semble,  it  is 
incapable  of  being  enforced  by  the  guilty  wife  (ti). 


(o)  Hohhs  V.  Hull,  1  Cox,  445. 
See  Nunn  v.  Wihmore,  8  T.  R.  521 ; 
Frampton  v.  Framptoriy  4  Beav.  287. 

(jp)  Jodrtll  V.  Jodrelly  9  Beav. 
45,  and  WiUon  v.  Wilson,  1  H.  L. 
Cas.  538. 

(<?)  WelUsley  v.  WelUsleyy  10  Sim. 
256 ;  WiUon  v.  WiUon,  14  Sim.  405 ; 
1  H.  L.  Cas.  538 ;  QihU  v.  Harding, 
L.  B.,  5Ch.  336. 

(r)  13  Ves.  439,  at  p.  444. 

(«)  Charlesworth  v.  Holt,  L,  E., 
9  Ex.  38. 

(0  22  &  23  Vict.  c.  61,  s.  5;  41 


&  42  Vict.  c.  19,  8.  3.  Woraley  v. 
Worsley,  L.  R,  1  P.  &  M.  648; 
Benyon  v.  Benyon,  1  P.  D.  447.  In 
Charlesuwrth  v.  Holt,  ubi  supra,  it 
was  doubted  whether  the  earlier  Act 
applied  to  deeds  made  before  it  was 
passed ;  while  in  Ansdell  v.  AnedeU, 
5  P.  D.  138,  a  retrospective  ope- 
ration was  given  to  the  Act  of  1878, 
the  decree  absolute  not  having  been 
made  till  after  the  Act.  See  also 
Yglesias  v.  Yglesias,  4  P.  D.  71. 

(tt)  Brown  v.  Brown,  L.  B.,  7  Eq. 
185. 
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The  provision  for  the  wife,  by  deed  of  separation,  does  not  Chap.  XII.  1.8. 
necessarily  a£Eect  her  right  to  a  share  of  the  husband's  personal  Heroiaim 
estate  under  the  Statute  of  Distributions  (x) ;  nor  apparently  any  ^atuteof 
other  legal  right  to  which  she  may  be  entitled  on  the  death  of  I>i»tributioiia. 
her  husband. 

When  there  are  children  of  the  marriage,  it  is  usual  to 
provide  in  separation  deeds  for  their  custody,  maintenance  and 
education,  a  subject  which  is  treated  incidentally  in  the  next 
chapter. 

Jix)  Slaiter  v.  Slaiter,  1  You.  &  CoU.  Ex.  28. 
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A  TREATISE  on  the  law  of  husband  and  wife  can  soaroely  be 
regarded  as  complete,  without  a  chapter  on  the  rights  and 
liabilities  of  the  parents  with  respect  to  the  children  of  the 
marriage.    The  consideration  of  these  rights  and  liabilities  will 
conveniently  fall  under  the  following  heads  : — 
I.  During  cohabitation. 
II.  After  separation. 
III.  After  the  death  of  the  husband. 

I.  Tfie  rights  and  liabilities  during  cohabitation. 

Before  the  p«wsing  of  the  Judicature  Act,  1873  (a),  the  Court 

of    Chancery    had    exclusive   jurisdiction    in    the    matter  of 

infants.    By  that  statute  all  the  Divisions  of  the  High  Court 

possess  a  concurrent  jurisdiction  (J),  in  the  exercise  of  which 


(a)  36  &  37  Vict.  c.  66. 


(6)  36  &  37  Vict.  c.  66,  s.  34,  and 
R.  S.  C.  1883,  Ord.  LV.  r.  25. 
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the  rules  of  equity  are  to  prevail  (c).    Particular  subjects  are,    Chap.  xni. 
however,  assigned  to  the  several  Divisions,  and  among  others 
the  wardship  of  infants  and  the  care  of  infants'  estates  are 
assigned  to  the  Chancery  Division  (rf). 

It  is  not  usual  to  provide  by  ante-nuptial  settlements  for  the  ^4"°**^^^  ^' 
custody,  education,  or  maintenance  of  the  children  of  the  mar- 
riage, there  being  fortunately,  in  the  majority  of  cases,  com- 
plete unanimity  on  the  part  of  the  husband  and  wife  in  respect 
of  these  important  matters.  When,  however,  dissensions  arise 
or  the  parents  belong  to  different  religions,  the  children  not 
unfrequently  become  the  occasion  of  quarrel,  and  acrimonious 
litigation.  While  the  husband  and  wife  continue  to  live 
together,  no  question  can  arise  as  to  the  custody  or  maintenance 
of  the  children ;  but  their  education,  and  especially  their 
religious  education,  may  excite  dissension  between  the  parents, 
and  result  in  their  separation,  or  in  an  appeal  to  the  Courts  for 
a  legal  adjustment  of  their  differences. 

By  the  common  law  of  England,  the  wife,  in  all  that  relates  Right  of 
to  the  education  of  children,  is  completely  subordinated  to  her  control  thdp 
husband.     His  authority  is  in  all  cases  paramount,  and  it  is  ®^^*^^*^"' 
contrary  to  the  policy  of  the  law,  that  he  should  bind  himself 
to  relinquish  any  part  of  that  authority  (^).     Thus,  it  is  com-  Not  bound  by 
pletely  established  that  an  ante-nuptial  promise  by  the  father,  promise, 
that  the   children  of  the  marriage  shall  be  brought  up  in  a 
religion  different  from  his  own,  is  not  binding  (/). 

The  law  will  not  allow  him  to  fetter  his  judgment  as  to  what 
wiU  be  best  for  the  interests  of  his  children ;  and,  therefore,  the 
most  solemn  agreement  that  they  shall  be  brought  up  in  the 
religion  of  the  wife  may  immediately  after  the  marriage  be 
repudiated  by  the  husband,  even  though  she  consented  to  the 

(c)  Be  Ooldsworthy,  2  Q.  B.  D.  75.      scarcely  consistent  with  the  opinion 

(d)  36  &  37  Vict.  c.  66,  8.25(10).      of    Mellish,   L.    J.,    expressed   in 
(c)  Vansiftart  v.  Vansittart,  2  De      Andrews  t.  Salt,  L.  R.,  8  Ch.  622, 

Q.  &  J.  249.  at  p.  637,  that  in  considering 
(/)  PerMalins,V.-C.,ini?e^flrar-  whether  the  father  had  waived  or 
Ellis,  10  Ch.  D.  49.  In  this  case  it  abandoned  his  rights,  such  a  pro- 
was  stated  by  James,  L.  J.,  that  mise  *'  is  a  circumstance  to  which 
'<  on  principle  and  authority  the  weight,  and,  perhaps,  great  weight, 
ante-nuptial  promise  is,  in  point  of  ought  to  be  attached.'* 
law,    absolutely   yoid."      This    is 
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Nor  by  aoqm« 
esoenoe. 


Chap.  xm.  marriage  solely  on  the  faith  of  that  agreement.  ^^  As  between 
the  husband  and  the  wife,  the  question  is  to  be  determined  as  if 
there  had  never  been  any  such  promise,  and  just  as  if  she  or  her 
husband  had  embraced  a  new  faith  after  the  marriage  "  (g). 

No  amount  of  acquiescence  will  bind  a  father  to  allow  his 
children  to  be  brought  up  in  accordance  with  such  a  promise ; 
for  although  they  may  have  imbibed  distinctive  religious  im- 
pressions which  it  may  be  injurious  to  change,  yet  the  father 
"as king  and  ruler  in  his  own  family"  has  a  right  to  decide 
that  question  for  himself  (h).  But  after  the  death  of  the  father 
the  question  of  acquiescence  becomes  important  (i). 

In  the  interests  of  the  children,  however,  the  Court  has 
frequently  interfered  to  protect  them  from  abuse  of  the  parental 
power. 


Bat  the  Court 
"wiU  interfere 
in  the  inter- 
ests of  the 
children* 


*'  The  right  of  the  father  to  the  custody  and  control  of  his  children  is  one 
of  the  most  sacred  of  rights.  No  doubt  the  law  may  take  away  from  him 
this  right,  or  may  interfere  with  his  exercise  of  it,  just  as  it  may  take 
away  his  life,  or  his  property,  or  interfere  with  his  liberty,  but  it  must  be 
for  some  sufl&cient  cause  known  to  the  law.  He  may  have  forfeited  such 
parental  right  by  moral  misconduct  or  by  the  profession  of  immoral  or 
irreligious  opinions  deemed  to  unfit  him  to  have  the  charge  of  any  child 
at  all ;  or  he  may  have  abdicated  such  right  by  a  course  of  conduct  which 
would  make  a  resumption  of  his  authority  capricious  and  cruel  towards 
the  children.  But  in  the  absence  of  some  conduct  by  the  father  entailing 
such  forfeiture,  or  amounting  to  such  abdication,  the  Court  has  never  yet 
interfered  with  the  father's  legal  right "  {k). 


In  oases  of— 
i.  Moral 
turpitude. 


Although  the  forfeiture  or  abdication  referred  to  by  Lord 
Justice  James  in  this  passage,  is  not  very  closely  connected  with: 
the  relations  of  husband  and  wife,  it  may  be  convenient,  in 
this  place,  to  enumerate  the  leading  authorities  for  the  several 
propositions  which  are  implied  in  the  above  statement. 

The  father  may  be  deprived  of  the  custody  of  his  children  if  his 
conduct  is  so  immoral  that  it  would  contaminate  the  children  (/), 


{g)  Per  Sir  W.  M.  James,  L.  J., 
in  Be  Agar-Ellis,  10  Ch.  D.  49,  71. 
See  also  on  the  subject  of  ante- 
nuptial promises.  Be  Browne^  2  Ir. 
Oh.  Rep.  151 ;  Hill  v.  HiU,  10  W. 
R.  400 ;  Be  Meades'  Minore,  Ir.  L. 
Sep.,  6  Eq.  98;  Andrews  v.  Scdtj 
L.  B.,  8  Ch.  622. 


{h)  See  Be  Agar-Elh'e,  10  Ch.  D. 
75. 

(t)  Post,  p.  372. 

{k)  Per  Sir  W.  M.  James,  L.  J., 
in  Be  Agar-Ellis,  10  Ch.  D.  72. 

{I)  WellesUy  v.  Duke  of  Beaufort, 
2  Buss.  1 ;  Swift  v.  Swift,  34Beav. 
266;  4  De  a.,  J.  &  S.  710. 
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or  if  he  has  been  guilty  of  iU-treatment  and  cruelty  towards  Chap.  xin. 
them  (m).  Where  the  father  was  a  person  of  intemperate  and 
Ticious  life,  and  in  the  habit  of  using  gross  and  disgusting 
language,  as  well  as  "personal  violence,  to  his  wife,  the  Court 
declined  to  grant  him  a  writ  of  hnbeas  cof^pus  to  remove  the 
child  (a  boy  of  nine  years)  from  unobjectionable  custody  (n). 
Speculative  opinions,  of  whatever  kind  they  may  be,  do  not,  in 
the  eye  of  the  law,  disqualify  a  father  from  having  the  custody 
of  his  child;  but  it  seems  that  if  the  opinions  are  grossly 
immoral  or  irreligious,  and  are  not  only  held  but  inculcated,  the 
Court  will  not,  considering  the  material  interests  of  the  infant, 
allow  it  to  be  brought  up  in  a  manner  likely  to  work  utter  ruin 
to  the  child  (o). 

The  legal  right  of  a  father  to  the  custody  of  his  children  may^  ii.  Abandon- 
under  certain  circumstances,  be  abandoned  by  him.  That  is  to  ™ 
say,  he  may,  by  acquiescing  for  a  long  time  in  their  being 
brought  up  by  persons  of  superior  wealth  and  social  position, 
preclude  himself  from  reclaiming  the  children.  Thus,  where 
the  father  had  no  means  of  educating  the  children  in  a  manner 
suitable  to  their  fortune,  where  they  had  been  for  ten  years  out 
of  his  custody,  and  had  moved  in  a  society  higher  than  that 
which  he  enjoyed,  the  Court  declined  to  order  the  children  to  be 
delivered  up  to  him  (p). 

The  third  case  (q)  in  which  the  Court  will  actively  interfere  m.  Removal 
against  a  father's  right  to  the  control  of  his  children,  is  when  ?iuJS5oti^.^ 
he  seeks  to  remove  them,  being  wards  of  Court,  out  of  the  juris- 
diction. In  such  a  case  the  Court  has  to  act  upon  suspicion, 
and  there  is  considerable  difficulty  in  interposing  effectively; 
but  it  seems  that  the  Court  may  either  grant  an  injunction 
to  restrain  the  father  from  removing  the  child,  requiring  him 


(m)  Whitfidd  v.  HaleSy  12  Ves.  Sm.  758,  and  the  remarks  of  Jeesel, 

492 ;  Bex  v.  Oreenhill,  4  Ad.  &  B.  M.  R.,  in  Be  Buani,  11  Ch.  D.  613. 

624.  (p)  Lyons  v.  Blenkin,  Jac.  246. 

(n)  Be  Ooldsworthy,  2  Q.  B.  D.  See  also  Pou;e/ v.  Cleaver,  2  Bt.  C.  0. 

75.     See  Be  Fynn,  2  De  G.  &  Sm.  499;  Creuze  v.  Hunter ,  2  Cox,  242. 

467.  {q)  See  Be  Agar-Em,  24  Oh.  D. 

(o)  See  8Mley  v.  Wetfthroohe,  Jac.  317. 
266;  Th<ma9  v.  BdberU,  3  De  G.  & 
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Chap.  xin.    at  the  same  time  to  give  security ;  or  else  it  may  remove  the 

chUd  from  the  custody  of  the  father  (r). 
Custody:  If  a  child  is  out  of  the  custody  of  its  father,  his  remedy  for 

the  father.  its  recovery  is  either  to  obtain  a  writ  of  habeas  corpus^  or  to  con- 
stitute the  child  a  ward  of  Court,  which  is  usually  done  by 
jsettling  a  small  sum  of  consols  for  the  benefit  of  the  infant 
and  then  bringing  an  action  for  its  administration  («) ;  but  the 
existence  of  property  is  not  a  condition  precedent  to  the  exercise 
of  the  jurisdiction  (t).  In  proceedings  under  writs  of  habeas 
co)*pu8  the  question  always  is  whether  the  person  is  in  illegal 
custody  without  his  consent ;  and  the  Court,  when  a  child  is 
brought  up  on  such  a  writ  and  is  of  age  to  consent — ^that  is  to 
say,  fourteen  in  the  case  of  boys,  and  sixteen  in  the  case  of 
girls — ^will  always  inquire  whether  it  does  or  does  not  consent 
to  remain  in  its  present  custody.  If  the  child  consents  to  remain 
where  it  is,  the  ground  of  the  application  falls  away,  and  no  order 
can  be  made  on  the  return  of  the  writ  (w). 

The  jurisdiction  of  equity  in  relation  to  gucudianship  is  not 
fettered  by  the  considerations  which  apply  to  writs  of  habeas 
carpus ;  and,  though  in  particular  cases  there  may  be  practical 
difficulties  in  handing  over  to  a  father  the  custody  of  a  reluctant 
child,  yet  the  law  of  England,  according  to  Sir  W.  B.  Brett, 
M.  R.  (j-),  is  that  "the  father  has  the  control  over  the  person, 
education  and  conduct  of  his  children  until  they  are  twenty-one 
years  of  age." 
Maintenance:      Both  parents  are  now,  by  law,  equally  liable  for  the  mainte- 

parents,  how    nance  of  their  children  {y) ;  but  this  natural  and  moral  obligation 
enforced. 

(r)  De  Manneville  v.  De  Marine-  (w)  BeAgar-EllU,  24  Ch.  D.  317; 

ville,  10  Ves.  52 ;  Re  Plomhleyy  47  see  p.  326.    When  the  infant  has 

L.  T.  283.  not  attained  years  of  discretion,  its 

{a)  See  as  to  constituting  an  in-  wishes  will  not  be  consulted.    Beg. 

fant  a  ward  of   Court,   Seton  on  v.  Clarkcy  7  E.  &  B.  186. 

Decrees,  p.  722 ;  Simpson  on  In-  (x)  In  re  Agar-EllUy  24  Ch.  D.  at 

f ants,  223 ;  De  Pereda  v.  De  Mancha,  p.  326. 

19  Ch.  D.  451.  (y)  The  father's  liability  depends 

[t)  Re  Fynn,  2  De  G.  &  Sm.  457 ;  upon  the  statute  43  Eliz.  c.  2,  and 

Re  Spence,  2  Ph.   247 ;  Brown  v.  that  of  the  mother  upon  the  Mar- 

ColUn8,ioCh.I>.5G.    See, however,  ried  Women's  Property  Act,  1882 

the  observations  of  Cotton,  L.  J.,  in  (45  &  46  Vict.  c.  75),  s.  21. 
Re  Agar-Ellisy  24  Ch.  D.  332. 
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can  only  be  indirectly  enforced  either  by  the  action  of  the  parish  CBiap.  XIIL 
authorities,  or  by  criminal  proceedings  (s) ;  and  no  means  exist, 
where  the  child  has  been  voluntarily  supported  by  a  stranger, 
of  recovering  from  its  parents  the  cost  of  its  maintenance.  If 
the  child  becomes  chargeable  to  the  union,  the  guardians  can 
recover  from  the  parents  the  cost  of  maintaining  it  in  the  work- 
house. And  if  the  neglect  of  the  parents  to  supply  the  child 
with  the  necessaries  of  life  is  suflBciently  aggravated,  the  parents 
become  liable  to  prosecution.  Thus  by  the  Poor  Law  Amend-  31  &  32  Viot. 
ment  Act,  1868  (of),  it  is  enacted  that  when  any  parent  shall  °' 
wiKully  neglect  to  provide  adequate  food,  clothing,  medical  aid 
or  lodging  for  his  child,  being  in  his  custody,  under  the  age  of 
fourteen  years,  whereby  the  health  of  such  child  shall  have  been, 
or  shall  be  likely  to  be,  seriously  injured,  he  shall  be  liable  on 
summary  conviction  to  six  months'  imprisonment,  with  or  without 
hard  labour.  The  punishment  of  the  parent,  however,  does  not 
supply  a  very  efficacious  protection  to  the  child. 

"When  infants  are  entitled  to  property,  the  Court  will  not  Maintenance 
apply  any  part  of  such  property  for  their  maintenance,  if  the  aUowed  to 
father  is  living  and  competent  to  maintain  them  (&).      His  i^ant's  pro- 
competence,  however,  is  measured  by  the  social  position  and  perty. 
eipeotations  of  the  children,  and  an  allowance  has  been  made  to 
assist  a  father  who  had  an  annual  income  of  6,000/.  (c).     In 
another  case  {d)  a  testator  left  property  to  the  value  of  10,000/. 
a  year  to  be  accumulated  for  twenty-one  years,  and  directed  the 
accumulations  to  be  laid  out  in  the  purchase  of  land  to  be  held 
in  trust  for  Sir  H.  Havelock  (who  was  about  fifty  years  of  age 
at  the  date  of  the  wiU)  for  life,  and  afterwards  for  his  eldest  son 
for  life  and  his  first  and  other  sons  in  tail ;  and  in  default  of 

(z)  "It  is  now  well  established  See  also  Cooper  v.  Martin,  4  East, 

that,  except  under  the  operation  of  76 ;   Urmston  v.  Newcomen,  4  Ad.  & 

the  poor  law,  there  is  no  legal  obli-  E.   899 ;    Mortimore  v.   Wright,  6 

gation  on  the  part  of  the  father  to  Mees.  &  W.  482. 

maintain  his  child,  unless  indeed  (a)  31  &  32  Yict.  c.  122,  s.  37. 

the  neglect  to  do  so  should  bring  (6)  t/ocA^onv.  t/acA«an,  1  Atk.613. 

the  case  within  the  criminal  law.  (c)  Jervoise  v.  Silk,  1  G.  Coop.  52. 

Civilly  there  is  no  such  obligation."  {d)  Havelock  v.  Havelock,  17  Oh. 

Per  Cockbum,  C.  J.,  in  Bageley  v.  D.  807. 
Forder,  L.  R.,  3  Q.  B.  559,  565. 
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Chap.  xin.  issue  of  the  eldest  son,  in  trust  for  the  second  son  and  his  issue 
in  similar  terms,  with  divers  limitations  over.  As  Sir  H.  Have- 
look  possessed  only  a  moderate  income,  Vice-Chancellor  Malins 
directed  a  sum  of  2,700/.  per  annum  to  be  allowed  to  him  for 
the  benefit  of  the  infants. 

A  father  is  entitled,  whether  of  independent  means  or  not,  to  the 
income  of  a  fund  when  there  is  an  absolute  trust  to  apply  the 
whole  income,  and  not  merely  such  part  as  the  trustees  shall  think 
fit,  towards  the  maintenance  of  the  children  {e) .  And  where  there 
is  a  trust  for  maintenance  in  a  marriage  settlement,  and  the 
father  has  maintained  the  children  without  calling  for  contribu- 
tion from  the  fimd,  he  has  been  held  to  be,  on  the  ground  of 
contract,  in  the  position  of  a  purchaser  of  so  much  of  the  fund 
as  it  would  have  been  proper  to  apply  in  maintenance  (/). 
DiBcretionaiy  Where  a  discretionary  power  as  to  maintenance  is  vested  in 
^wrerin  rua  ^^^jg^^^g^  ^^  Court  wiU  not  interfere  with  their  discretion  if  it  be 
fairly  and  honestly  exercised  {g).  In  several  cases,  however,  the 
Court  has  controlled  an  improper  or  unsound,  as  opposed  to  a 
dishonest,  exercise  of  such  a  discretion  (A).  On  the  other  hand, 
an  "  absolute  discretion  and  uncontrollable  authority,"  or  an 
"uncontrolled  and  irresponsible  discretion"  will  not,  in  the 
absence  of  mahfdes,  be  reviewed  by  the  Court,  even  where  it  is 
of  opinion  that  the  trustees  are  not  acting  judiciously  (i). 
Ability  of  The  ability  of  the  mother  to  maintain  her  children  was  not 

formerly  regarded  by  the  Court  in  questions  relating  to  main- 
tenance, either  during  the  lifetime  of  the  father  (A;),  or  after  his 
death  (/) ;  but  it  may  be  doubtful  whether,  under  the  new  law, 

(e)  Berkeley  v.  Swinburne^  6  Sim.  {g)  Coatahadie    v.    Costahadie,   6 

613;  Stocken  v.  Stocken,  4  My.  &  Hare,  410. 

Cr.  95  ;  Meacher  v.  Young,  2  My.  &  {h)  In  re  ,Hodge8,  7  Gh.  D.  754; 

K.  490.     Secudy  whore  there  is  only  In  re  Roper's  TruaU,  11  Ch.  D.  272. 

a  power,  Thompson  v.  Oriffin,  Cr.  &  {i)  Oisbome  v.  Qishorne,  3  A.  C. 

Ph.  317.  300;  Tahor  v.  Brooks,  10  Oh.  D.  273. 

(/)  Mundy  v.  Earl  Howe,  4  Bro.  See  also  Tempest  v.  Lord  Camoys^ 

G.  0.  223,  a  case  which  has  been  21  Gh.  D.  671 ;  In  re  Weavery  ibid. 

criticized,    disapproved,    and    fol-  615. 

lowed.    See  Ransome  v.  Burgess,  L.  {k)  Haley   v.  Bannister,  4  Mad. 

E. ,  3  Eq.  773 ;  Re  Kerrison's  TrusU,  275. 

L.  E.,  12  Eq.  422 ;  Wilson  v.  Turner,  {I)  Douglas  v.  Andrews,  12  Beav. 

22  Ch.  D.  521.  310. 
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which  renders  her  liable  to  maintain  her  children ,  her  ability  to    Ohap.  xm. 
do  BO  will  not  be  taken  into  account  in  the  same  manner  as  that 
of  the  father. 

Trustees  have  now  full  power  to  apply  the  income  of  property  44  &  46  Vict. 
held  by  them  for  an  infant  on  any  contingency  for  his  or  her 
benefit ;  for,  by  the  43rd  section  of  the  Conveyancing  and  Law 
of  Property  Act,  1881  (w),  which  applies  only,  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument  imder 
which  the  interest  of  the  infant  arises,  it  is  enacted  as  follows : — 

Whore  any  property  is  held  by  trustees  in  trust  for  an  infant,  either  for 
life,  or  for  any  greater  interest,  and  T^hether  absolutely  or  contingently 
on  his  attaining  the  age  of  twenty-one  years,  or  on  the  occurrence  of  any 
event  before  his  attaining  that  age,  the  trustees  may,  at  their  sole  dis- 
cretion, pay  to  the  infant's  parent  or  guardian,  if  any,  or  otherwise  apply 
for  or  towards  the  infant's  maintenance,  education  or  benefit,  the  income 
of  that  property,  or  any  part  thereof,  whether  there  is  any  other  fund 
applicable  to  the  same  purpose,  or  any  person  bound  by  law  to  provide 
for  the  infant's  maintenance  or  education,  or  not. 

Applications  to  the  Court  as  to  the  guardianship  and  main- 
tenance or  advancement  of  infants  are  now  made  by  summons 
at  chambers  (o). 

II.  T/i€  rights  and  liabilities  after  separation. 

A  separation  deed,  when  there  are  any  infant  children  who  Separation 
are  to  be  handed  over  to  their  mother's  custody,  should  fix  the  provisiona  as 
age  at  which  such  custody  shall  cease ;  and,  if  necessary,  should  ^^!?^^  ^* 
make  provision  for  the  maintenance  of  the  children.    The  terms, 
also,  on  which  the  father  shall  have  access  to  them,  the  schools 
to  which  they  shall  be  sent,  and  the  manner  in  which  the  vaca- 
tions shall  be  spent,  ought  to  be  expi-essly  defined. 

It  was  formerly  considered  that  a  provision  in  a  separation  When 
deed,  whereby  the  children  were  to  be  placed  entirely  in  the   °"^®'y^^^  • 
custody  of  the  mother,  was  void  on  the  ground  of  public  policy ; 
for  an  agreement  whereby  a  father  bound  himself  not  to  act  upon 
his  own  judgment  for  the  benefit  of  his  children  without  the  con- 
sent of  his  wife,  was  held  to  be  repugnant  to  his  parental  duty  Qt?). 

(n)  44  &  45  Vict.  o.  41.  {p)  Vansittart  v.  Varmttart,  4  K. 

(o)  E.  S.  C.  1883,  Ord.  LV.  r.  2      &  J.  62;  2  De  G.  &  J.  249.    See  also 

(12).  Hope  V.  Hope,  8  De  G.,  M.  &  G.  731 ; 

Walrond  v*  Wolrond,  John.  18, 
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Chap.  xin.  And,  accordingly,  specific  performance  of  an  agreement,  which 
Specific  per-  contained  such  a  stipulation,  was  on  this  ground  refused,  although 
onnance.  ££  ^j^^  ^^^^  Yiai  been  executed,  the  insertion  of  such  a  provision 
would  not  have  made  it  wholly  void  {q).  But  an  agreement 
entered  into  on  the  occasion  of  a  separation,  whereby  the  husband 
bound  himself  to  secure  an  annuity  for  the  maintenance  of  his 
wife  and  child,  has  been  specifically  enforced  by  the  Court  (r). 
An  agreement  under  which  the  husband  delegated  to  trustees 
the  disposal  of  the  children  during  their  school  vacations  has 
also  been  enforced  (*). 
36  Vict.  c.  12.  By  an  Act  to  amend  the  law  as  to  the  custody  of  infants  (/), 
it  is  enacted  that  no  agreement  contained  in  any  separation 
deed,  made  between  the  father  and  mother  of  an  infant  or 
infants,  shall  be  held  to  be  invalid,  by  reason  only  of  its  pro- 
viding that  the  father  of  such  infant  or  infants  shall  give  up  the 
custody  or  control  thereof  to  the  mother ;  and  it  is  also  thereby 
provided  that  no  Court  shall  enforce  any  such  agreement,  if  it 
shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the 
infant  or  infants  to  give  effect  thereto. 

This  enactment,  which  was  passed  in  consequence  of  the 
decisions  in  IIo2)e  v.  Hope  and  Vansittart  v.  Vansittart,  now 
enables  the  Court  specifically  to  perform  an  agreement  for 
separation,  one  term  of  which  is  that  the  wife  shall  have  the 
custody  of  the  children  {ti). 

It  seems  that  a  provision  that  the  husband  shall  pay  an 
annuity  to  the  wife  "  for  herself  and  child  or  children,  she  to 
maintain  the  child  or  children,"  will  be  construed  as  an  agree- 
ment that  she  shall  have  the  custody  of  the  children  {x).  On 
the  other  hand,  an  agreement  that  the  deed  shall  contain  "  aU 
usual  terms  as  to  access  to  children,  &c."  is  limited  to  access, 
and  a  clause  giving  the  mother  the  custody  of  the  children  will 
be  struck  out  (y). 

[q)  Vanaittart  v.  VamiUart,  4  K.  (u)  Hart  v.  Hart,  18  Ch.  D.  670. 

&  J.  62  ;* 2  Do  G.  &  J.  249.  (a;)  Hart  v.  Hart,  supra. 

{r)  Oibbs  v.  Harding,  L.  E.,   6  (y)  Everslted  v.  Evershed,  30  W. 

Ch.  336.  B.  732.    Both  these  cases  may  be 

(«)  Hamilton  v.  Hector,  li,  B.,  6  consulted  as  to  the  power  of  the 

Ch.  701.  court  to  settle  the  deed,  notwith- 

(t)  36  Yict.  c.  12,  8.  2.  standing  an  arbitration  clause. 
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The  cases  in  which  a  separation  has  taken  place  without  any    ciiap.  Xlll. 
provision  having  been  made  for  the  custody  of  the  children,  Where  no 
have  now  to  be  considered.  ciwtodyof 

In  a  recent  case,  Sir  G.  Jessel,  M.  R.,  said :  "  Before  the  cliildreu. 
passing  of  the  Act   commonly  known  as   Serjeant   Talfourd^s     . 
Act  (s),  there  is  no  doubt  that  you  could  not  take  away  the 
custody  of  a  child  from  its  father,  except  you  showed  that  either 
he  was  imfit  to  remain  the  custodian  of  the  child,  or  that  his  so 
remaining  would  be  an  injury  to  the  child  "  (a). 

That  Act,  however,  conferred  upon  the  Court  of  Chancery 
a  discretionary  power  as  to  the  custody  of  an  infajit  under  the 
age  of  seven  years  who  was  in  the  sole  custody  or  control  of  its 
father.  By  the  Act  to  amend  the  Law  as  to  the  Custody  of  36  Vict.  c.  12. 
Infants  (6),  Serjeant  Talfourd's  Act  was  repealed,  and  was 
re-enacted  in  wider  terms  as  follows : — 

Sect.  1.  "  From  and  after  the  passing  of  this  Act(c)  it  shall  be  lawful  for 
the  High  Court  of  Chancery  in  England  or  in  Ireland  respectively,  upon 
hearing  the  petition  by  her  next  friend  of  the  mother  of  any  infant  or 
infants  under  sixteen  years  of  age,  to  order  that  the  petitioner  shall  have 
access  to  such  infant  or  infants,  at  such  times  and  subject  to  such  regula- 
tions as  the  Court  shall  deem  proper,  or  to  order  that  such  infant  or 
infants  shall  be  delivered  to  the  mother,  and  remain  in  or  under  her 
custody  or  control,  or  shall,  if  already  in  her  custody  or  under  her  con- 
trol, remain  therein  until  such  infant  or  infants  shall  attain  such  age,  not 
exceeding  sixteen,  as  the  Court  shall  direct ;  and  further,  to  order  that 
such  custody  or  control  shall  be  subject  to  such  regulations  as  regards 
access  by  the  father  or  guardian  of  such  infant  or  infants,  and  otherwise, 
as  the  said  Court  shall  deem  proper." 

The  object  with  which  these  Acts  were  passed  was  that  a  wife  PoHcy  of  the 
might  not  be  precluded  from  seeking  justioe  from  her  husband 
by  the  terror  of  that  power,  which  the  law  gave  to  him,  of  taking 
her  children  from  her  :  that  she  might,  in  fact,  be  at  liberty  to 
assert  her  rights  as  a  wife,  without  the  risk  of  any  injury  being 
done  to  her  feelings  as  a  mother  (d). 

In  administering  the  Act,  the  Court  is  bound  to  have  regard,  Prindplea  on 
first,  to  the  paternal  right ;  secondly,  to  the  marital  duty ;  and,  court  aoto. 

(z)  2  &  3  Vict.  c.  54.  (c)  24th  April,  1873. 

(a)  Re  Taylor,  4  Ch.  D.  157, 169.  (d)  See  Warde  v.  Warde,  2  Phil. 

{b)  36  Vict.  0.  12.  786. 
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Chap,  xm.  thirdly,  to  the  interest  of  the  children  (e).  That  is  to  say,  it 
will  recognize  the  exclusive  rights  of  the  father  as  they  existed 
at  common  law,  and  interfere  with  them  only  so  far  as  may  be 
necessary  to  give  effect  to  the  objects  of  the  Act.  The  fulfilment 
of  the  marital  duty  is  the  condition  on  which  the  paternal  right 
is  recognized,  and,  lastly,  assuming  that  the  father  has  been 
guilty  of  misconduct,  the  Court  has  to  inquire,  in  the  interest  of 
the  child,  whether  it  will  be  better  cared  for,  in  the  custody  of 
the  father,  or  in  that  of  the  mother. 

There  is,  of  course,  no  jurisdiction  to  make  an  order  under 
the  Act,  when  the  infant  is  over  sixteen  years  of  age  (/).  But^ 
under  the  former  Act,  where  some  of  the  children  were  over, 
and  some  under,  the  age  of  seven  years,  the  Court  ordered  the 
former,  as  well  as  the  latter,  to  be  delivered  to  the  mother,  in 
order  to  avoid  "  the  great  evil  and  danger  to  the  children  of 
separating  one  portion  of  the  family  from  the  other  "  ( (7).  If 
the  children  are  in  the  actual  custody  of  the  father,  it  seems  to 
require  a  stronger  case  to  justify  the  Court  in  interfering  than 
if  they  are  in  the  custody  of  the  mother,  or  of  a  stranger  (A). 

The  order,  when  made,  generally  provides  that  the  child 
shall  be  in  the  custody  of  its  mother  until  further  order,  and 
also  that  the  father  shall  be  allowed  free  access  to  the  child 
at  all  reasonable  times  (/). 

If  the  wife  leaves  her  husband  without  sufficient  cause  (*),  or 
has  no  adequate  income  (/),  or  has  been  proved  to  have  mis- 
conducted herself  (m),  the   Court  will,  as  a  rule,  decline  to 
deliver  the  children  to  her. 
Power  of  By  the  Divorce  and  Matrimonial  Causes  Act,  1857  (n),  it  is 

20  &  21  Vict,    enacted  that  "  in  any  suit  or  other  proceeding  for  obtaining  a 
22  &*2?Viot.   j^^iioifll  separation,  or  a  decree  of  nullity  of  marriage,  and  on 

0.  61. 

(e)  Be  ffalliday's  Estate,  17  Jur.  (t)  Be  Taylor,  4  Ch.  D.  157. 

56;  Be  Taylor,  4  Oh.  D.  157;  Be  {k)  Be  Taylor,  11  Sim.  178.    It 

Elderton,  32  W.  R.  227.  is  not,  however,  necessary  for  the 

(/)  Be  Agar-ElUs,  24  Ch.  D.  317,  wife  to  show  that  she  is  entitled  to 

330.  a  divorce  or    judicial  separation. 

{g)  Warde  v.  Warde,  2  Phil.  786;  Ex  parte  BaHktt,  2  CoU.  661. 

see,  however,  Symington  v.  Syming-  {I)  ShUlito  v.  ColkU,  8  W.  R.  683. 

ton,  L.  R.,  2  H.  L.  So.  415.  (m)  Be  Winscom,  2  H.  &  M.  540. 

{h)  Be  Elderton,  32  W.  R.  227.  (n)  20  &  21  Vict.  c.  85,  s,  35. 
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any  petition  for  dissolving  a  marriage,  the  Court  may  from  Chap.  XIII. 
time  to  time,  before  making  its  final  decree,  make  such  interim 
orders,  and  may  make  such  provision  in  the  final  decree  as  it 
may  deem  just  and  proper  vdih  respect  to  the  custody,  mainte- 
nance and  education  of  the  children,  the  marriage  of  whose 
parents  is  the  subject  of  such  suit  or  other  proceeding;  and 
may,  if  it  shall  think  fit,  direct  proper  proceedings  to  be  taken 
for  placing  such  children  under  the  protection  of  the  Court  of 
Chancery ;"  and  by  the  amending  Act  (o),  this  power  has  been 
extended,  so  as  to  enable  the  Court  to  make  orders  upon 
petition  after  the  final  decree  has  been  pronounced. 

Acting  under  these  sections,  the  Court  is  guided  by  the  same  The  Court 
principles  as  when  it  proceeds  imder  its  general  jurisdiction,  sameprm- 
regarding,  in  the  first  plcwe,  the  paternal  right,  then  the  marital  aSing^under'^ 
duty,  and  thirdly  the  interest  of  the  children.  **«  ?^®™^ 

1—.  jurifldiction. 

"  When  parents  cease  to  live  together,  the  legal  right  to  the  ^^^n 
custody  of  children  of  this  age  (eight  and  ten)  is  with  the  father.  ^^^^^ 
But  the  Court  has  power  to  infringe  upon  this  right,  and,  when  mother, 
the  conmion  home  has  been  broken  up  by  the  conduct  of  the 
father,  it  frequently  exercises  its  power  in  favour  of  the  injured 
mother''  (p).     Thus,  where  the  conduct  of  the  wife  has  been 
blameless,  the  custody  of  the  children  has  been  in  several  cases 
confided  to  her  (q).    But  the  rule  is  not  an  inflexible  one,  and 
the  Court  has  the  widest  and  most  general  discretion,  and  must 
consider  "  all  the  circumstances  of  the  particular  case  before  it ; 
the  circumstances  of  the  misconduct  which  leads  to  a  separation, 
no  doubt;  the  circumstances  of  the  general  character  of  the 
father ;  the  circumstances  of  the  general  character  of  the  mother; 
and,  above  all,  it  should  be  the  duty  of  the  Court  to  look  to  the 
interests  of  the  children  "  (r). 

In  this  case  the  husband  had  not  continued  to  lead  an 
immoral  life,  and  had  the  character  of  a  religious  and  upright 

(o)  22  &  23  Vict.  0.  61,  s.  4.  Tr.  492 ;  Boynton  v.  Boynton,  2  Sw. 

(jp)  Per  Lord  Penzance  in  Chet"  &  Tr.  275. 

vfynd  V.  Chetwynd,  L.  E.,  1  P.  &  (r)  Per  Lord  Cairns,  L.  C,  in 

M.  S9.  SymingUm  v.  Symington^  L.  B.,  2 

{q)  Marsh  v.  Marshy  1  Sw.  &  Tr.  H,  L.  So.  415,  420. 
312 ;  Suggate  v.  Suggate,  1  Sw.  & 
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Chap.  Zlil.  man,  and  it  was  considered  that  the  male  children  would  not  be 
injured  if  left  in  their  father's  custody ;  but  that  the  female 
children  should  be  handed  over  to  the  mother,  "  against  whom 
nothing  had  been  proved." 
When  to  re-  In  another  case(s),  after  a  decree  absolute  had  been  pro- 
BtraDgers.  nounced  for  the  dissolution  of  a  marriage,  on  the  ground  of  the 
husband's  adultery  and  cruelty,  applications  were  made  for  the 
custody  of  the  infant  children  of  the  marriage  by  their  father 
and  mother,  and  by  third  persons,  who  had  been  allowed  to 
intervene  for  the  benefit  of  the  children.  The  Court,  being  of 
opinion  that  neither  the  father  nor  the  mother  were,  according 
to  the  evidence  'given  at  the  hearing  of  the  cause,  fit  to  be 
entrusted  with  the  care  and  custody  of  the  children,  gave  the 
custody  of  them  to  the  interveners,  relatives  of  the  husband, 
but  directed  that  the  p6u:ents  should  be  allowed  reasonable 
access. 

Where  the  wife  had  obtained  a  decree  of  judicial  separation, 
and  applied  for  the  custody  of  the  children,  with  the  avowed 
purpose  of  bringing  them  up  in  a  religion  different  from  that 
of  their  father,  and  different  from  that  in  which  they  had  been 
educated  during  the  cohabitation  of  their  parents,  the  Court 
rejected  the  application,  and  placed  the  children  in  the  custody 
of  a  third  person,  providing,  at  the  same  time,  that  both  parents 
should  have  access  to  them  (t). 

After  the  dissolution  of  the  marriage,  on  the  ground  of  the 
wife's  adultery,  the  custody  of  the  children  will  not,  without 
strong  reasons,  be  taken  from  the  husband ;  and  the  Court  views 
with  disfavour  the  employment  of  detectives,  for  the  purpose 
of  getting  up  a  case  of  immorality  against  a  man  who  is  leading 
"  a  notoriously  respectable  life"  (w). 

In  a  pending  suit  against  the  wife,  adultery  being  charged 
and  denied,  the  Court  ordered  the  children,  who  were  of  tender 
years,  to  be  delivered  to  her,  on  the  grounds  (1)  that  her  health 
was  suffering  from  being  deprived  of  her  children ;  and  (2)  that 

(«)  Chetwynd  v.  Chetwyndy  L.  E.,  {u)  March  v.  March^  L.  E.,  1  P. 

1  P.  &  M.  39.  &  M.  437. 

(0  iyAltm  V.  D'AUorty  4  P.  D.  87. 
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the  chadren  were  in  fact  not  in  the  custody  of  their  father,  but  of    Chap.  XIII. 
a  stranger  (^).  " 

The  Court  assumes  jurisdiction  over  the  custody  of  children 
under  the  Divorce  Acts  until  they  attain  the  age  of  sixteen 
years  (y). 

During  the  coverture  the  father  possesses,  as  against  the 
mother,  an  absolute  right  to  the  custody  and  control  of  the 
children  of  the  marriage.  This  right,  which  is  coupled  with  a 
duty,  the  law  does  not  permit  him  to  surrender  by  ante-nuptial 
agreement ;  and,  until  the  legislature  interfered,  it  was  likewise 
considered  contrary  to  public  policy,  that  he  should  contract  by 
a  separation  deed  to  give  up  the  children  to  their  mother. 
Except  in  cases  of  outrageous  misconduct  on  his  part, — miscon- 
duct disqualifying  him  from  having  the  custody  of  any  child — 
the  Court  never  interferes  with  "this  sacred  right."  The  The  father's 
father's  control  outlasts  his  life ;  and  the  nature  and  extent  of  the  chiidr^ 
this  posthumous  influence  will  now  be  briefly  considered.  ^oid  hL^e 

m.  The  rights  and  liabilities  after  the  death  of  the  husband. 

The  father  can  by  will,  or  "  by  a  testamentary  instrument  in  Custody : 
the  form  of  a  deed"  (2),  appoint  guardians  of  his  children  to  power  to'* 
act  until  they  respectively  attain  the  age  of  twenty-one  years  (a),  ^^ans 
and  the  mother  has  no  right  to  claim  the  custody  of  her  children 
as  against  the  persons  so  appointed.     Thus,  Lord  Cottenham  in 
a  celebrated  case  {b)  said: 

"It  is  proper  that  mothers  of  childi'en  thus  circumstanced  should 
know  that  they  have  no  right,  as  such,  to  interfere  with  testamentary 
guardians;  and  if,  under  the  peculiar  circumstances,  I  think  it  proper 
now  to  leave  the  child  in  the  custody  of  the  mother,  it  is  not  in  respect  of 
right  in  that  mother,  but  it  is  in  consequence  of  that  power  which  the 
Court  has  of  controlling  the  power  of  testamentary  guardians," 

The  testamentary  guardian  may  recover  possession  of  his 
ward  by  writ  of  habeas  corpus^  which  the  Court  has  no  discretion 

(a)  Barnes  v.  Barnes,  L.  E.,  1  P.  (2)   Ex  parte  Earl  of  Ilcliester^ 

&  M.  463.     See  also   Cartlidge  v.  7  Yes.  348,  367. 

Cartlidge,  2  Sw.  &  Tr.  567.  (a)  12  Car.  II.  c.  24. 

(y)  Mallinson    v.    MaUinsonj   L.  {h)  TnlhotY,  Earl  of  Shrewsbury ^ 

B.,  1  P.  &  M.  221.  4  My.  &  Cr.  672,  683. 

M.  B  D 
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Cfhap.  xin.    to  refuse  if  the  guardian  be  a  fit  and  proper  person,  and  the 
infant  too  young  to  choose  for  itself  (c). 

The  position,  however,  of  the  testamentary  guardian  is  entirely 
different  from  that  of  the  father.  The  right  given  to  him  is 
the  right  of  tuition  and  custody  under  the  Act  of  Parliament. 
It  is  given  to  him  as  a  trust  to  be  exercised,  and  the  Court  will 
interfere  with  his  discretion  in  exercising  that  trust,  in  a  way  in 
which  it  never  will  interfere  with  the- discretion  of  a  father  (c?). 

Several  persons  may  be  appointed  joint  gujtrdians,  and  in 
such  a  case  the  office  survives  on  the  death  of  one  (e).    A  father 
can  also  authorLze  the  survivors  to  nominate  a  person  to  act  in 
the  place  of  a  deceased  guardian  (/).    The  immediate  custody 
of  ^tho  children  may  be  confided  by  the  testator  to   persons 
other  than  the  testamentary  guardians ;  and  words  of  recom- 
mendation, though  not  amounting  to  an  imperative  direction, 
will  be  regarded  by  the  Court  in  settling  a  scheme  for  the 
education  and  management  of  the  children  (g).    The  marriage 
of  a  female  guardian  does  not  determine  her  guardianship ;  but, 
on  the  happening  of  such  an  event,  application  should  be  made 
to  the  Court  "  to  ascertain  what  ought  to  be  done  xmder  the 
altered  state  of  circumstances  "  {h)  ;  and  nothing  in  the  recent 
Act  seems  to  afEect  this. 
The  mother         It    may    bo    mentioned  that   the    mother   has    no    power 
toappomt       under  12  Car.  II.  o.  24,  to  appoint  guardians;   but  if  she, 
gnftrdians.       feeing  a  widow,  purports  to  make  such  an  appointment,  the 
Court  in    selecting    guardians  will    in    general    appoint  her 
nominees  (i). 
The  mother,        If  no  testamentary  guardians  are  appointed  by  the  father, 
gaaidiaa.        ^^  mother  becomes  on  his  death  gu6trdian  of  her  children  by 
"nature  and  nurture  "(A).    This  guardianship  terminates  at 
fourteen  years  of  age  as  to  both  males  and  females. 

(c)  jRe  Andrews,  L,  B.,  8  Q.  B.      5ufy,  2  P.  Wms.  103. 

163.      See  also  Wright  v.  Naylor,  (/)  lnthegood8ofParnell,L.Jl.f 

5  Mad.  77.  2  P.  &  M.  379. 

(d)  Per  Cotton,  L.  J.,  in  He  Agar-         {g)  KnoU  v.  CoiUe,  2  Phil,  192. 
JEUia,  24  Ch.  B.  317,  332.    See  also         (A)  Jones  v.  Powelly  9  Beav.  345. 
Jones  V.  Powell,  9  Beav.  345.  (t)  -Be  Kaye,  L.  B.,  1  Ch.  387. 

(c)  Eyre  v.  Countess  of  Shafts*         {h)  Roach  v.  Qarvan^  1  Ves.  sen. 
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Intimately  connected  with  the  subject  of  the  custody  and    Chap.  XIIX. 
guardianship  of  children  is  that  of  their  religious  education;  Religious 
and  as  questions  frequently  arise,  after  the  death  of  the  father,     ^*^*^^^- 
regarding  the  faith  in  which  his  children  are  to  be  brought  up, 
it  is  fit  that  the  leading  principles  which  govern  these  cases 
should  be  here  stated. 

"  The  rule  of  the  Court  is,  that  the  Court,  or  any  persons  who  Father's  re- 
have  the  guardianship  of  a  child  after  the  father's  death,  should  foUowed.  ^ 
have  sacred  regard  to  the  religion  of  the  father  in  dealing  with 
the  child ;  and,  unless  under  very  special  circumstances,  to  see 
that  the  child  is  brought  up  in  the  religious  faith  of  the  father, 
whatever  that  religious  faith  may  have  been  "  {m). 

The  father  has  not,  indeed,  the  same  absolute  right  to  prescribe 
after  his  own  death  a  form  of  faith  for  his  child,  as  to  dispose  of 
the  custody  of  its  person.  But,  as  liord  Cottenham  remarks, 
"  although  the  father  has  not  the  power  of  regulating,  after  his 
death,  the  faith  in  which  his  child  should  be  brought  up,  the 
Court  will  pay  great  attention  to  the  expression  of  his  wishes, 
and  he  can  exercise  that  power  indirectly  by  appointing  a 
guardian  of  that  faith  "  (n). 

There  seem  to  be  two  classes  of  cases  in  which  the  rule  religio  when  this 
Bcquitur  patrem  is  infringed : — (1)  Where  the  father  has  in  his  ^g^dT' 
lifetime  abdicated  his  rights;  (2)  where,  after  his  death,  the 
child  has  been  so  long  brought  up  in  another  religion  as  to  have 
acquired  a  knowledge  of  its  distinctive  tenets. 

A  father  may,  by  his  acts,  altogether  abdicate  the  right  of  ^'^^^^^^^'^ 
controlling  the  religious  education  of  his  children,  and  entrust  it  during  his 
to  his  wife,  a  person  of  a  different  religious  persuasion.     In  that 
event,  it  seems  that  the  Court  will  not  treat  as  imperative  the 
directions  in  the  father's  will,  that  the  children  must  be  brought 
up  in  his  own  faith  (o). 

An  ante-nuptial  agreement  that  the  children  shall  be  brought 

157.   See  further,  as  to  the  position  Ch.  D.  at  p.  619. 

of  the  mother,  ViUarealy,  Mellishy  (n)  Talbot  y.  Earl  of  Shrewsbury ^ 

2  Swanst.  533.     Simpson,  on  In-  4  My.  &  Or.  672, 686.    See  also  JTtZ^ 

fants,  p.  113.  V.  Hill,  10  W.  B.  400  j  Me  Newbery, 

(m)  Per  Lord  Justice  James  in  L.  E.,  1  Ch.  263;  Simpson  on  In- 

Hawkswtyrth  v.  Eawksworthy  L.  E.,  fants,  120,  and  the  cases  there  cited, 

6  Ch.  541.    See  also  Be  Besant,  11  (o)  Hill  v.  Hilly  10  W.  E.  400. 

B6  2 
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Chap.  xni.  Up  in  a  different  religion  from  that  of  their  father  is,  as  we  have 
seen,  not  binding  upon  the  father  (p) ;  but,  after  his  death,  such 
an  agreement  will  be  entitled  to  weight  in  the  determination  of 
the  question,  whether  the  father  has  abandoned  his  right  to 
prescribe  the  religion  in  which  his  children  shall  be  educated  (q). 
The  circumstance  that  a  child  has  been,  with  its  father's  know- 
ledge, baptized  in  a  different  religion  from  his  own  is  one  to 
which  much  importance  will  be  attached  (r). 
ii.  Aoquifiition  The  second  class  of  cases  which  are  an  exception  to  the 
gious  general  rule,  is  where  a  child  has,  by  the  time  the  application 

prmoiplea.  y^^  -^^^^  ^^^^^^^  ^^  ^^^  Court,  received  and  formed  fixed  religious 
impressions  and  convictions  which  it  would  not  be  expedient  to 
eradicate.  Thus,  in  Stourton  v.  Stourton  (s),  the  facts  were  as 
follows:— The  Hon.  John  Stourton  in  May,  1846,  married  a 
lady  who,  like  himself,  was  a  Eoman  Catholic.  In  about  a 
year  after  the  marriage  Mr.  Stourton  died  intestate,  and  soon 
aftor  his  death  a  son  was  bom,  and  was  baptized  as  a  Eoman 
Catholic.  Mrs.  Stourton,  however,  very  soon  became  a  member 
of  the  Church  of  England,  and  trained  her  child  in  the  same 
faith.  It  was  not  imtil  he  had  attained  the  age  of  nine  years 
that  application  was  made  to  the  Court ;  and  the  Lords  Justices, 
having  ascertained,  from  a  personal  interview  with  the  infant, 
that  he  had  imbibed  definite  religious  principles,  determined 
that  he  was  to  remain  in  his  mother's  custody,  that  she  was  to 
be  his  sole  guardian,  and  that  she  was  to  be  at  liberty  to  con- 
tinue his  Protestant  education. 

The  course  pursued  in  Stourton  v.  Stourton  of  privately 
examining  into  the  religious  opinions  of  the  child  has  been 
disapproved,  and  it  may  be  safely  asserted  that  it  will  not  be 
adopted  except  as  a  last  resort.  "It  appeared  in  that  case, 
upon  the  examination  of  that  poor  child,  who  was  nine  years 
and-a-half  old,  that  his  intellect  had  been  precociously  excited, 
and  he  had  been  prematurely  instructed  by  a  proselytising 
mother  in  those  matters  of  religious  difference  between  the  two 
Churches,  which  it  was  certainly  most  dangerous  and  most 

{p)    Ante,    p.  357;    and   sec  Be      622;  Be  Clarkey  21  Ch.!),  S17. 
Meadea,  Ir.  Rep.,  5  Eq.  98.  (r)  Hill  v.  Hill,  10  W.  E.  400. 

{q)  Andrews  v.  Salt,  L.  R.,  8  Oh.         .(«)  8  De  G.,  M.  &  G.  760. 


RELIGIOUS  EDUCATION.  373 

improper  to  endeavour  to  introduce  into  the  mind  of  a  child  of  Chap.  Xlll. 
those  tender  years ;  and  I,  for  one,  should  be  loth  to  do  anything 
which  could  operate  as  the  slightest  encouragement  to  persons, 
whether  mothers  or  not,  who  obtain  access  to  young  children, 
to  begin  the  task  of  proselytising,  when  they  are  of  too  tender 
an  age  to  be  disturbed  by  those  religious  controversies,  by  which 
the  adult  world  is  so  much  distracted.  I  therefore  decline 
myself  to  endeavour,  by  probing  this  child's  mind,  to  ascertain 
whether  the  mother  has  done  what  there  is  no  suggestion  that 
she  has  done,  namely,  whether  she  has  violated  her  duty  to  the 
child,  by  endeavouring  to  impress  upon  her  the  peculiar  differ- 
ences between  the  two  religions"  (t). 

It  is  almost  needless  to  point  out  that  the  Court,  in  its 
decisions  on  these  difficult  cases,  divests  itself  as*  far  as  possible  of 
any  bias  in  favour  of  any  particular  religion  (w).  It  has  been 
said :  **  It  is  the  duty  of  the  Court  to  take  care  that  a  fatherless 
ward  is  brought  up  in  the  religion  of  the  father.  ...  It  would 
be  impossible  for  the  Court  to  allow  its  ward,  a  Christian  child, 
the  child  of  a  Christian  father,  baptized  in  the  Christian  Church, 
to  remain  under  the  guardianship  and  control  of  a  person  who 
professes  and  teaches  and  promulgates  the  religious,  or  anti- 
religious,  opinions  which  the  appellant  avows  that  she  professes 
and  intends  to  persevere  in  teaching  and  promulgating.  ...  In 
the  absence  of  the  father,  the  Court  is  the  real  guardian  of  the 
infant,  and  must  perform  its  duty  to  the  ward  accordingly,  and, 
if  necessary,  wholly  irrespective  of  the  convictions  or  wishes  of 
the  mother,  and  by  separating  the  child  from  her.  It  is  a  plain, 
imperative  duty  which  the  law  casts  on  the  Court;  it  is  the 
plainest  right  of  the  infant  ward.  The  same  duty  and  the 
same  right  would  exist  if  the  child  were  the  child  of  a  Jew,  a 
Parsee,  a  Mahomedan,  or  a  Buddhist "  (.r). 

(t)  Per  Lord  Justice  James,  in  Austin  v.  Austin j  4  De  G.,  J.  &  S. 

IlawJcsu'orih  v.  Ilawksworih,  L.  E.,  716;  Andrews  v.  Salt,  L.  R.,  8  Ch. 

6  Ch.  539,  543.     See  also  Re  Agar-  622 ;  In  re  Clarke,  21  Ch.  D.  817. 
Ellis,  10  Ch.  D.  49,  74.  [r)  Per  Lord  Justice  James  in  Re 

(u)  Lyons  v.  Blenh'n,  Jac.  245;  Besant,  UCh.  D.  p.  519. 
Davis   V.    Davis,    10  W.   E.    245; 
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The  riilo  of  common  law  was,  as  has  been  seen,  that  a  wife 
could  not,  during  coverture,  save  in  a  few  excepted  cases,  sue  or 
be  sued  alone ;  it  was  necessary  that  her  husband  should  be 
joined  in  the  action,  and  if  the  husband  wished  to  maintain  an 
action  on  contracts  made  by  his  wife  before  marriage,  or  on  con- 
tracts made  by  her  as  an  administratrix,  he  was  obliged  to  join 
her  as  a  co-plaintiff  (a) ;  but  he  could  sue  either  alone  or  jointly 
with  his  wife  on  negotiable  instruments  given  her  before  mar- 
riage, on  rights  acquired  by  her  after  marriage,  and  on  contracts 
made  with  himself  and  his  wife  after  marriage. 


(a)  Burdick  v.  Oarrick,  L.  E.,  6  Ch.  233. 
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For  oauses  of  action  arising  ont  of  injuries  to  the  person  or    Ciuip.  xiv. 
property  of  the  wife  committed  before  or  during  marriage,  and 
for  injuries  for  which  the  wife  had  to  sue  in  a  representative 
character,  the  husband  and  wife  were  formerly  obliged  to  sue 
jointly. 

But  a  married  woman  could  always  sue  alone,  when  her  Cases  in  whicli 
husband  was  civilly  dead;  when  he  had  abjured  the  realm;  sue  alone 
when  she  had  obtained  a  decree  of  judicial  separation  under 
20  &  21  Vict.  c.  85,  s.  26,  or  a  protection  order  under  sect.  21  of 
the  same  statute ;  and,  by  the  custom  of  London,  when  she  was 
trading  alone  within  the  city.  She  could  also  sue  alone  when 
seeking  relief  in  the  Ecclesiastical  or  Divorce  Courts. 

In  the  old  Court  of  Chancery,  a  husband  who  sought  to  re-  The  practice 
cover  property  of  his  wife,  had  as  a  rule  to  join  her  as  a  party,  ^        ^^^' 
and  to  make  her  a  co-plaintiff ;  and  whore  he  sued  for  this  pur- 
pose, or  whwe  he  sued  as  her  next  friend,  the  action  was  con- 
sidered as  his  alone  (J). 

Where  a  married  woman  wished  to  raise  the  question  of  her  When  a 
equity  to  a  settlement,  or  if  she  wished  to  sue  her  husband  or  woman 
any  other  person  in  respect  of  her  separate  property,  she  had  to  ^  her  next 
sue  by  her  next  friend  (c).  friend. 

If  her  husband  had  an  interest  in  such  property,  or  if  he  had 
no  adverse  interest,  he  might  be  made  a  co-plaintiff  (d) ;  but, 
generally,  in  a  suit'  relating  to  property  given  to  the  wife  for  her 
separate  use,  the  husband  was  treated  as  having  an  adverse 
interest,  and  then  he  was  made  a  defendant  (e).  If  the  authority 
of  the  next  friend  was  challenged,  he  was  obliged  to  produce 

it  if). 

The  Married  Women's  Property  Act,  1870,  enabled  a  married  The  Act  of 

,  ...  L'        '      i  r      XT.  1870  enabled 

woman  to  mamtam  an  action  m  her  own  name  for  the  recovery  her  to  sue 
of  any  wages,  earnings,  money,  and  property,  declared  by  that  respectof 
Act  to  be  her  separate  property,  or  of  any  property  belonging  ^]^?^^t'i. 
to  her  before  marriage,  which  her  husband  might  agree  in  Act  to  be  her 

(5)  Wake  v.  FarJceVy  2  Keen,  69.  (/)  Schjott  v.  Schjott,  19  Ch.  D. 

(c)  Davie  v.  Front,  7  Beav.  288;  362.   As  to  suits  under  the  Partition 

Woodward  v.  Woodward,  3  De  Gox,  Act,  1876,  39  &  40  Vict.  c.  17,  see 

J,  &  S.  672.  Wallace  v.  Greenwood,  16    Ch.  D. 

{d)  Beardrnore  v.  Gregory,  2  H.  362 ;  Grange  v,  White^  18  Ch.  P, 

&  M.  491.  612. 

(e)  Boherts  v.  Evans,  7  Ch.  D.  830. 
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Chap.  xnr.    writing  should  belong  to  her  as  her  separate  property ;  and  it 
separate  gave  her  in  her  own  name  the  same  remedies  against  all  persons 

property ;        j^^,  ^j^^  protection  and  security  of  her  property,  as  if  such  property 
belonged  to  her  as  an  unmarried  woman  (</).     This  statute,  how- 
ever, did  not  enable  a  married  woman  to  be  sued  alone  in  respect 
of  the  separate  property  created  by  it,  even  though  she  carried 
on  a  separate  trade  (//). 
and  to  be  sued      Section  12  of  that  Act  made  a  wife  liable  to  be  sued  for  her 
ante-nuptial     debts  contracted  before  marriage,  and  it  was  not  necessary  to 
debts.  jqJj^  j-Y^Q  husband  in  an  action  brought  under  that  section  to 

The  Act  of      charge  her  separate  property  (t) ;  but  the  amending  Act  of  1874 
imposed  the     repealed  those  sections  of  the  Act'  of  1870,  and  provided  that  a 
hu8b^d°t?a^  husband  and  wife  married  on  or  after  July  30th,  1874,  might  be 
(jertain extent,  jointly  Sued  for  any  debt  of  the  wife  contracted  before  marriage, 
limiting,  however,  the  liability  of  the  husband  in  any  such 
-action  to  the  amount  of  certain  assets  received  by  him  as  specified 
in  that  Act  (k) ;  and  in  such  an  action  against  the  husband  and 
wife,  it  is  not  necessary  for  the  plaintiff  to  state  in  his  claim  that 
the  husband  has  received  assets  (/). 
The  Act  of  The  Married  Women's  Property  Act,  1882,  enacts,  in  sect.  1, 

a  married        sub-s.  2,  that  a  married  woman  shall  be  capable— 

■woman  to  sue 

and  be  sued  **  Of  suing  and  being  sued  either  in  contract  or  in  tort,  or  otherwise  in 

as  A  feme  iole.  qH  respects  as  if  she  were  a  fenu  sohy  and  her  husband  need  not  be  joined 
■with  her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or 
other  legal  proceeding  brought  by  or  taken  against  her." 

And  section  12  enacts  that — 

**  Every  woman,  whether  married  before  or  after  this  Act,  shall  haye  in 
her  own  name  against  all  persons  whomsoeyer,  including  her  husband,  the 
same  civil  remedies,  and  also  (subject,  as  regards  her  husband,  to  the 
proviso  hereinafter  contained)  the  same  remedies  and  redress  by  way  of 
criminal  proceedings,  for  the  protection  and  security  of  her  own  separate 
property,  as  if  such  property  belonged  to  her  as  a  feme  sole;  but,  except 
as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other  for  a 
tort"(m). 

((/)  33  &  34  Yict.  c.  93,  s.  11;  (»)  Williams  t.  Mercier,  9  Q.  B. 

Moor  V.  liohinson, /iS  L.  J.  Eep.,  D.  337. 

Q.  B.  156;  JRamsdenY.Brearlaj,  L.  {k)  37  &  38  Yict.  c.  50,  sects.  1 

E.,  10  Q.  B.  147;  Summeray,  The  and  2. 

City  Banky  L.  E.,  7  C.  T.  580.  (/)  Matthews  v.  Whittle,  13  Ch.  D. 

{h)  Hancocks  v.  Lahlache,  3  C.  P.  811. 

D.  197;  AitivoodY.  Chichester^  3  Q.  (m)  45  &  46  Vict.  c.  75,  s.  12. 
B.  D.  722, 
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The  IStli  section  of  the  Married  Women^s  Property  Act,  1882,    Cliap.  xiv. 
provides,  that  a  husband  and  wife  may  be  jointly  sued  in  respect  How  judg- 
of  any  ante-nuptial  debt  or  liability  of  the  Tv-ife,  if  the  plaintiff  ^^^enW 
in  the  action  seeks  to  establish  his  claim  either  wholly  or  in  part  }^  ^^  ^^^^^ 
against  both  of  them ;  and  if  in  any  such  action,  or  in  any  action  against  a 
brought  for  such  a  cause  of  action  against  the  husband  alone,  it  ^^ ©  jointly, 
is  not  found  that  the  husband  is  liable  in  respect  of  any  property 
of  his  wife  acquired  by  him,  or  to  which  he  has  become  entitled 
from  or  through  his  wife,  he  is  to  have  judgment  for  the  costs 
of  his  defence,  whatever  may  be  the*  result  of  the  action  against 
the  wife  if  jointly  sued  with  him ;  and  in  any  such  action  brohght 
against  the  husband  and  wife  jointly,  if  it  appears  that  the  hus- 
band is  liable  for  the  debt  or  damages  recovered,  or  any  part 
thereof,  the  judgment,  to  the  extent  to  which  he  is  liable,  is  to 
be  a  joint  judgment  against  the  husband  personally,  and  against 
the  wife  as  to  her  separate  property ;  and  as  to  the  residue,  if 
any,  the  judgment  is  to  be  a  separate  judgment  against  the  wife 
as  to  her  separate  property  only. 

This  section  re-enacts  the  provisions  of  sections  3  and  4  of  the 
repealed  Act  of  1874,  and  any  action  founded  on  a  cause  of 
action  arising  under  that  Act  can  still  be  brought  imder  that  Act. 

Where  an  action  brought  against  a  husband  and  wife  jointly  Costs  in  such 
resulted  in  a  judgment  in  favour  of  the  husband,  on  the  ground  *  *^^^' 
that  he  had  never  received  any  assets  as  specified  in  sect.  3  of 
37  &  38  Vict.  c.  50,  the  plaintiffs  were  held  entitled  to  add  the 
amount  of  the  costs  paid  by  them  to  him  to  the  amoimt  of  the 
debt  and  costs  for  which  they  obtained  judgment  against  the 
wife  (w). 

The  Eules  of  the  Supreme  Court,  1875,  contained  provisions  Provisions  of 
enabling  a  married  woman  to  sue  alone  by  leave ;  but  these  rules  the  Supreme 
have  been  repealed,  and  the  Eules  of  the  Supreme  Court,  1883  (o),  ^^°^*  ^^^^• 
which  are  now  in  force  contain  the  provision,  that  "married 
women  may  sue  and  be  sued  as  provided  by  the  Married  Women's 
Property  Act,  1882."    A  married  woman,  therefore,  can  now  sue 
or  be  sued  alone,  both  in  contract  and  in  tort ;  and  it  has  been 


(n)  London  and  Provincial  Bank         (o)  B.  S.   C.   1883,   Ord.    XVI. 
V.  Bogle,  7  Ch.  D.  773.  r.  16. 
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Chap.  ZIV. 


A  married 
woman  can 
only  sue  her 
husband  for 
the  protection 
of  her  sepa- 
rate property. 


Her  position 
as  to  security 
for  costs  re- 
sembles that 
of  any  other 
suitor. 


decided  in  the  case  of  Weldon  v.  Winsloic  (p) ,  that,  notwithstanding 
that  the  cause  of  action  accrues  before  the  passing  of  the  Married 
Women's  Property  Act,  1882,  a  married  woman  is  entitled  in 
such  a  case  to  maintain  an  action  of  tort  in  her  own  name  alone, 
and  the  right  of  action  was  not  confined  to  torts  committed  after 
the  passing  of  the  Act.  She  can  only  sue  her  husband  in  tort  (q) 
for  the  protection  and  security  of  her  separate  property ;  so  that 
while  the  remedies  given  to  her  under  sect.  12  with  respect  to 
her  separate  property  are  of  the  largest  extent,  it  would  seem 
that  the  general  power  given  to  her  by  sect.  1,  sub-s.  2  to  sue 
in  tort  is  limited  by  this  section  as  regards  her  husband ;  and 
that  it  is  only  in  cases  arising  under  sect.  12  that  she  can  sue 
him  in  tort. 

A  married  woman  being  now  thus  enabled  to  sue  alone  in  her 
own  name  without  obtaining  leave,  is  in  the  same  position  with 
regard  to  giving  security  for  costs  as  any  other  suitor  (r),  and 
she  wiU  only  be  liable  to  give  security  in  the  same  circumstances 
as  any  other  suitor  («).  If  an  appellant  would  in  the  case  of 
failure  be  unable  through  poverty  to  pay  the  costs  of  the  appeal, 
he  or  she  will  be  ordered  to  give  security  for  costs  {t). 

The  right  of  a  married  woman,  whose  husband  is  alive,  to 
bring  an  action  under  the  Act  of  1882  dates  from  the  time  when 
that  Act  came  into  force,  so  that  the  provisions  of  Statutes  of 
Limitation  begin  to  run  as  regards  her  cause  of  action  from 
January  1,  1883  (w). 

If  a  husband  and  wife  are  both  defendants  to  an  action,  they 


(p)  W.  N.  1884,  p.  184. 

Iq)  45  &  46  Vict.  c.  75,  s.  12. 

(r)  Threl/all  v.  TFi7«07i,  8  P.  D. 
18.  For  instances  of  security  being 
ordered,  see  BrocMebanh  v.  King^s 
Lynn  Steamship  Co.,  3  C.  P.  D.  365 ; 
Massey  v.  Alien,  12  Ch.  D.  807 ; 
The  Julia  Fisher,  2  P.  D.  115;  of 
the  order  being  refused,  Belmonie 
V.  Aynard,  4  0.  P.  D.  352 ;  Maple^ 
son  V.  Massiniy  5  Q.  B.  D.  144 ; 
Winterfield  v.  Bradnum,  3  Q.  B.  D. 
324 ;  Eedondo  v.  Chaytors,  4  Q.  B. 


D.  453. 

(s)  Instances  of  security  for  costs 
being  applied  for  in  the  case  of 
married  women  suing  before  the 
Act  of  1882  will  be  found  in  NoelY. 
Noel,  13  Ch.  D.  510 ;  Kingsman  v. 
Kingsman,  6  Q.  B.  D.  122;  Brown 
V.  NoHh,  61  L.  J.,  Q.  B.  365; 
Mariano  v.  Mann,  14  Ch.  B.  419 ; 
Be  Payne,  23  Ch.  D.  288. 

{t)  Ilarlock  v.  Ashherry,  19  Ch. 
B.84. 

(u)  Weldan  v.  Neal,  32  W.  E.  828. 
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must  both  be  served,  unless  the  Court  or  judge  orders  other-     Chap.  xiv. 
wise  (x). 

A  cause  or  matter  does  not  abate  by  reason  of  the  marriage 
of  any  of  the  parties,  if  the  cause  of  action  continues,  and  in  the 
case  of  the  marriage  of  any  pajiy  to  a  cause  or  matter,  the 
Court  or  a  judge  may,  if  it  be  deemed  necessary  for  the 
complete  settlement  of  all  the  questions  involved,  order  that  the 
husband  be  made  a  party,  or  be  served  with  notice  in  the 
manner  prescribed  by  the  Rules  of  Court,  on  such  terms  as  may 
be  thought  just  (j/).  Claims  by  or  against  a  husband  or  wife 
may  be  joined  with  claims  by  or  against  either  of  them 
separately  (s). 

Where  a  husband  is  entitled  or  liable  to  execution  upon  a 
judgment  or  order  for  or  against  a  wife,  the  party  alleging 
himself  entitled  to  execution  may  apply  for  leave  to  issue 
execution  accordingly,  and  an  order  may  be  made,  or  an  issue 
may  be  directed  to  determine  the  rights  of  the  parties,  which 
may  be  tried  in  any  of  the  ways  in  which  an  action  may  be 
tried  (a). 

No  special  case  in  any  cause  or  matter  to  which  a  married 
woman,  not  being  a  party  thereto  in  respect  of  her  separate 
property,  or  of  any  separate  right  of  action  by  or  against  her, 
shall  be  set  down  for  argument  without  leave,  the  application 
for  which  must  be  supported  by  sufficient  evidence,  that  the 
statements  contained  in  such  special  case,  so  far  as  the  same 
affect  the  interest  of  the  married  woman,  are  true  (J). 

It  was  held,  prior  to  the  passing  of  the  Act  of  1882,  that  an  Order  for  final 
order  to  sign  final  judgment  under  Ord.  XIY.  r.  1  could  not  ^defEr''^ 
be  made  against  a  married  woman,  and  that  the  Court  could  ^^f^  ^^^^ 

.         .  T  .  XIV.  may 

only  order  an  mquiry  as  to  the  existence  of  separate  estate  now  be 
chargeable  with  the  simi  claimed  (c) ;  but  it  would  seem  that  rmarried"^ 
this  is  not  so  now,  and  since  thie  Act  of  1882,  an  order  for  final  '^®™*^- 

(x)  E.    S.    C.    1883,    Ord.  IX.  (a)  E.  S.  0.  1883,  Ord.   XLH. 

r.  3.                                        r.  23. 

(y)  E.  S.  C.  1883,  Ord.  XVn.  (6)  E.  S.  0.  1883,  Ord.  XXXTY. 

rr.  1  and  2.  r.  4. 

(2)  E.  S.  C.  1883,  Ord.  XYHI.  (c)  DurrantY.BickdU,  SQ.'B.'D. 

r.  4.  177. 
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Chap.  XIV.  judgment  has  been  made  in  Ireland  on  a  Bpeoially  indorsed 
Tvrit,  in  an  action  brought  against  a  married  woman  alone  for 
the  price  of  goods  supplied  to  her,  the  order  made  giving  leave 
to  the  plaintiff  to  sign  final  judgment  for  the  amount  indorsed 
on  the  writ,  and  for  the  costs  of  the  suit  and  the  motion  {d). 
It  has  also  been  decided  that  the  words  in  sect.  1,  sub-sect.  2, 
of  the  Act  of  1882,  "in  respect  of  and  to  the  extent  of  her  separate 
property,"  do  not  limit  the  effect  of  the  rest  of  the  sub-section,  so 
that  a  married  woman  can  both  sue  and  be  sued  to  judgment, 
and  judgment  by  default,  or  under  Ord.  XTV.,  can  be  signed 
against  her,  or  a  receiver  may  be  appointed,  in  respect  of  her 
separate  property  which  is  not  subject  to  restraint  on  anticipa- 
tion, for  that  is  the  property  against  which  execution  can  issue 
and  be  enforced  (c).  So,  also,  where  a  surety,  who  was  sued 
upon  a  guarantee  which  he  had  given  for  the  debt  of  a  married 
woman,  served  a  third-party  notice  on  her,  and  she  appeared,  an 
order  for  judgment  was  made  upon  her  under  Ord.  XVL 
A  married       r.  52  (/).    As  a  married  woman  can  now  sue  in  her  own  name, 

woman  can  bo  ,  ,  ... 

a  petitioning    she  is  also  entitled  to  be  a  petitiomng  creditor  in  bankruptcy, 
'*  for,  as  a  general  rule,  a  person,  who  is  entitled  to  take  pro- 

ceedings to  recover  a  debt,  can  present  a  creditor's  petition. 

A  married  woman  can  certainly  be  made  a  bankrupt  if  she  is 
carrying  on  a  trade  separately  from  her  husband,  and  the 
question  whether  she  can  be  made  a  bankrupt  in  other  cases  is 
discussed  in  the  next  chapter  {y). 

A  married  woman  could  always  be  arrested  under  a  ca.  sap., 
but  if  she  had  no  separate  property  she  was  entitled  to  her 
discharge  (/i).     The  Debtors  Act  of  18G9  (/),  applied  to  married 
'  women,  so  that  an  order  for  commitment  was  made  in  a  case  in 

which  a  married  woman  did  not  plead  her  coverture  (k),  and 
since  the  Act  of  1882,  there  can  be  little  doubt  that  an  order 

{d)  Brown  Y.Morgan,  12  Ir.  C.  {h)  Ivens  r.BuUer,  IK  &K  159'; 

L.  Eep.  122.  26  L.  J.,  Q.  B.  145;  Jay  v.  Amph- 

(e)  Bursill  t.  Tbnmr,  SO  L.  T.  kit,  32  L.  J.,  Ex.  176;  Larkiny, 

(N.     S.)    689;     rake    y.  Mylrea,  Marshall,  4  l^x,  S04. 

W.  N.  1884,  p.  64.  (t)  32  &  33  Vict.  c.  62. 

(/)  Oloucester shire    Bankhig   Co.  (k)  Dillon  y,  Cunningham,  L.  B., 

V.  Fhillips,  12  Q.  B.  D.  533.  8  Ex.  23. 

{g)  Soe  post,  p.  400. 
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for  oommitment  can  be  made  under  the  Debtors  Act  against  a     Chap.  xiv. 


married  woman,  if  the  Court  is  satisfied  that  she  has  means 
and  can  pay  (l).  "Where  the  separate  property  of  the  wife 
was  concerned,  the  Court  of  Chancery  could  enforce  its  orders 
and  decrees  against  a  married  woman  {m) . 

By  sect.  12  of  the  Act  of  1882  (w),  every  woman,  whether  May  take 
married  before  or  after  the  Act,  has  against  all  persons  whomso-  ceedings. 
ever  (but  subject,  as  regards  her  husband,  to  a  restriction)  the 
same  remedies  and  redress  by  way  of  criminal  proceedings  for 
the  protection  and  security  of  her  own  separate  property  as  if 
she  were  a  feine  sole,  and  in  any  indictment  or  other  proceeding 
it  will  be  sufficient  to  allege""the  property  concerning  which  the 
proceeding  is  taken  to  be  her  property,  and  in  any  proceeding 
under  this  section  a  husband  or  wife  "shall  be  competent  to  give 
evidence  against  each  other,  any  statute  or  rule  of  law  to  the 
contrary  notwithstanding."  Sect.  16  enacts  that  "  a  wife  doing 
any  act  with  respect  to  any  property  of  her  husband  which,  if 
done  by  the  husband  with  respect  to  the  property  of  the  wife, 
would  make  the  husband  liable  to  criminal  proceedings  by  the 
wife  under  this  Act,  shall  in  like  manner  be  liable  to  criminal 
proceedings  by  her  husband  "  (o).  It  having  been  decided  that 
these  two  sections  did  not  enable  a  husband  to  give  evidence 
against  his  wife  in  criminal  proceedings  instituted  by  him  against 
her  under  sect.  16  (jy),  an  amending  Act  was  passed  in  the  session 
of  1884,  which  has  the  effect  of  placing  husbands  and  wives  on 
the  same  footing  in  this  respect  (q). 

The  Married  Women's  Property  Act  of  1870  (r)  contained,  DiflpnteB  as  to 
and  the  Act  of  1882  (s)  contains,  provisions  for  determining,  in  possesaion  of 
a  summary  way,  questions  which  may  arise  between  the  husband  ^J|^^^ 
and  wife  as  to  the  title  to  or  possession  of  property.  between  hue- 

J.      X       V  band  and  wife 

The  Act  of  1870  limited  this  mode  of  proceeding  to  property  may  be  de- 
declared  by  that  Act  to  be  the  separate  property  of  the  wife,  gn™^^"^  * 
but  the  provisions  of  sect.  17  of  the  Act  of  1882  are  more  "tanner. 

{I)  Chard  v.  JervU,  9  Q.  B.  D.  178.  {p)  R  v.  Brittleton,  1 2  Q.  B.  D.  266. 

(w)  Rape  V.   Carnegie,  L.  E.,   7  (q)  See  tlie  Act,  47  &  48  Vict. 

Eq.  254.  0. 14,  in  the  Appendix. 

(n)  45  &  46  Vict.  c.  75,  s.  12.  (r)  33  &  34  Vict.  c.  93,  s.  9. 

(o)  Sect.  16,  W  45  &  46  Vict.  c.  75,  s.  17. 
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Chap.  XIV.  extensive,  so  that  they  will  praotically  supersede  the  provisions 
of  the  earlier  statute,  for  this  section  of  the  Act  of  1882  applies 
to  all  persons  whenever  married. 

Sect.  22  of  the  Act  of  1882  provides  that  a  hushand  or  wife, 
married  before  the  Act  came  into  force,  can  sue  and  be  sued 
under  the  provisions  of  the  repealed  Act  of  1870,  for  or  in 
respect  of  any  debt,  contract,  wrong  or  other  matter  or  thing 
whatsoever,  for  or  in  respect  of  which  any  such  right  or  liability 
shall  have  accrued  to  or  against  such  husband  or  wife  before  the 
commencement  of  the  Act,  so  that  in  the  case  of  a  marriage 
celebrated  before  the  9th  of  August,  1870,  either  party  can  apply 
imder  sect.  9  of  the  Act  of  1870  with  respect  to  any  property 
declared  by  that  Act  to  be  the  separate  property  of  the  wife,  if 
the  right  or  liability  accrued  before  the  Act  of  1882  came  into 
force. 
Act  of  1882,  Sect.  17  of  the  Act  of  1882  enacts  that,  "  in  any  question 
between  husband  and  wife  as  to  the  title  to  or  possession  of  pro- 
perty," either  party,  or  any  bank,  corporation,  company,  public 
body,  or  society  in  whose  books  any  stocks,  funds,  or  shares  of 
either  party  are  standing,  may  apply,  by  summons  or  otherwise, 
in  a  summary  way,  to  any  judge  of  the  High  Coxirt,  or  at  option, 
and  irrespective  of  the  value  of  the  property  in  dispute  in 
England,  to  the  judge  of  the  County  Court  of  the  district,  or  in 
Ireland  to  the  chairman  of  the  Civil  Bill  Court  of  the  division  in 
which  either  party  resides ;  and  the  judge  or  chairman  to  whom 
the  application  is  made  may  make  such  order  with  respect  to  the 
property  in  dispute,  and  direct  any  such  inquiry  touching  the 
matters  in  question,  as  he  shall  think  fit. 
"  Any  such  order  is  to  be  subject  to  appeal ;  and  if  the  applica- 
tion is  made  in  a  County  or  Civil  Bill  Court  in  a  matter  in 
which,  owing  to  the  value  of  the  property  in  dispute,  the  Court 
would  not,  but  for  the  provisions  of  the  Acts  of  1870  and  1882, 
have  had  jurisdiction,  the  defendant  can  as  of  right  remove  the 
proceedings  into  the  High  Court. 

Any  application  under  this  section  may,  at  the  request  of 
either  party,  be  heard  in  private. 

Any  bank,  corporation,  company,  public  body,  or  society  in 
whose  books  any  stocks,  funds,  or  shares  of  either  party  are 


PRiCTICE,  383 

standing,  is,  in  the  matter  of  any  such  application,  to  he,    Chap.  xiv. 

for  the  purposes  of  costs  or  otherwise,  treated  as  a  stakeholder 

only. 

By  section  23,  the  legal  personal  representative  of  a  married  Rights  of  the 
woman  has,  m  respect  of  her  separate  estate,  the  same  rights  representa- 
and  liahilities  and  is  suhject  to  the  same  jurisdiction  as  she  would  tida  elation. 
be  if  she  were  living,  so  that  the  legal  personal  representative 
will,  in  respect  of  matters  arising  under  sect.  17,  he  able  to  apply 
in  the  manner  provided  by  that  section.    The  jurisdiction  of  Limits  of 
County  Courts  is  limited  by  various  statutes,  but  the  limit  differs  jurifldiction 
according  to  the  subject-matter.    In  most  personal  actions  the  the  Act?*"* 
limit  is  fixed  at  50/. ;  in  actions  affecting  the  title  to  real  property 
the  annual  value  of  the  property  must  not  exceed  201, ;  in  actions 
relating  to  mortgages,  the  amount  of  the  debt,  and  in  actions  for 
the  administration  of  estates  the  value  of  the  property,  must  not 
exceed  500/.,  and  that  amount  is  the  limit  of  the  jurisdiction  of 
the  County  Court  in  actions  for  specific  performance,  for  the  de- 
livering up  or  cancelling  any  agreement  for  sale,  in  actions  relating 
to  partnership,  and  in  actions  under  the  Partition  Act,  1868. 

The  position  of  the  stakeholdei:  in  applications  made  under  Fosifcion  of 
this  section  will  somewhat  resemble  that  of  a  sheriff  or  other  "  '®  ^  ®'" 
person  entitled  to  take  out  an  interpleader  summons ;  and  when 
he  claims  no  interest  in  the  property,  and  is  not  colluding  with 
either  party,  and  if  there  has  been  nothing  in  his  conduct  to 
disentitle  him  to  his  costs,  he  will  obtain  an  order  for  security 
for  the  costs  of  any  further  proceedings  which  may  be  ordered  (s), 
or  he  will,  if  the  matter  goes  no  further,  obtain  them  out  of  the 
fund  (t) ;  but  a  stakeholder  must  act  so  as  to  conduce  to  the 
settlement  of  the  question  between  the  parties,  or  he  will  not 
be  allowed  his  costs  {u). 

Mere  stakeholders  are  not  entitled  to  pay  money  the  subject 
of  conflicting  claims  into  Court  under  the  Trustee  Eelief  Acts  (a?), 
unless  there  is  a  trust ;  but  when  money  has  been  so  paid  in,  and 

(«)  Tannery,  The  European  Bank,  (u)  Laing  v.  Zeden,  L.  E.,  9  Ch. 

L.  E.,  1  Ex.  261.  736. 

(0  Cotter  V.  Bank  of  England,  3  (a;)  10  &  11  Vict.  c.  96;  12  &  13 

Moore  &  Sc.  180;  Dueary.  Mackin*  Vict.  c.  14. 
tosh,  lb.  174. 
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Chap.  ziv.    0116  of  the  claimants  seeks  under  the  Act  to  get  it  paid  out,  the 
stakeholders  have  been  allowed  their  costs  ( y). 

It  would  seem  that  the  bank  or  other  public  body  mentioned 
in  the  section  will  be  able  to  apply  in  a  summary  manner  under 
it;  and  that  the  fact  of  its  having  accepted  property  from  a 
husband  or  a  wife  will  not  prevent  it  from  so  applying,  when 
a  dispute  arises  between  the  husband  and  the  wife  as  to  the  title 
to  or  the  possession  of  the  property :  for,  unlike  an  ordinary 
bailee,  such  a  body  can  allege  that  the  husband  or  wife,  as  the 
case  may  be,  has  set  up  a  claim  to  the  property,  and  it  wiU  not 
be  necessary  for  it  to  prove  a  title  paramount  existing  in  the 
claimant  (s). 

[y)  Re  Haycoclcs  Policy,   1   Ch.  (z)  i?tWZc  v.  ^owtf ,  6  B.  &  S.  225 ; 

D.  611 ;  Re  SuttorCs  TruetSy  12  Cli.      Ex  parte  Bavtes,  19  Ch.  D.  86. 
D.  175. 
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The    changes    effected  by  recent  legislation  in    the  several     Chap.  XV. 

branches  of  law  discussed  in  the  preceding  pages  have,  in  most 

oases,  been  already  referred  to  under  their  several  heads.     It 

seems,  however,  useful  to  bring  together,  in  a  single  chapter,  the 

most  important  of  these  alterations  and  innovations,  and  to 

notice  specially  some  of  the  difficulties  which  arise  in  connection 

with  theAct  of  1882(a). 

The  first  and  perhaps  the  most  important  alteration  effected  Capacity  of 
by  the  recent  Act,  is  that  which  has  been  introduced  in  the  woman, 
capacity  or  personal  status  of  a  married  woman.  By  the  com- 
mon law,  the  personality  of  a  woman  was  on  marriage  almost 
entirely  merged  in  that  of  her  husband,  and  the  disability 
of  coverture  was  absolute  and  complete  {b).  Personal  status  is 
the  correlative  of  disability,  and  the  removal  of  the  latter 
necessarily  creates  or  restores  to  a  corresponding  extent  the 
privileges  of  an  independent  person,  in  other  words,  of  a  citizen. 
It  must,  however,  be  remembered  that  there  is  a  disability  of 


(a)  45  &  46  Vict.  c.  75.  The  text 
of  this  Act,  and  also  of  the  Acts  of 
1870  and  1874,  will  be  found  in 
the  Appendix. 

M. 


(&)  See,  as  to  power  of  married 
women  to  contract  with  respect  to 
separate  property  prior  to  the  Act 
of  1882,  ante,  pp.  335  et  seq. 
c  c 
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Chap.  XV.  sex  OS  well  as  a  disability  of  coverture ;  and  that  the  gradual 
removal  of  the  disabilities  of  married  women  tends  to  place 
them  on  a  level,  not  with  their  husbands,  but  with  their  un- 
married sisters.  Prior  to  the  Act  of  1882,  the  legislative 
inroads  on  the  disabilities  of  coverture  were  of  a  comparatively 
trivial  character  (c).  The  Bill  of  1870  contained  clauses 
analogous  to  the  provisions  of  sect.  1  of  the  Act  of  1882,  but 
these  were  not  included  in  the  Act  as  it  became  law,  and  the 
only  respect  in  which  a  married  woman's  status  can  be  said  to 
Under  the  have  been  altered  by  the  Act  of  1870  {d)y  is  with  reference  to 
certain  kinds  of  property  which  axe  by  that  Act  constituted 
"separate  property."  This  might  comprise  the  wages,  earn- 
ings, money  and  property  by  the  Act  declared  to  be  separate 
property,  as  well  as  any  property  which  belonged  to  the  married 
woman  before  marriage,  and  which  her  husband  by  writing  had 
agreed  with  her  should  belong  to  her  after  marriage  as  her 
separate  property.  If  the  property  were  vested  in  trustees,  the 
married  woman  had  her  remedy  in  equity,  and  there  was  no 
need  of  additional  protection ;  but  with  reference  to  the  fore- 
going descriptions  of  property,  there  would  be  no  trustees,  and 
accordingly  the  Act  of  1870  conferred  upon  her  an  independent 
statm  at  law,  with  respect  to  remedies  for  the  recovery  and 
protection  of  the  separate  property  (e).  By  the  11th  section  it 
is  enacted  as  follows : — 

*' A  married  woman  may  maintain  an  action  in  her  own  name  for  the 
recovery  of  any  wages,  earnings,  money  and  property  by  this  Act 
declared  to  be  her  separate  property,  or  of  any  property  belonging  to  her 
before  marriage,  and  which  her  husband  shall,  by  writing  under  his 
hand,  have  agreed  with  her  shall  belong  to  her  after  marriage  as  her 
separate  property,  and  she  shall  have  in  her  own  name  the  same  remedies, 
both  civil  and  criminal,  against  all  persons  whomsoever  for  the  protection 
and  security  of  such  wages,  earnings,  money  and  property,  and  of  any 
chattels,  or  other  property  purchased  or  obtained  by  means  thereof  for 
her  own  use,  as  if  such  wages,  earnings,  money,  and  property  belonged  to 
her  as  an  unmarried  woman ;  and  in  any  indictment  or  other  proceedings 
it  shall  be  sufficient  to  allege  such  wages,  earnings,  money  or  property  to 
be  her  property." 

(c)  The  Fines  and  Becoveries  Act  disabilities  of  married  women. 
(3  &  4  WiU.  4,  c.   74),  and  that         {d)  33  &  34  Vict.  c.  93. 
known  as  Malins'  Act  (20  &  21  Yict.  (e)  See  Hoxvard  v.  Batik  of  Eng- 

c.  57),  provided  methods  of  deaHng  land,  L.  B.,  19  Eq.  295. 
with  property  rather  than  removed 
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Of  this  Act  it  was  said  by  Sir  Gt.  Jessel,  M.  E. :—  C1m^p>3^> 

"  It  does  appear  to  me  that  the  present  Act  gives  no  power  to  contract 
to  a  married  woman,  which  she  did  not  possess  before.  It  does  make 
certain  property,  property  to  her  separate  use,  to  that  extent  carrying 
with  it  a  power  to  contract  in  respect  of  that  property  which  every 
married  woman  preyionsly  possessed  in  a  Court  of  equity,  and  it 
superadds  to  that  certain  remedies  in  a  Court  of  law,  which  it  is  considered 
desirable  to  give  to  the  married  woman  in  respect  of  these  small  sums, 
but  beyond  that  I  think  the  Act  makes  no  alteration  in  the  position  of  a 
married  woman  "  (/). 

It  would,  therefore,  appear  that  the  Act  of  1870  did  not  go  far 
towards  conferring  on  a  married  woman  a  statm  and  capacity 
independent  of  her  husband. 

The  Act  of  1882  has,  however,  gone  a  great  deal  farther  Under  the 
towards  removing  the  disabilities  of  coverture :  for  it  enacts  (and 
this  provision  applies  to  women  whenever  married)  that : — 

**  A  married  woman  shall,  in  accordance  with  the  provisions  of  this 
Act,  be  capable  of  acquiring,  holding,  and  disposing  by  will  or  otherwise, 
of  any  real  or  personal  property  as  her  separate  property,  in  the  same 
manner  as  if  she  were  a  feme  iole,  without  the  intervention  of  any 
trustee." 

This,  without  defining  what  is  or  is  not  separate  property, 
confers  upon  a  married  woman  complete  personal  capacity  in 
relation  to  property. 

The  statm  and  capacity  given  by  the  first  section  would  have 

seemed  sufficient,  without  further  provisions,  to  enable  a  married 

woman  to  hold  property  in  her  own  name,  and  to  deal  with  it 

without  the  intervention  of  her  husband,  and  without  it  being 

deemed  necessary  that  he  should  join  with  her  in  any  dealings 

with  it:  but  to  prevent  misconception,  the  Act  contains  in 

subsequent  sections  (ff)  express  declarations  as  to  the  rights  and 

powers  of  married  women  to  hold  and  deal  with  property  which 

have  been  already  referred  to  in  detail  (A). 

An  important  result  of  this  section  is  to  abolish  the  old  Bootrine  of 
■^  ^  ^  merg^  of  the 

common  law  doctrine  that,  by  the  marriage,  the  personality  or  wife  in  the 
separate  existence  of  the  wife  was  in  law  completely  merged  aboliahed. 
in  the  husband.    According  to  the  common  law  a  person  oould 

(/)  Howard  v.  Bank  of  England,  {g)  45  &  46  Vict.  c.  75,  ss.  6—10. 
L.  B.,  19  Eq.  at  p.  301.  \h)  See  anie,  p.  294. 

cc2 
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Chap.  XV.  not  convey  or  transfer  either  real  or  personal  property  to  him- 
self, whether  alone  or  jointly  with  another;  and  it  followed 
from  this  that,  in  the  words  of  Littleton  (A),  "  A  man  may  not 
grant  nor  give  his  tenements  to  his  wife  during  the  coverture, 
for  that  his  wife  and  he  be  but  one  person  in  the  law."  Lord 
Coke  (k)  adds  to  this,  "  A  man  cannot  covenant  with  his  wife  to 
stand  seised  to  her  use ;  because  he  cannot  covenant  with  her 
for  the  reason  that  Littleton  here  yieldeth."  Again,  Bracton  (/) 
states,  "  Vir  et  uxor  sunt  quasi  unica  personOy  quia  caro  una,  et 
sanguis  unus.^^ 
Conveyance  The  only  method  by  which  a  conveyance  or  transfer  of  any 
property  by  a  ti^id  of  property  by  a  husband  to  his  wife  could,  previously  to 
hiif^Se.*^  recent  legislation,  have  been  carried  into  effect,  was  by  the 
interposition  of  a  t^rustee,  the  property  being  conveyed  or  trans- 
ferred by  the  husband  to  a  third  person  in  trust  for  the  wife ; 
but  even  then,  unless  a  trust  for  the  separate  use  were  established 
in  favour  of  the  wife  (though,  in  such  circumstances,  very  slight 
evidence  of  intention  would  probably  have  sufficed)  (w),  the 
beneficial  interest  which  the  wife  took  in  the  property  would 
have  reverted  to  her  husband. 

Although  a  separate  existence  was  given  by  the  Courts  of 
Equity  to  a  married  woman,  this  did  not  enable  a  husband  to 
convey  or  transfer  property  to  his  wife  even  for  her  separate 
xise.  In  two  cases  (n),  indeed,  the  Courts  supported  a  con- 
veyance by  a  husband  to  his  wife  on  the  ground  that  it  consti- 
tuted a  valid  declaration  of  trust  by  the  husband ;  but  in  the 
most  recent  case  (o),  V.-C.  Hall,  while  characterising  the  state 
of  the  law  as  "  monstrous,"  refused  to  follow  the  cases  which 
have  been  cited. 

Li  the  case  of  a  conveyance  of  freeholds  by  the  husband  to 
his  wife  for  her  separate  use,  it  would  seem  that  the  beneficial 
interest  passed  to  the  wife,  but  that  the  legal  estate  remained  in 
the  husband. 

(A;)  Co.  Litt.  112  a.  use  muBt  be  inferred. 

(0  Lib.  5,  Tract.  6,  cap.  25.  (n)  Badddey  v.  Badddey,  9  Oh. 

(m)  K  was  suggested  in  Ex  parte  D.  113;  Fox  v.  EawJes^  13  Ch.  D. 

Beilby,  1  Glyn  &  Jam.  167,  that  822. 

where  a  husband  was  sole  trustee  (o)  Be  Breton's  Estate,  17  Ch.  D. 

for  his  wife,  a  trust  for  her  separate  416. 
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To  remedy  this  state  of  things  the  50th  section  of  the  Con-     Chap.  XY. 
veyancing  and  Law  of  Property  Act,  1881  (/?),  enacted  that 
freehold  land,  or  a  thing  in  action,  might  be  conveyed  by  a 
husband  to  his  wife,  and  by  a  wife  to  her  husband  {q)y  alone  or 
jointly  with  another  person. 

What  may  be  the  construction  and  effect  of  this  provision 
is  now  unimportant,  as  it  seems  to  be  entirely  superseded  by 
the  fundamental  changes  in  the  legal  position  of  the  husband 
and  wife,  which  have  been  introduced  by  the  Married  Women's 
Property  Act,  1882. 

It  also  followed  from  the  principle  that  the  husband  and 
wife  were  but  one  person  in  law,  that  gifts  or  transfers  of  per- 
sonal property  by  a  third  person  to  a  married  woman,  unless 
specially  given  or  transferred  to  her  for  her  separate  use,  vested 
at  once  in  her  husband  (r). 

A  practical  question  of  considerable  importance  is  raised  by  -willa  of 
the  language  of  the  first  section  of  the  Act  of  1882,  namely,  ^^^j^ 
whether  the  will  of  a  married  woman  made  during  coverture 
will  henceforward  be  valid  as  regards  property  acquired  after 
the  death  of  her  husband.  Before  the  Act,  it  was  settled  law 
that  a  married  woman's  will,  made  with  the  assent  of  her 
husband,  (which  assent  he  could  retract  at  any  time  before 


(2?)  44&45Yict.  C.41. 

Iq)  The  question  of  the  convey- 
ance or  transfer  of  property  by  tho 
"wife  to  the  husband  has  not  been 
discussed,  for  the  reason  that  for- 
merly if  the  wife  had  any  property 
it  must  have  been  separate  property, 
as  to  which  she  was  treated  in  Equity 
as  Sifeme  sole,  and  could  convey  or 
transfer  the  beneficial  interest  to 
her  husband,  while  the  legal  estate 
would  either  be  already  in  him  or 
vested  in  trustees. 

(r)  Conf.  Mander  v.  Harris,  24 
Ch.  D.  222.  There  is  some  doubt 
whether,  prior  to  the  Act  of  1882,  the 
consent  of  the  husband  to  a  gift  or 
transfer  of  property  by  a  third  party, 
whether  a  relative  or  a  stranger, 
to  his  wife  for  her  separate  use,  was 
not  necessary  to  enable  her  to  accept 


and  enjoy  it  as  her  separate  pro- 
perty ;  and  whether,  in  the  absence 
of  such  consent,  the  chattel  given 
or  property  transferred  did  not  vest 
in  the  husband.  It  seems  somewhat 
difficult  to  maintain  the  principle, 
that  a  husband  could  against  his 
will  be  made  a  trustee  for  his  wife 
of  articles  or  property  given  or 
transferred  to  her  by  a  stranger 
contrary  to  his  wishes.  Since  the 
Act  of  1882,  no  such  difficulty  as 
this  can  arise,  as  the  wife  can  her- 
self acquire  and  hold  property  as  a 
feme  sole;  but  it  is  not  impossible 
that  the  question  may  still  be  raised 
whether  a  wife  is  entitled,  against 
her  husband's  express  wishes,  to 
accept  gifts,  or  transfers  of  pro- 
perty, from  strangers. 
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Cliap.  XV.  probate)  did  not,  if  she  survived  her  husband,  dispose  of  per- 
sonalty other  than  that  to  which  she  had  been  entitled  for  her 
separate  use ;  and  that  there  was  a  break  of  continuity  in  her 
status  on  becoming  a  widow,  which  prevented  the  24th  section 
of  the  Wills  Act  from  operating  retro-actively,  so  as  to  give  her 
disposing  power  over  after-acquired  property  («). 

A  married  woman,  whenever  married,  is  now  {t)  rendered  capable 
of  disposing  by  will  of  any  real  or  personal  property  as  hCT 
separate  property,  in  the  same  manner  as  if  she  were  a  feme 
sole ;  and  such  a  will  would,  as  regards  any  property  acquired 
during  the  coverture,  be  undoubtedly. valid,  whether  she  sur- 
vived her  husband  or  not.  But  it  is  open  to  argument,  whether 
a  will  made  during  coverture  would  be  now  more  effectual  than 
before  the  Act,  to  pass  property  acquired  during  widowhood. 
The  question  seems  to  turn,  not  so  much  upon  the  language  of 
the  section  as  upon  the  further  question,  which  has  been  already 
discussed,  whether  a  married  woman  has  acquired  a  separate 
statm  under  the  Act.  If  she  has,  there  will  be  no  break  in 
continuity  between  coverture  and  widowhood,  and  the  will, 
whenever  made,  will  speak  from  the  death  of  the  testatrix. 
This  seems  to  be  the  sounder  view,  and  derives  some  confirma- 
tion from  the  fact  that,  except  in  the  case  of  marriages  before 
the  Act,  the  husband's  assent  can  no  longer  be  required  under 
any  conceivable  circumstances.  It  is  submitted,  that  the  effect 
of  the  Act  is  to  overthrow  the  decision  in  Wtllock  v.  Ifoblef  and 
that  a  married  woman,  whatever  may  be  the  date  of  the 
marriage,  may  now  make  a  will  disposing  of  her  residuary 
estate  as  effectually  as  if  she  were  a  man ;  subject,  however,  to 
this  limitation  in  the  case  of  women  married  before  1883,  that 
the  power  of  disposition  would  not  extend  to  property,  the  title 
to  which  had  accrued  before  the  commencement  of  the  Act. 
Devolution  of  Another  question  of  importance  arising  upon  the  first  section 
women'Bppo-  ^9  whether  in  the  case  of  the  intestacy  of  a  married  woman,  the 
mSwy.        devolution  of  her  property  is  thereby  altered. 

As  before  stated,  the  section  confers  upon  a  married  woman 
complete  personal  capacity  in  relation  to  property;  but  it 
cannot  have  been  intended  by  the  force  of  the  words  "  as  if  she 

(s)  Willoch  V.  Nolle,  L.  E.,  7  H.  {t)  Married  Women's   Property 

L.  580  ;  Ibid.  8  Ch.  778.  Act,  1882,  s.  1  (1). 
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were  ^feme  «o&,"  to  alter  the  devolution  of  a  married  woman's  Chap.  XV. 
separate  property  upon  her  death  intestate,  and  to  deprive  the 
husband  of  the  rights  which  he  formerly  possessed  in  respect  of 
that  property.  For  the  object  of  the  clause  is  to  abolish  the 
disabilities  from  which  a  married  woman  suffered  of  acquiring, 
holding,  and  disposing  of  property  during  the  coverture,  and 
not  to  aflPect  the  devolution  of  property  after  its  termination. 

It  will  be  observed  that  the  operation  of  the  clause  is  confined 
to  "  acquiring,  holding,  and  disposing,"  words  which  imply  a 
personal  dealing  by  the  married  woman  with  the  property,  and 
in  no  way  afEeot  the  nature  of  the  property  itself. 

If  a  married  woman  dies  intestate,  seised  of  an  estate  of  in-  Interests  of 
heritance  and  possessed  of  personalty — ^both  being  separate  in  his  wife's 
property  within  the  meaning  of  this  section — there  is  no  reason  1^^^^*^' 
why  the  husband  should  not  take  an  estate  by  the  curtesy  in 
the  one,  and  an  absolute  interest  in  the  other,  if  the  circum- 
stances are  such  as  would  have  qualified  hiTn  to  do  so  under  the 
old  law.  For,  if  it  had  been  intended  to  abolish  these  rights  of 
the  husband,  the  Act  would  surely  have  declared  that  the 
property  should  not  only  be  held,  but  also  devolve  as  if  the 
wife  had  been  a  feme  sole.  An  argument  has,  however,  been 
suggested,  which  rests  on  the  supposed  analogy  of  a  married 
woman's  present  position  to  that  under  a  protection  order. 
Such  an  order,  indeed,  deprives  the  husband  both  of  his 
beneficial  interest  in,  and  of  his  right  of  administration  of,  his 
wife's  property  {u) ;  but  the  reason  of  that  is,  not  because  the 
property  was  "to  belong  to  the  wife  as  if  she  were  a  feme  «ofe," 
but  because  it  is  expressly  declared  by  the  21st  section  of  the 
Divorce  and  Matrimonial  Causes  Act,  1867  (a?),  that  the  wife 
shall  during  the  continuance  of  the  order  be  and  be  deemed  to 
have  been  in  the  same  position  as  if  she  had  obtained  a  decree 
of  judicial  separation.  By  the  25th  and  26th  sections  of  the 
same  Act,  that  position  is  accurately  defined :  she  is  thereby  con- 
stituted during  the  continuance  of  the  separation  a  feme  sole 
with  respect  to  property,  and  also  for  the  purposes  of  contract, 
and  wrongs  and  injuries. 

(«    In  the  Goods  of  Weir,  2  Sw.      HumphrySy  8  P.  D.  16. 
&  Tr.  451 ;  In  the  Goods  of  Stephen-         {x)  20  &  21  Viot.  c,  85. 
s(my  L.  E.,  1  P.  &  D.  287 ;  Allen  v. 
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Chap.  XV.  And,  indeed,  so  far  from  relying  on  the  provision  tiiat  the 
separated  wife  is  to  be  considered  as  a  feme  soky  the  section 
proceeds  to  enact,  that  on  her  decease  her  property  "  shall,  in 
case  she  shall  die  intestate,  go  as  the  same  would  have  gone 
if  her  husband  had  been  then  dead." 

The  cases,  therefore,  under  protection  orders,  instead  of 
supplying  an  argument  in  favour  of  excluding  the  husband, 
point  distinctly  in  the  opposite  direction.  It  may,  indeed,  be 
observed  that  such  an  argument  founded  on  the  words  "  as  2k  feme 
fiofe,"  would,  if  valid,  exclude  not  only  the  husband,  but  the 
children  of  the  marriage ;  and  it  can  scarcely  be  seriously  con- 
tended that  for  the  future,  in  ascertaining  the  next-of-kin  or  the 
heir-at-law  of  a  married  woman,  her  lineal  issue  are  to  be 
treated  as  illegitimate,  and  excluded  from  all  share  in  the  real 
and  personal  estate  of  their  mother. 

Moreover,  the  25th  section  of  the  Statute  of  Frauds,  which 
enacted  that — 

Neither  the  said  act  (the  Statute  of  Distributions),  nor  anything  therein 
contained,  shall  be  construed  to  extend  to  the  estates  of  feme  coverts  that 
shall  die  intestate,  but  that  their  husbands  may  demand  and  have  ad- 
ministration of  their  rights,  credits,  and  other  personal  estates,  and 
recover  and  enjoy  the  same,  as  they  might  have  done  before  the  making 
of  the  said  act, 

has  not  been  repealed  by  the  Married  Women's  Property  Act, 
1882. 
Qiyil  itatu8  <A  The  Act  having  provided  for  the  personal  capacity  of  a 
married  woman  in  dealings  with  property,  proceeds  by  the  next 
sub-section  (sub-sect.  2)  to  confer  upon  her  a  civil  status  in 
respect  of  contracts  and  legal  proceedings.  This  seems,  at  first 
sight,  only  to  affirm  the  equitable  doctrine,  that  in  respect  of  her 
separate  estate,  a  married  woman  is  to  be  regarded  as  B,feme 
sole;  but  when  it  is  read  with  sub-sections  (3)  and  (4),  her 
powers  and  liabilities  will  be  found  to  be  considerably  enlarged. 
These  three  sub-sections  are  as  follows : — 

"  (2.)  A  married  woman  shall  be  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of  and  to  the  extent  of  her  separate  property  on 
any  contract,  and  of  suing  and  being  sued,  either  in  contract  or  in  tort, 
or  otherwise  in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined  witii  her  as  plaintiff  or  defendant,  or  be  made  a  party 
to  any  action  or  other  legal  proceeding  brought  by  or  taken  against  her ; 


a  married 
woman. 
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and  any  damages  or  costs  recovered  by  her  in  sucli  action  or  proceeding     Chap.  XY. 

shall  be  her  separate  property;  and  any  damages  or  costs  recovered  ' 

against  her  in  any  such  action  or  proceeding  shall  be  payable  out  of  her 
separate  property  and  not  otherwise. 

**  (3.)  Every  contract  entered  into  by  a  married  woman  shall  be  deemed 
to  be  a  contract  entered  into  by  her  with  respect  to  and  to  bind  her  sepa- 
rate property,  unless  the  contrary  be  shown. 

**  (4.)  Every  contract  entered  into  by  a  married  woman  with  respect  to 
and  to  bind  her  separate  property  shall  bind  not  only  the  separate  property 
which  she  is  possessed  of  or  entitled  to  at  the  date  of  the  contract,  but 
also  all  separate  property  which  she  may  thereafter  acquire." 

It  would  seem  that  the  qualification  which  limits  the  operation 
of  the  contract,  and  the  payment  of  damages  and  costs,  to  the 
separate  property  of  the  married  woman,  amounts  to  nothing 
more  than  the  practical  limitation  imposed  by  the  circumstances 
of  men  upon  the  claims  of  their  creditors.  The  words  "not 
otherwise"  at  the  end  of  sub-section  (2)  cannot  relate  to  the 
married  woman's  property,  all  of  which  is  included  in  the  term 
"  separate  property."  It  is  probable  that  they  were  inserted  to 
negative  the  idea  that  the  husband  might  be  liable ;  although 
it  is  difficult  to  conceive  how  he  could  be  aflEected  by  an  action 
to  which  he  was  not  a  party. 

It  is  important  to  observe  that  this  second  sub-section  confers  Power  of 
upon  a  married  woman  the  privilege  and  capacity  of  entering  J^JSJJ^to 
into,  and  rendering  herself  liable  in  respect  of  and  to  the  extent  of  c<»^*™ct- 
her  separate  property  on,  any  contract  in  all  respects  as  if  she 
were  a  feme  sole.    It  also  confers  upon  her  the  privilege  and  Power  of 
capacity  of  suing  and  being  sued  in  all  cases  as  if  she  were  woma^tosne 
a  feme  soky  without,  as  was  formerly  necessary,  her  husband  "^^^®^®^ 
being  joined  as  either  plaintiff  or  defendant ;  and  it  enacts  that 
damages  or  costs  recovered  bj/  her  shall  be  her  separate  property, 
and  that  those  recovered  against  her  shall  be  payable  out  of  her 
separate  property,  and  not  otherwise. 

This  power  of  suing  and  being  sued  is  not  limited  by  any 
qualification.  A  married  woman  may  sue  and  be  sued  in  all 
respects  as  if  she  were  a  feme  sole.  In  Perks  v.  Mylrea  (o). 
Field,  J.,  said : — 

*' A  feme  sole  can  sue  to  judgment.    She  may  obtain  judgment  and 

(o)  In  Chambers,  W.  N.  1884,  p.  64. 
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her  husband. 


Chap.  ZV.     ^Ay  ^t^ve  judgment  signed  against  her.    Again,  damages  or  costs  may 

be  recovered  against  a  married  woman.    Eecovery  is  the  technical  word 

for  a  common  law  judgment.  I  think,  therefore,  that  judgment  in  de- 
fault or  under  Order  XIY.  may  be  signed  against  a  married  woman ;  but 
I  think  that  execution  should  only  issue  against  her  separate  estate." 

It  has  been  decided  {p)j  iinder  this  section,  that  a  married 
woman  is  entitled  to  sue  in  her  own  name  in  respect  of  torts 
which  were  committed  before  the  commencement  of  the  Act. 
Another  result  of  the  section  is  that  a  married  woman  mnst 
now  bring  her  action,  in  respect  of  torts,  within  the  statutory 
period  from  the  1st  January,  1883.  The  Statute  of  limita- 
tions (q)  provides  that  if  any  person  entitled  to  bring  certain 
actions  shall  be,  at  the  time  of  the  cause  of  action  acoruing,  a 
feme  covert,  such  person  shall  be  at  liberty  to  bring  such  action 
within  the  time  limited  after  being  discovert;  and  the  com- 
mencement of  the  Act  has  been  determined  to  be  the  commence- 
ment of  disooverture,  for  the  purpose  of  calculating  the  period  of 
limitation  (r). 
Power  to  sae  It  is  not  dear  whether,  by  virtue  of  this  seoond  sub-seotion 
alone,  a  married  woman  can  sue  her  husband  in  contract.  She 
is,  indeed,  empowered  to  sue  in  all  respects  as  a/eme  «(?&,  but  the 
express  declaration  that  her  husband  need  not  be  joined  with 
her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
or  legal  proceeding  brought  by  or  taken  against  her,  seems  to 
suggest  that  this  sub-section  was  intended  to  apply  only  to  those 
cases  in  which  a  married  woman  took  proceedings  against  persons 
other  than  her  husband,  and  to  which  proceedings  her  husband 
would  formerly  have  been  a  necessary  party ;  and  that  it  was 
not  intended  to  give  to  her  the  right  to  sue  her  husband  in  oases 
coming  within  this  sub-section  alone. 

But  there  is  no  doubt  that,  in  all  cases  where  proceedings  are 
necessary  for  the  protection  and  security  of  her  separate  pro- 
perty, a  married  woman  can  sue  her  husband ;  for.  sect.  12  of 
the  Act  of  1882  («)  enacts  that— 

«  Every  woman,  whether  married  before  or  after  this  Act,  shall  have 

{p)  Severance    v.    Civil    Service         {q)  21Jac.  1,  o.  16,  s.  7. 
Supply  Aaeociaiion,  48  L.  T.  485;  (V)  WelcUm  v.  Neaiy  32  W.  B. 

James  v.  Barraud,  31  W.  E.  786 ;  828. 
Weldon  v.  Win^low,  28  S.  J.  736.  («)  46  &  46  Vict  c.  76,  s.  12. 
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in  her  own  name  against  all  i)eTson8  whomsoeyer  the  same  oiyil  reme-      Chap.  XT. 

dies,  and  also  (subject  as  regards  lier  husband  to  the  proviso  hereinafter  

contained)  the  same  remedies  and  redress,  by  way  of  criminal  proceed- 
ings, for  the  protection  and  security  of  her  own  separate  property  as  if 
such  property  belonged  to  her  as  a  femt  9ole  ;  but  except  as  aforesaid  no 
husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort/' 

The  effect  of  these  two  sections  maybe  summed  up  thus :  (1)  that  ayil  proceed- 
a  married  woman,  whenever  married,  may  take  civil  proceedings  ^Sniod* 
in  her  own  name,  as  if  she  were  a  feme  solCj  against  all  persons,  ""^o™*^ 
including  her  husband,  where  the  proceedings  are  for  the  pro- 
tection and  security  of  her  separate  property;    (2)  that  a  married 
woman,   whenever  married,  may  take  proceedings  either   in 
contract  or  in  tort  or  otherwise  in  her  own  name,  as  if  she 
were  a  feme  sok,  against  all  persons  other  than  her  husbeui^d ; 
and  (3)  it  may  be  that  a  married  woman,  whenever  married, 
may  sue  her  husband  in  contract,  even  where  the  proceedings 
are  not  for  the  protection  and  security  of  her  separate  property, 
if  such  a  case  can  exist. 

With  regard  to  criminal  proceedings,  a  married  woman,  criminal  pro- 
whenever  married,  may  take  such  'proceedings  in  her  own  name  ^^^^  ^  * 
for  the  protection  and  security  of  her  own  separate  property,  as  ^on^w^- 
if  such  property  belonged  to  her  as  a  feme  sofe,  against  all  per- 
sons, including  her  husband;  but  this  right  against  her  hus- 
band is  subject  to  two  restrictions :  first,  while  they  are  living 
together  she  cannot  take  criminal  proceedings  against  him  in 
respect  of  her  property;  and,  secondly,  while  they  are  living 
apart  she  cannot  take  sueh  proceedings  as  to  any  act  done  by  the 
husband  while  they  were  living  together,  unless  the  property 
has  been  wrongfully  taken  by  him  when  leaving  or  deserting, 
or  about  to  leave  or  desert  her  (t). 

The  privfleges  given  to  a  married  woman,  of  taking  civil  Proceedings 
proceedings  in  her  own  name,  and  on  her  own  behalf,  are  accom-  ^^Sed* 
panied  by  the  corresponding  liability  of  being  sued  in  all  woman, 
respects  as  if  she  were  a  feme  sole  (u) ;  but  it  seems,  from  the 
wording  of  the  sub-section,  that  this  liability  is  confined  to  pro- 
ceedings by  persons  other  than  her  husband,  and  that  he  cannot 
take  civil  proceedings  in  contract  or  in  tort  or  otherwise  against 

(«)  45  &  46  Vict  0.  75,  s.  12.  (u)  Ihid.  s.  2,  sub-s.  2. 
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Chap.  XV.     her.     He  has,  however,  a  right  to  take  criminal  proceedings 
against  her  similar  to  that  which  she  has  against  him  (x). 

It  was  decided  in  Eeg.  v.  Brittleton  {y)  that,  although  the 
provisions  of  sect.  12  enabled  a  wife,  when  taking  criminal 
proceedings  against  her  husband,  to  give  evidence  against  him, 
yet  that  a  husband  who  took  criminal  proceedings  against  his 
wife  under  sect.  16  could  not  give  evidence  against  her,  and, 
to  remedy  this  defect,  an  amending  statute  was  passed  in  the 
session  of  1884  (s),  which,  after  referring  to  sects.  12  and  16  of 
the  Act  of  1882,  enacts  that — 

"In  any  such  criminal  proceedings  against  a  husband  or  wife,  as  is 
authorized  by  the  Married  Women's  Property  Act,  1882,  the  husband  and 
wife  respectively  shall  be  competent  and  admissible  witnesses,  and,  except 
when  defendant,  compellable  to  give  evidence." 

Liability  of  a       The  3rd  sub-scotion  of  sect.  1  abolishes  the  old  rule  in  equity 

woman  on  her  that,  in  Order  to  bind  the  separate  property,  the  contract  must 

contracte.        j^g^^^  'he^n  made  with  reference  to  and  upon  the  credit  of  that 

property,  or  from  its  nature  must  have  been  intended  to  be  so 

referred  (^),  and  substitutes  the  principle,  that  every  contract  by 

a  married  woman  shall  be  deemed  to  be  a  contract  entered  into 

by  her  with  respect  to  and  to  bind  her  separate  property,  unless 

the  contrary  be  shown. 

Liability  on         It  is,  however,  doubtful  whether  it  was  intended  to  alter  the 

contracts  for     t»ji  Pixj-L  -j  i»* 

necessaries  or  law  m  the  case  of  contracts  made  by  a  married  woman  for 
her*h^b^d  l^o^sehold  purposes,  or  for  necessaries,  when  living  with  her 
husband,  or  as  agent  for  her  husband.  It  is  true  that  a  married 
woman,  acting  as  agent,  can  now  be  sued  as  ^feim  sole^  whereas 
formerly  an  action  would  not  lie  against  her ;  but,  nevertheless, 
it  would  seem  that  the  liability  of  the  husband  upon  contracts 
made  by  his  wife  as  his  agent,  or  in  respect  of  which  he  would 
at  common  law  have  been  liable,  has  not  been  taken  away  by 
the  Act,  and  that  upon  such  contracts  the  wife  is  not  rendered 
liable  by  the  Act. 
Borden  of  The  burden  of  proof  has,  however,  been  shifted  from  the 

creditor,  who  formerly  had  to  show  that  the  separate  property 

{x)  45  &  46  Vict.  c.  75,  s.  16.  (z)  47  &  48  Vict,  c.  14. 

(y)  12  Q.  B.  D.  266.    See  ante,  (o)  See  ante,  p.  309. 

p.  89. 
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was  liable,  to  the  married  woman,  upon  whom  it  will  lie,  in  all     Chap.  XV. 
cases,  to  show  that  the  contracts  were  of  such  a  nature. 

The  words,  "  unless  the  contrary  be  shown,"  probably  mean 
shown  at  the  trial  of  the  action  brought  upon  such  a  contract, 
but  it  is  a  question  whether  a  married  woman,  in  order  to  dis- 
place her  liability,  must  not  show  that,  at  the  time  at  which  she 
entered  into  the  contract,  she  did  so  without  the  intention  of 
binding  her  separate  property,  and  that  this  fact  was  known  to 
the  person  with  whom  the  contract  was  entered  into. 

The  4th  sub-section  of  sect.  2  is  a  legislative  reversal  of  the  Status  of  a 
decision  of  the  Court  of  Appeal  in  Pike  v.  Fitzgibbon  (ft),  and  in  woman, 
reversing  that  decision  it  seems  to  have  overthrown  the  doctrine 
upon  which  that  decision  was  founded.     Lord  Justice  James,  in 
the  course  of  his  judgment,  made  use  of  the  following  language : 

*'  It  is  said  that  a  married  woman  liaying  separate  estate  has  not  merely 
a  power  of  contracting  a  debt  to  be  paid  out  of  that  separate  estate,  but, 
haying  a  separate  estate,  has  acquired  a  sort  of  equitable  status  of  capa- 
city to  contract  debts,  not  in  respect  only  of  that  separate  estate,  but  in 
respect  of  any  separate  estate  which  she  may  thereafter  in  any  way  ac- 
quire. It  is  contended  that  because  equity  enables  her,  haying  estate 
settled  to  her  separate  use,  to  charge  that  estate,  and  to  contract  debts 
payable  out  of  it,  therefore  she  is  released  altogether  in  the  contemplation 
of  equity  from  the  disability  of  coyertiure,  and  is  enabled  in  a  Ck)urt  of 
Equity  to  contract  debts  to  be  paid  and  satisfied  out  of  any  estate  settled 
to  her  separate  use  which  she  may  afterwards  acquire,  or,  to  carry  the 
argument  to  its  logical  consequences,  out  of  any  property  which  may 
afterwards  come  to  her.  In  my  opinion  there  is  no  authority  for  that 
contention  "(c). 

And  Lord  Justice  Brett,  in  the  same  case,  said : 

*'  It  is  not  true  that  equity  has  recognised  or  inyented  a  status  of  a 
married  woman  to  make  contracts ;  neither  does  it  seem  to  me  that  equity 
has  eyer  said  that  what  is  now  called  a  contract  is  a  binding  contract  upon 
a  married  woman.  What  equity  seems  to  haye  done  is  this :  it  has  recog- 
nised a  settlement  as  putting  a  married  woman  into  the  position  of  haying 
what  is  called  a  separate  estate,  and  has  attached  certain  liabilities  not  to 
her  but  to  that  estate  "  (d). 

Now,  as  this  4th  sub-section  enables  a  married  woman  in  un-  After- 
equivocal  terms  to  contract  with  respect  to  and  to  bind  not  only  ^erty  lialS^' 
the  separate  property  which  she  is  possessed  of  or  entitled  to  at  ^'  ^®^*'' 

(6)  17  Ch.  D.  464.  (c)  Ihid,  460.  (d)  Ihid.  461. 
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Chap.  XV.     the  date  of  the  contract,  but  also  "  all  separate  property  which 

she  may  thereafter  acquire,"  it  seems  that,  aGCording  to  Lord 

Justice  James,  this  latter  proYision  constitutes  that  sort  of  status 

which  equity  failed  to  confer  (e). 

Effect  of  exe-       Jn  addition  to  all  the  existing  property  and  after-acquired 

greneral  power  property  of  a  married  woman  being  thus  rendered  liable,  a 

Joma^         further  step  has  been  taken  to  remove  the  disabilities  of  married 

women  to  meet  their  engagements. 

It  was  settled  law,  that  where  a  man  had  a  general  power  of 
appointment  by  will,  the  exercise  of  the  power  rendered  the 
property  assets  for  the  payment  of  his  debts.  But  in  the  case 
of  the  execution  of  a  similar  power  by  a  manied  woman,  it  was 
doubtful  whether  the  same  result  ensued.  This  doubt  has  been 
removed  by  the  4th  section  of  the  Act,  which  enacts  as  follows  :— 

*'  The  execution  of  a  general  power  by  will  by  a  married  woman  shall 
have  the  effect  of  making  the  property  appointed  liable  for  her  debts  and 
other  liabilities  in  the  same  manner  as  her  separate  estate  is  made  liable 
under  this  Act." 

This  section  seems  only  to  enact  in  express  words  what  would 
have  been  held  to  follow  from  the  status  and  capacity  conferred 
upon  married  women  by  the  general  provisions  of  the  Act.  It 
settles  the  doubt  which  previously  existed  as  to  whether,  where 
a  general  power  of  appointment  by  will  only  was  given  to  a 
married  woman,  and  she  exercised  it,  the  property  appointed 
was  thereby  rendered  liable  for  her  debts ;  so  that  now,  whether 
the  general  power  is  by  deed  or  will,  or  by  will  only,  the 
exercise  of  it  by  the  married  woman  wUl  render  the  property 
appointed  liable  for  her  debts  in  the  same  manner  as  her  separate 
estate  is  liable  (/). 

There  is  no  alteration  in  the  law  in  those  cases  where  there 
is  a  gift  over  in  default  of  appointment,  and  the  power  is  not 
exercised.  In  such  a  case  the  parties  entitled  in  default  are 
entitled  to  the  property  notwithstanding  the  claims  of  creditors 
of  the  married  woman. 

(c)  See  PiJee  y.  Fitzgihhon,  17  Oh.  (/)  The  old  law  on  these  points 
D.  at  p.  460.  is  fully  stated  ante,  p.  309. 
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The  abolition  of  imprifionment  for  debt  ( ^),  except  in  a  few     Chap.  rv. 
oases  which  come  within  a  quasi-criminal  jurisdiction  of  the  Personal 
Courts,  has  reduced  all  judgments  to  the  position  of  judgments  n^5  ^  * 
"  to  the  extent  of  ^^  the  debtor's  property ;  the  question,  there-  won^a^- 
fore,  whether  a  married  woman  can  render  herself  personally 
liable  is  of  diminished  importance ;  still  it  possesses  more  than 
a  mere  theoretical  interest,  for,  upon  the  answer  to  be  given 
to  it^  depends  the  form  of  the  judgment  which  can  be  entered 
up  against  her,  and  the  liability  of  a  non-trader  to  the  law  of 
bankruptcy. 

Upon  this  question  of  the  personal  liability  of  a  married 
woman,  the  following  passage  from  the  judgment  of  Sir  G-.  Jessel, 
M.  E.,  in  Besant  v.  Wood  is  important : — 

'*  It  has  been  said  over  and  over  again  that  a  married  woman  cannot 
contract.  That  again  is  too  wide  a  proposition.  She  undoubtedly  can 
contract,  we  all  know,  with 'respect  to  property  settled  to  her  separate 
use.  But  it  is  a  contract  which  at  first  in  a  sense  was  not  personally 
binding  on  a  woman ;  but  it  now  binds  her  about  as  much  as  it  binds  a 
man.  It  no  longer  personally  binds  a  man  in  the  sense  that  you  can  send 
him  to  prison  for  a  breach  of  it"  (^). 

Also  in  the  previously  cited  case  of  Perks  v.  Mylrea{i)y 
Field,  J.,  said : — 

*<  Damages  or  costs  may  be  recovered  against  a  married  woman.  .  .  . 
I  think,  therefore,  that  judgment  ....  may  be  signed  against  a  married 
woman ;  but  I  think  that  execution  should  only  issue  against  her  separate 
estate." 

The  expression  "  legal  personal  representative  of  any  married 
woman,"  which  occurs  in  sect.  23  of  the  Act,  is  not  without 
importance  in  considering  the  subject  of  status.  For  if  there 
can  be  a  personal  representative  with  all  the  rights  and  liabilities 
of  the  deceased,  the  latter  must  certainly  have  possessed  a 
separate  personality  capable  of  being  so  continued. 


(^)  See  the  Debtors  Act,  1869         (i)  In  Chambers,  W.  N.   1884, 
(32  &  33  Vict.  0. 62).  p.  64. 

(A)  12  Ch.  D.  606,  621. 
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Cliap.  XV.  As  to  the  form  of  the  judgment,  it  was  well  established  under 
the  former  practice,  that  no  personal  judgment  could  be  entered 
up  against  a  married  woman  (A;),  for  a  plea  of  coverture  was  a 
good  defence  at  law,  and  the  equitable  remedy  was  only  against 
her  separate  estate. 

Rights  of  The  rights  of  a  creditor  were  (1)  to  obtain  a  declaration  that 

his  debt  was  chargeable  upon  the  separate  estate,  with  an 
inquiry  of  what  that  estate  consisted  at  the  date  when  the  debt 
was  incurred,  and  how  much  thereof  was  still  in  existence  and 
capable  of  being  reached  by  the  judgment  of  the  Court  (/) ; 
(2)  a  receiver  by  way  of  equitable  execution  (m). 

The  trustees  of  a  fund  held  upon  trust  for  the  separate  use 
of  a  married  woman  were  held  not  to  be  necessary  parties  to  the 
action  against  her  (n). 

Formof  judg-  '^^^  reason  why  a  judgment  against  a  married  woman  was 
only  enforceable  by  equitable  execution  seems  to  be,  that  no 
judgment  against  her  could  have  been  executed  by  the  sheriflE — 
her  separate  estate  being  necessarily  vested  in  trustees.  But 
now,  since  she  can  hold  separate  property  as  if  she  were  a  feme 
soky  and  since  her  engagements  whenever  made  bind  her  separate 
property  whenever  acquired  unless  the  contrary  be  shown,  it 
is  conceived  that  a  judgment  mai/  issue  against  a  married  woman 
as  l£  she  were  a  /erne  soky  leaving  to  the  sheriff  to  ascertain,  as 
he  is  bound  to  do  in  all  cases,  what  is  the  property  of  the 
debtor  (o).  The  separate  property  of  a  married  woman  may,  of 
course,  be  vested  in  trustees,  and  in  that  event  equitable  execu- 
tion must  be  obtained,  as  it  must  also  be  obtained  when  a  male 
debtor  is  similaiiy  circimistanced,  in  order  to  appropriate  the 

{k)  Atwood  V.  Chichtsiery  3  Q.  B.  728 ;  Bryant  v.  Bull,  supra;  Flower 

D.   722;    Durrani  v.    Ricketts,    8  y.  Buller,  15  Ch.  J).  666 ;  ColleU  y. 

Q.  B.  D.  177 ;  Davies  v.  BaUenden,  Dickenson,    supra;    Be  Peace   and 

46  L.  T.  797.  Waller,  supra. 

{I)  Collett  V.  Dickenson,  11  Oh.  D.         (o)  If  the  property  is  subject  to 

687 ;  Pike  v.  Fitzgihhon,  17  Oh.  D.  a  restraint  on  anticipation,  it  will, 

454.  in  general,  be  vested  in  trustees, 

(m)  Bryant  v.  Bull,  10  Oh.  D.  and,    even  if   not  so  vested,  the 

163;  Re  Peace  and  Waller,  SiW.B,.  married  woman  will  be    able   to 

899.  obtain  an   injunction    restraining 

(n)  Davies  v.  Jenkins,  6  Oh.  D.  the  execution. 
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interest  of  the  cestui  que  trust  to  the  payment  of  the  debt  {p).     Chap.  XV. 
If,  however,  a  sum  of  money  is  actually  due  by  the  trustee,  the 
equitable  debt  may  be  attached  by  a  garnishee  order  {q). 

The  question  whether  a  married  woman,  not  being  a  trader,  is  Bankraptoy 
liable  to  the  bankrupt  law,  is  closely  connected  with  the  subject  ^oma^not  a 
of  the  foregoing  discussion ;  for  "  every  reason  that  induces  the  *™der. 
Courts  of  law  to  make  a/enie  covert  personally  liable  for  her  con- 
tracts, equally  operates  to  make  her  subject  to  bankruptcy ;  and 
it  would  be  the  height  of  cruelty  to  determine  that  a  woman 
should  be  taken  in  execution  for  her  debts,  and  at  the  same  time 
preclude  her  from  that  benefit  which  the  Legislature  affords  *  to 
honest  and  industrious  traders,  sinking  under  the  pressure  of 
imdeserved  misfortune'"  (r).  Under  the  old  law,  a  married 
woman,  whether  she  had  separate  estate  or  not,  was  not  liable  to 
the  bankrupt  law  (s),  unless  she  were  a  trader  within  the  custom 
of  London  {t)y  or  her  husband  was  a  convict,  or, had  abjured  the 
realm,  or  been  exiled  (m)  .  The  reason  why  she  was  in  general  out- 
side the  bankrupt  law,  as  clearly  appears  from  the  j  udgments  of  the 
Lords  Justices  in  Ex  parte  JoieSj  was  that  she  was  not  personally 
liable  to  be  sued  for  a  debt.  But  now,  whether  it  be  called  a 
personal  liability  or  not,  a  married  woman  is  subject  to  all  the 
inconveniences  of  personal  liability ;  and,  unless  she  can  invoke 
the  procedure  of  bankruptcy,  she  can  never  escape  from  the  burden 
of  her  debts,  which  are  not  now,  as  formerly,  payable  only  out  of 
the  fund  existing  at  the  particular  time  at  which  the  debts  were 
contracted.  If  the  Married  Women's  Property  Act  had  con- 
tained no  provision  relating  to  bankruptcy,  the  answer  to  the 
question.  Can  a  married  woman  be  made  a  bankrupt?  would 
have  been  reasonably  clear.  It  is,  however,  provided,  that  every 
married  woman  carrying  on  a  trade  separately  from  her  hmhand 
shall,  in  respect  of  her  separate  property,  be  subject  to  the  bank- 

{p)  Webh  V.  Stenton,  11  Q.  B.  D.  (r)  Cooke  on  the  Bankrupt  Laws, 

518.              vol.  i.  p.  46, 8th  ed. 

{q)  Old.    XIV.  r.  1.     And  eee  («)  Ex  parte  Jones,  12  Oh.  D.  484. 

Wilson  V.   Dundas,  W.  N.    1875,  {t)  La  Vie  v.  Philips,  1  Wms.  Bl. 

p.  232 ;  Ounston  v.  Maynard,  Law  570. 

Times,  9th   June,    1883,  p.   102;  {u)  ^qq  Ex  parte  Franks,  *l  ^2^^. 

Perks  V.  Mylrea,  W.  N.  1884,  p.  64.  762. 

M.  D  D 
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Chap.  XV.  ruptoy  laws  in  the  same  way  as  if  she  were  a  feim  sole  {x) ;  and 
the  inference,  on  the  principle  expressio  unius  exclasio  alterius^ 
would  seem  to  be,  that  in  no  other  case,  except  that  of  a  separate 
trader,  can  a  married  woman  become  a  bankrupt. 

The  legislature  may  have  considered  it  expedient  to  extend 
the'  custom  of  London  to  the  rest  of  the  country ;  or  it  may  be 
that  the  clause  was  inserted  ex  abundante  cauteldj  to  meet  the 
Traders  and  cases  which  would  most  frequently  arise.  It  is  difficult  to  arrive 
at  any  satisfactory  reason  why  the  distinction  between  traders 
and  non-traders  should  have  been  thus  introduced,  in  the  case 
of  married  women,  at  a  time  when  the  whole  tendency  of 
bankruptcy  legislation  was  in  the  direction  of  its  abolition. 
The  Bankruptcy  Act,  1883,  avoids  any  interference  with  the 
legislation  for  married  women,  and  expressly  declares  (y)  tiiat 
nothing  therein  contained  shall  affect  the  provisions  of  the 
Married  Women's  Property  Act,  1882.  What  may  be  the 
precise  effect  of  this  saving  clause  is  not  clear,  but  it  can 
scarcely  be  relied  upon  to  furnish  an  argument  either  for  or 
against  the  general  liability  of  married  women  to  the  law  of 
bankruptcy.  The  intention  probably  was  to  leave  the  decision 
of  the  question  to  depend  entirely  upon  the  effect  of  the  Married 
Women's  Property  Act,  1882  (c). 

The  wording  of  the  Act  cannot  be  considered  as  decisive  of 
the  question,  for  it  does  not  necessarily  follow  that,  because 
it  is  specified  that  married  women  being  separate  traders  are 
subject  to  the  bankrupt  laws,  therefore  all  other  married  women 
are  not  so  subject ;  and  if,  according  to  the  altered  law,  it  is 
natural,  just  and  convenient  that  married  women  should  pos- 
sess the  privileges  and  be  subject  to  the  liabilities  of  bank- 
ruptcy, it  is  submitted  that  the  Courts  will  so  decide,  and  will 
not  lay  so  much  stress  upon  the  express  provision  as  to  separate 
traders,  as  to  hold  that  it  necessarily  implies  that  non-traders 
cannot  be  bankrupt.  Apart  from  this  provision  the  question 
seems  to  come  back  to  the  apparently  simple  one — Can  a  married 
woman  be  a  debtor  P 

(a?)  Sect.  1,  8ub-8.  5.  {z)  45  &  46  Tict.  c.  75, 

(y)  46  &  47  Vict.  c.  62,  8. 152. 
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This  qnestion  tras  answered  in  the  negative  under  the  f onner  <niap.  xv. 
law,  and  the  following  remarks  of  Lord  Justice  James  in  the  Poaitiou  of  a 
case  referred  to  (a)  place  the  matter  in  the  clearest  light : —         woman  as  a 

"  The  married  woman  who  contracts  in  that  way  is  not  a  debtor  in  any 
sense  of  the  word,  and  she,  not  being  a  debtor,  the  whole  foundation  of 
the  appellant's  case  fails.  A  debtor's  summons  is  a  summons  against  a 
debtor.  The  respondent  is  not  a  debtor,  and  therefore  there  was  no  legal 
authority  to  issue  a  debtor's  summons  against  her,  and  no  proceedings  in 
bankruptcy  founded  upon  it  could  be  effectually  taken." 

Under  the  present  law  of  bankruptcy,  the  entire  jurisdiction 
of  the  Court  depends  upon  the  commission  of  an  act  of  bank- 
ruptcy by  a  debtor:  so  that  if  there  is  no  debtor,  there  can  be 
no  proceedings  in  bankruptcy.  The  converse  is,  of  course,  not 
necessarily  true,  that  if  there  is  a  debtor,  the  person  answering 
that  description  is  liable  to  the  bankruptcy  law;  but  the 
language  of  the  5th  section  of  the  Bankruptcy  Act  is  perfectly 
general  where  it  enacts  that,  ''  if  a  debtor  commits  an  act  of 
bankruptcy,  the  Court  may,  on  a  petition  being  presented," 
make  a  receiving  order  for  the  protection  of  the  estate.  Bank- 
ruptcy or  composition  then  follows  in  due  course  according  to 
circumstances,  and  it  will  be  observed  that,  so  far  as  the  Bank- 
ruptcy Act  is  concerned,  a  married  woman,  if  a  debtor y  is  clearly 
within  its  terms.  When  it  is  remembered  that  the  bankruptcy 
law  confers  a  benefit  as  well  as  imposes  a  burthen,  that  it 
is  not  a  penal  code  but  one  intended  for  the  alleviation  of 
pecuniary  misfortune,  that  the  policy  of  modem  legislation  is 
to  extend  the  rights  and  liabilities  of  women  and  to  abolish  the 
distinction  between  traders  and  other  persons,  it  seems  probable 
that  the  decision  of  the  Courts,  when  the  point  arises,  wiU  be 
that  a  married  woman  who  is  not  a  trader  may,  if  all  the  other 
necessary  conditions  exist,  be  amenable  to  the  law  of  bank- 
ruptcy. 

It  may  be  thought  that  a  fiirther  argument  in  favour  of  the 
liability  of  married  women  to  become  bankrupt  may  be  found 
in  this,  that  if  the  dause  in  the  Act  be  taken  as  enacting 
that  none  but  a  married  woman  trading  separately  from  her 

(a)  ExparU  Jones,  12  Oh.  D.  484. 
Dl>2 
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Chap.  XV.  husband  can  be  made  bankrupt,  the  Act  would  not  operate 
in  the  following  case.  A  husband  and  his  wife  having  sepa^- 
rate  property  might  enter  into  a  commercial  and  trading  part- 
nership, having  their  respective  interests  and  shares  in  the 
business  defined  by  a  partnership  deed,  and  possessing  in- 
terests as  distinct,  as  if  they  were  not  husband  and  wife.  In 
this  case  the  wife  would  not  be  trading  separately  from  her 
husband,  though  she  would  be  trading,  and  consequently  would 
not  come  within  the  terms  of  the  section  in  the  Act.  She  would 
not,  therefore,  be  liable  to  be  made  a  bankrupt,  unless  married 
women  have  by  virtue  of  the  new  status  given  to  them  become 
subject  to  the  liability  of  bankruptcy. 
Extent  of  The  next  subject  which  requires  consideration  is  the  extent 

^rty?  ^^'  of  the  separate  property  so  far  as  it  depends  on  statute.  Before 
the  9th  August,  1870,  none  existed ;  under  the  Act  passed  in 
that  year,  married  women  were  declared  to  be  entitled  to  some 
property  as  separate  property ;  but  the  recent  Act  has,  so  far  as 
is  consistent  vnth  the  vested  rights  of  husbands,  created  an 
universal  separate  property.  As  the  relative  rights  of  husband 
and  wife  stiU  depend  to  some  extent  on  the  date  of  the 
marriage,  the  provisions  on  this  subject  of  the  Act  of  1870, 
which  received  the  Royal  Assent  and  came  into  operation  on 
the  9th  August  in  that  year,  are  here  summarized:— 
Under  the  Separate  property  of  women  married  before  Ist  January, 

1883,  may  consist  of  the  following  particulars: — 

1.  Wages  or  earnings  acquired  or  gained  in  any  separate 

employment,  occupation  or  trade,  and  also  any  money 
or  property  acquired  through  the  exercise  of  any  literary, 
artistic  or  scientific  skill.     (Sect.  1.) 

2.  Deposits  in  savings  banks,  and  annuities  granted  by  the 

Commissioners  for  the  Reduction  of  the  National  Debt 
in  the  name  of  a  married  woman.     (Sect.  2.) 

3.  Any  sum,  not  less  than  20/.,  forming  part  of  the  public 

stocks  and  funds  standing  in  the  books  of  the  Bank  of 
England  in  the  name  of  a  married  woman,  ^^as  a 
married  woman  entitled  to  her  separate  use."    (Sect.  3.) 

4.  Shares  or  stock  of  companies  to  which  no  liability  is 

attached  registered  in  the  books  of  the  company  in  the 
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name  of  the  married  woman,  "as  a  married  woman     Ch*?- 3cv. 
entitled  to  her  separate  use."     (Sect.  4.) 

5.  Any  share  or  interest,  to  which  no  liability  is  attached,  in 

any  industrial  and  provident,  friendly,  benefit  building 
or  loan  society  entered  in  the  books  of  the  society  in  the 
name  of  the  married  woman,  "as  a  married  woman 
entitled  to  her  separate  use."     (Sect.  5.) 

6.  Any  personal  property  acquired  by  a  woman  married  after 

the  passing  of  the  Act  as  next  of  kin  of  an  intestate. 
(Sect.  7.) 

7.  Any  sum  of  money  not  exceeding  200/.  acquired  by  a 

woman  married  after  the  passing  of  the  Act  under  any 
deed  or  will.     (Sect.  7.) 

8.  The  rents  and  profits  of  any  freehold,  copyhold  or  customary- 

hold  property  which  descends  upon  a  woman,  married 
after  the  passing  of  the  Act,  as  heiress  or  co-heiress 
of  an  intestate.     (Sect.  8.) 

9.  A  policy  effected  by  a  married  woman  on  her  own  life  or 

the  life  of  her  husband.     (Sect.  10.) 

Of  these  mne  heads,  those  numbered  2  to  5  are  concerned 
rather  with  the  manner  of  holding  property  than  with  its 
ownership;  and  the  rest  affect  but  a  small  part  of  the 
unsettled  property  of  married  women.  All  property,  real  and 
personal,  belonging  to  women  before  marriage,  or  coming  to 
them  afterwards,  with  the  two  slight  exceptions  relating  to 
intestacy  and  amoimt  mentioned  in  the  above  heads  (6 — 8),  was 
left  by  the  Act  subject  to  the  previous  law,  by  which,  if  it  was 
not  settled  for  the  separate  use  of  the  married  woman,  her 
husband  acquired  by  the  marriage  an  interest  therein,  absolute 
or  qualified,  according  to  the  nature  of  the  property. 

The  expressions  "separate  use"  and  "separate  property"  Terms  used  to 
seem  to  be  indiscriminately  employed  throughout  this  Act.  rateeetal^^** 
Thus,  when  by  sect.  8  it  is  declared  that  the  rents  and  profits 
of  certain  property  shall  belong  to  a  married  woman  for  her 
separate  use^  and  by  the  next  section  a  summary  mode  of  pro- 
ceeding is  established  for  determining  questions  between  husband 
and  wife  as  to  "  property  declared  by  this  Act  to  be  the  separate 
property  of  the  wife,"  the  conclusion  seems  inevitable  that  the 
phrases  were  intended  to  have  the  same  legal  efiPect. 
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Chap.  XV.        In  the  Act  of  1882  the  expresaon  generally  used  is  "  separate 
property,"  but  the  terms  "  separate  estate,"  "  her  own  separate 
property"  and  "entitled  for  her  separate  nse,"  are  also  occa- 
sionally employed.    It  is  to  be  regretted  that  the  expression 
"separate  property"  was  not  appropriated  to  th&t  property 
which  a  married  woman  holds  without  the  intervention  of  a 
trustee,  "  separate  use"  being  retamed  in  its  former  sigmfication, 
while  "  separate  estate"  might  have  been  conveniently  used  to 
denote  the  total  of  both  descriptions  of  property.    But  no  such 
distinction  can  be  found  in  the  Act,  where  the  several  phrases 
seem  to  be  used  indiflferently. 
Separate  pro-       The  Married  Women's  Property  Act,  1870,  created,  as  has 
the  Act  of       been  previously  mentioned,  but  a  small  amount  of  separate 
property.    No  such  charge,  however,  can  be  made  against  the 
Effect  of  the    Act  of  1882,  for  it  enacts  (b)  that  every  woman  who  marries 
property  of      after  the  commencement  of  the  Act  {c)  shall  be  entitled  to  have 
mraS  after   ^^^  ^^  ^^^^  ^  ^^  separate  property,  and  to  dispose  of  as  pro- 
^*'  vided  by  the  1st  section  (cQ,  all  real  and  personal  property  which 

shall  belong  to  her  at  the  time  of  the  marriage,  or  shall  be 
acquired  by,  or  devolve  upon,  her  after  marriage. 

This  seems  exhaustive ;  nevertheless,  the  section  goes  on  to 
specify  particular  items  of  property  in  language  borrowed  from 
theActof  1870:— 

''  Including  any  wages,  earnings,  money  and  property  gained  or  ac- 
quired by  her  in  any  employment,  trade  or  occupation,  in  which  she  is 
engaged,  or  which  she  carries  on  separately  from  her  husband,  or  by  the 
exercise  of  any  Hterary,  artistic  or  scientific  skill. '^ 

Unless  there  is  some  value  in  the  word  "  gained,"  so  that  it 
includes  something  which  is  not  "  acquired"  within  the  meaning 
of  the  previous  part  of  the  section,  the  words  extracted  above 
seem  to  be  mere  surplusage.  It  is,  perhaps,  hardly  neoessaiy  to 
notice  the  redundancy,  except  that  it  may  assist  in  the  inter- 
pretation of  sect.  1  (5),  concerning  the  bankruptcy  of  married 

(b)  Sect.  2.  the  Act,  of  acquiring,  holding  and 

(c)  1st  January,  1883.  disposing  of  any  property  as  her 
{d)  The  first  section  confers  upon      separate  property  as  if  she  were  a 

a  married  woman  the  capacity,  in     feme  sole, 
accordance  with  the  provisions  of 
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womeSy   Buggesting    the    consideration    that    there,  as  here,     Chap.  xv. 
the  legislature  has  erred  on  the  side  of  caution,  bj  express 
mention  of  some  of   the  ciroumstanees  which  most   plainly 
demanded  legislative  interference. 

The  last  preceding  observations  relate  to  women  married  after  Effect  of  the 
the  1st  January,  1883.    Those  who  were  married  before  that  on  property 
date  are  dealt  with  by  the  fifth  section  of  the  Act  as  follows :—    ^^^^'^ 

"  Every  woman  married  before  the  commencement  of  this  Act  shall  be  '        ^ 

entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  as  her 
separate  property  all  real  and  personal  property,  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  possession,  reversion,  or 
remainder,  shall  accrue  affxr  the  commencement  of  this  Act,  including 
any  wages,  earnings,  money  and  property  so  gained  or  acquired  by  her  as 
aforesaid." 

This  section  has  been  here  set  out  verbatim^  because  important  Oonstmotion 
questions  of  construction  are  raised  by  the  words  "  her  title  to  ^  section- 
tchichy  whether  vested  or  contingenty  and  tc/iether  in  poasessiony 
reversion  or  remainder j  shall  accrue  afier^  ^cP  A  married  woman 
may,  on  the  1st  January,  1883,  have  been  entitled  in  contingency, 
reversion,  or  remainder  to  property  which,  after  that  date,  became 
vested,  either  in  interest  or  in  possession.  Does  her  title  accrue 
before  or  after  the  commencement  of  the  Act?  There  can  be  no 
doubt  that  the  title  to  property  accrues  when  the  instrument 
conferring  it  comes  into  operation,  and  that  in  the  case  above 
mentioned  no  fresh  title,  in  the  ordinary  acceptation  of  the 
word,  accrues  after  the  commencement  of  the  Act.  Suppose, 
for  example,  that  by  a  marriage  settlement,  executed  before  the 
commencement  of  the  Act,  real  estate  was  limited  to  the  use  of 
the  husband  for  life,  with  remainder  to  the  first  and  other  sons 
of  the  marriage  successively  in  tail  male,  with  remainder  to  the 
daughters  as  tenants  in  common  in  tail  male,  with  remainders 
over:  and  that  on  the  1st  January,  1883,  there  were  several 
sons  and  one  daughter,  a  married  woman.  It  is  clear  that 
however  remote  may  have  been  her  chance  of  ultimate  succei^on, 
her  title  to  the  property  had  accrued  before  the  commencement 
of  the  Act ;  and  that  by  an  acknowledged  deed  she  might,  with 
her  husband's  concurrence,  have  disposed  of  her  entire  interest. 
If  afterwards,  her  father  being  dead  and  her  brothers  dead 
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without  issue,  and  without  having  barred  the  entail,  her  re- 
mainder falls  into  possession,  she  acquires  no  new  title  to  the 
property,  but  the  purchaser  of  her  reversionary  interest  beoomeB 
entitled  to  the  property  in  possession,  under  and  by  virtue  of 
the  conveyance  of  the  reversionary  interest.  This  example  will 
serve  to  show  that  there  are  not  two  titles,  one  reversionary,  the 
other  in  possession ;  but  that  the  title  of  the  same  person  under 
the  same  instrument  is  oney  although  the  qimntity  of  the  estate 
taken  may  vary  from  time  to  time  (e).  The  wording  of  sect.  5, 
however,  seems  distinctly  to  contemplate  that  there  may  be 
several  titles  to  the  same  property  (viz.  "  vested  or  contingent, 
and  whether  in  possession,  reversion  or  remainder") ;  and  that, 
if  any  one  of  these  different  titles  accrues  after  1882,  the  pro- 
perty is  to  be  separate  property.  If  this  meaning  of  the  word 
"  title"  is  adopted,  a  difEerent  title  might  be  said  to  accrue 
whenever  the  death  of  an  intervening  owner  increased  the 
interest  of  the  reversioner  or  remainderman. 

The  words  which  give  rise  to  the  difficulty  seem  to  have  been 
adapted  from  the  ordinary  agreement  in  a  marriage  settlement 
to  settle  the  after-acquired  property  of  the  wife ;  but  there  is 
this  difference  between  the  two  cases,  that  in  the  one  case  all 
property  to  which  the  married  woman  becomes  entitled  be/are 
a  certain  time  (/.  e.  the  termination  of  the  coverture)  is  affected 
by  the  covenant,  and  in  the  other  all  the  property  to  which  she 
becomes  entitled  after  a  fixed  date  (the  conunencement  of  the 
Act),  is  within  the  scope  of  the  section.  The  words  "whether 
in  possession,  reversion  or  remainder  "  in  the  covenant  have  an 


(e)  Wliile  these  pages  were  pass- 
ing through  the  press,  the  case  of 
Baynton  v.  Collins  (28  Sol.  Joum. 
674)  was  decided  by  Chitty,  J. 
The  views  of  that  learned  judge  do 
not  seem  to  coincide  with  those  ex- 
pressed above :  for  he  held  that  a 
married  woman  who  had,  before 
the  commencement  of  the  Act,  a 
vested  interest  in  reversion,  which 
fell  into  possession  after  that  date, 
was  entitled  to  it  as  her  separate 
property  by  virtue  of  the  6th  section 


of  the  Act.  In  the  course  of  his 
judgment — ^as  yet  but  shortly  re- 
ported— the  learned  judge  observed 
that  **  there  were  five  kinds  of  title 
mentioned,  and  if  any  of  them  ao- 
crued  after  the  date  of  the  Act,  it 
came  within  the  section ; "  and  that 
the  fair  moaning  to  be  attributed  to 
the  words,  **  the  title  to  which  shall 
accrue  after  the  commencement  of 
the  Act,"  when  referring  to  a  title 
in  reversion  or  remainder,  was 
"  accrue  due  in  possession." 
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intelligible  meaning,  when  they  are  employed  to  sweep  in  eveij  Chap.  xv. 
species  of  property  to  which  a  person  may  become  entitled  be/ore 
a  certain  date ;  but,  inasmuch  as  a  reversion  or  remainder,  the 
title  to  which  accrues  ajter  a  fixed  date,  must  also  ripen  into 
possession  after  the  same  date,  those  words  in  the  Act  are 
practically  inoperative. 

If  it  is  sought  to  interpret  the  section  by  regarding  the  spirit 
and  policy  of  the  measure  as  a  whole,  two  opposing  principles 
seem  to  present  themselves.  For,  on  the  one  hand,  there  is  a 
manifest  intention  in  the  Act  to  confer  even  upon  women 
married  before  the  1st  January,  1883,  as  much  separate  pro- 
perty as  possible;  while,  on  the  other,  there  seems  to  be 
an  endeavour  to  interfere  as  Httle  as  possible  with  the  vested 
rights  of  their  husbands.  As  these  two  principles  are  some- 
what iQconsistent,  we  are  driven  back  to  the  consideration  of  the 
words  themselves,  which  must  be  tested  by  application  to  a 
few  cases : — 

1.  If  no  title  accrued  before  the  Act  the  ceuse  is  clear,  and  the 

property  is  "  separate  property." 

2.  If  the  property  was  vested  in  possession  before  1st  January, 

1883,  the  case  is  equally  clear,  and  the  rights  of  the 
parties  depend  upon  the  old  law. 

3.  If,  before  the  Ist  January,  1883,  the  title  to  a  contingent 

or  reversionary  interest  accrued  to  a  married  woman, 
which  interest  did  not  vest  or  fall  iato  possession  imtil 
after  that  date,  the  difficulty  arises  to  which  reference  has 
been  made.  This  head,  it  may  be  observed,  includes  cases 
of  infinite  diversity,  from  a  remote  and  shadowy  interest 
liable  to  be  destroyed  by  the  barring  of  an  entail  or 
the  exercise  of  a  power,  to  a  vested  remainder  ex- 
pectant on  the  life  estate  of  a  dying  person. 

The  analogy  of  covenants  to  settle  after-acquired  property  Analogy  of 
does  not  furnish  much  assistance  towards  the  construction  of  S^Slo^ter^ 
this  section,  for  two  classes  of  cases  may  be  cited  leading  to  ^^^^^' 
opposite  conclusions.    Thus  reversionary  interests  which  accrue 
during  the  coverture,  but  do  not  fall  into  possession  untQ  after 
its  determination,  have  been  held,  when  they  fell  into  possession, 
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Ohap.  XY.  to  be  bound  by  the  covenant  (/) ;  while,  on  the  other  hand^  the 
words  "  become  entitled"  have  been  held  to  be  satisfied  by  the 
change  of  condition  from  a  reversionary  to  a  possessory  interest  (^). 
So  long  as  the  reversionary  property,  to  which  the  wife  was 
entitled  before  the  1st  January,  1883,  remains  without  change, 
she  can,  of  course,  only  deal  with  it  under  the  provisions  of  the 
former  law;  and  it  is  submitted  that  a  change  from  a  mere 
contingency  to  a  vested  interest  in  remainder  is  not  such  an 
accruer  of  title  as  will  be  held  to  satisfy  the  words  of  the  Act, 
-  and  therefore  that  such  a  remainder  will  not  be  held  to  be 
separate  property.  Indeed,  the  better  opinion  seems  to  be  that, 
even  when  property  vests  in  possession  after  the  commencement 
of  the  Act,  but  the  title  has  accrued  under  an  instrument  which 
came  into  operation  before  that  date,  the  earlier  acquisition  of 
title  will  prevent  the  operation  of  the  Act  (A), 
ftestrictioii  on  Although  the  general  scope  of  the  Act  of  1882  is  to  render 
iSS^to^er^  ^  married  woman  independent  of  her  husband,  and  to  enable 
husband.  j^^j.  j-q  <Jealwith  her  property  in  any  manner  she  may  think  fit, 
as  if  she  were  an  unmarried  woman,  yet  in  one  respect  the 
legislature  seems  to  have  considered,  that  the  relations  of  husband 
and  wife  constituted  such  a  community  of  interest  between  the 
parties,  that  a  restriction  should  be  placed  on  pecuniary  dealings 
between  the  wife  and  the  husband. 

This  is  effected  by  the  3rd  section,  which  is  as  follows : — 

"  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  to  her 
husband  for  the  purpose  of  any  trade  or  business  carried  on  by  him,  or 
otherwise,  shaU  be  treated  as  assets  of  her  husband's  estate  in  case  of  his 
bankruptcy,  under  reservation  of  the  wife's  claim  to  a  dividend  as  a 
creditor  for  the  amount  or  value  of  such  money  or  other  estate  after,  but 
not  before,  all  claims  of  the  other  creditors  of  the  husband  for  valuable 
consideration  in  money  or  money's  worth  have  been  satisfied." 

(/)  BiUcher  v.  Butcher,  14  Beav.  thing  in   action;    and,   therefore, 

222,  and  cases  cited  ante,  p.  251.  things  in  action  of  the  wife  will  be 

(g)  Archer  v.  KeUy,  1  Dr.  &  Sm.  subject  to  the  old  or  the  new  law, 

300.    And  see  Blythe  v.  OranvUle,  according  as  they  accrue  before  or 

13  Sim.  190.  afterthelst  January,  1883,  whether 

{h)  But  see  Baynton  v.  Collins,  they  are  reduced  into  possession  or 

28  Sol.  Joum.  674.    By  sect.   24  not  before  that  date, 
the  word  "property"  includes  a 


LOANS  BY  A  MABRIED  WOMAN  TO  HER  HUSBAND.  411 

This  seotion  is  the  only  instance  in  which  this  enabling  statute  chap.  XY. 
imposes  upon  a  married  woman  a  restriction  which  did  not 
previously  exist.  It  appears  to  recognize  as  a  fact  that,  not- 
withstanding the  independent  status  and  capacity  conferred  by 
the  Act  upon  married  women  of  dealing  with  their  property 
with  any  person  whomsoever,  including  their  husbands,  dealings 
by  a  wife  with  her  husband  with  regard  to  her  separate  pro- 
perty are  not  on  the  same  footing  as  her  dealings  with  third 
parties,  nor  on  the  same  footing  as  dealings  by  a  husband  with 
his  wife ;  and  it,  therefore,  endeavours  to  limit  and  restrict  the 
lending  or  entrusting  of  property  by  her  to  him  for  any  purpose 
whatsoever,  by  enacting  that,  in  the  case  of  his  bankruptcy, 
she  shall  not  be  entitled  to  any  dividend  until  aU  his  creditors 
for  value  have  been  fully  paid. 

The  words  of  the  section  apply  not  only  to  money  or  property  includes  pro- 
lent,  but  also  to  money  or  property  entrusted  by  the  wife  to  the  ^Jted^or 
husband  for  any  purpose.    It  would  seem,  therefore,  that,  if  a  any  p«rp<M«- 
wife  entrust  any  property  to  her  husband  for  any  purpose,  even 
for  safe  keeping,  it  will  on  his  bankruptcy  form  part  of  his 
assets,  and  that  her  only  remedy  is  the  right  of  proof  against 
his  estate  given  by  the  section. 

It  seems  that  this  section  would  apply  not  only  where  '^  the 
money  or  other  estate  of  the  wife  "  is  vested  in  her  vrithout 
the  intervention  of  trustees,  but  also  when  it  is  vested  in  trustees 
upon  trust  for  her  separate  use ;  and,  consequently,  a  loan  of 
the  wife's  money  by  and  in  the  names  or  through  the  inter- 
vention of  trustees,  will  not  place  her  in  any  better  position 
than  if  the  money  were  lent  in  her  ovm  name.  In  this  respect, 
therefore,  a  married  woman  is  in  a  worse  position  than  she  was 
under  the  old  law :  for  there  seems  no  doubt  that,  imder  that 
law,  if  the  wife's  separate  property  had  been  lent  to  her  husband, 
then,  in  the  event  of  his  bankruptcy,  she  was  entitled  to  prove 
against  his  eska,te  pari  passu  with  the  other  creditors  (t). 

It  vrill  be  observed  that  there  is  no  corresponding  restriction  No  corre- 
upon  the  husband's  right  to  prove,  in  the  case  of  the  bankruptcy  ^^ti^^uTOm 
of  his  wife,  against  her  estate  for  any  money  or  property  lent  or  ^^  husband. 

(»)  Ex  parte  Melboum,  L.  E.,  6  Ch.  64. 
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Chap.  XY.  entrusted  by  him  to  her,  so  that  this  anomaly  follows,  namely, 
that  if  a  wife  carries  on  a  separate  trade,  and  her  hnshand 
lends  or  entrusts  money  to  her,  and  she  becomes  bankrupt,  he 
is  entitled  to  rank  for  dividend  pari  passu  with  her  other 
creditors,  while  the  wife  who  lends  or  entrusts  money  to  her 
husband  is  not,  in  the  event  of  his  bankruptcy,  entitled  to 
rank  for  dividend,  until  after  all  his  other  creditors  for  value 
have  been  satisfied. 

The  intention  of  the  legislature  appears  to  have  been  that 
if  a  wife  lent  or  entrusted  her  property  of  any  kind  to  her 
husband,  that  property  should,  in  the  event  of  his  bankruptcy, 
be  applicable  only  in  payment  of  his  creditors  for  value,  and 
that  after  they  were   satisfied,  the  wife  might  recover  the 
amount  or  value  of  her  property  from  the  estate  then  remain- 
ing.    But  this  is  not  the  result  of  the  section. 
ProviaionBof       The  Bankruptcy  Act,  1883  (/),  enacts  that,  subject  to  the 
ruptcy  Act,     provisions  of  the  Act,  all  debts  proved  in  the  bankruptcy  shall 
1883.  jjQ  pg^j^  jjj^^j-  pfisgii^    Under  a  precisely  similar  clause  in  the 

Act  of  1869  (A),  it  was  held  that  in  a  bankruptcy  creditors  on 
voluntary  bonds  or  covenants  were  entitled  to  receive  dividends 
pari  passu  with  creditors  for  valuable  consideration  (/). 

Hence  the  question  arises.  What  is  the  effect  of  this  section 
and  decision  upon  the  position  of  a  married  woman  who  has 
made  a  loan  or  entrusted  property  to  her  husband  P 

By  the  Married  Women's  Property  Act,  1882,  money  or 
other  property  lent  or  entrusted  by  the  wife  to  the  husband 
becomes,  on  his  bankruptcy,  assets  of  his  estate,  with  the  right 
to  her  to  rank  against  that  estate  for  payment  after  creditors 
for  valuable  consideration.  By  the  Bankruptcy  Act,  1883  (;w), 
and  the  decision  in  Ux  parte  Pottinger  (n),  voluntary  creditors 
and  creditors  for  value  rank  equally  against  the  debtor's 
estate.  It  therefore  seems  that  the  husband's  voluntary  cre- 
ditors are  entitled  to  be  paid  out  of  his  estate,  which  includes 
money  or  property  lent  or  entrusted  to  him  by  his  wife,  pari 

{j)  46  &  47  Vict.  0.  62,  s.  40,  621. 

Bub-s.  4.  (m)  46  &  47  Vict.  c.  52,  s.  40, 

{h)  32  &  33  Vict,  c.  71,  s.  32.  sub-s.  4. 

{I)  Ex  parte  Pottinger y  8  Oh.  D.  (n)  Ex  parte  Pottinger ^  uhi  supra. 
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pasm  with  his  creditors  for  value,  in  priority  to  any  repayment     chap.  xv. 
to  the  wife.  " 


Such  a  distribution,  however,  would,  it  seems,  be  contrary  to  Where  a 

married 
woman,  a 


the  intention  of  this  section  of  the  Married  Women's  Property  ™*™ 


Act,  1882,  which  points  to  repayment  to  the  wife  after  creditors  ^^^^^J 
for  value  only  have  been  satisfied.  titled  to  rank 

Where,  then,  does  the  wife's  claim  for  repayment  of  property  ment. 
lent  or  entrusted  by  her  to  her  husband  rank  ? 

Is  she  entitled  to  rank  upon  the  estate  pari  passu  with  all  the 
other  creditors  of  her  husband  both  voluntary  and  for  value  ? 
This  would  appear  to  be  clearly  not  intended,  as  the  section 
carefully  specifies  that  she  is  to  be  paid  "  after,  but  not  before  " 
creditors  for  value. 

Or  are  the  two  classes  of  creditors  voluntary  and  for  value  to 
be  treated  as  separate  and  not  ranking  pari  passu^  thus  disre- 
garding the  decision  of  the  Court  of  Appeal  in  Ux  parte  Pottin- 
ger  (o),  and  is  the  wife  entitled  to  rank  next  after  the  creditors 
for  value  and  before  the  voluntary  creditors,  or  next  after  the 
creditors  for  value  but  pari  passu  with  voluntary  creditors  P  It 
is  hardly  conceivable  that  either  of  these  alternative  views  can 
be  correct,  for  the  result  would  be  that  in  the  case  of  the  bank- 
ruptcy of  a  married  man,  the  accident  that  his  wife  had  lent 
him  money  or  other  property  would  not  only  alter  the  order  of 
the  distribution  of  his  estate  among  his  creditors,  but  by  post- 
poning voluntary  creditors  to  creditors  for  value,  would  increase 
the  fund  available  for  payment  of  the  latter  class  at  the  expense 
of  the  former. 

Or  is  the  wife  entitled  to  rank  only  after  all  other  creditors, 
both  voluntary  and  for  value,  have  been  satisfied  P  This  may 
be  the  case ;  but  if  so,  it  is  a  direct  contradiction  of  the  terms  of 
the  section,  which  specify  that  her  claim  to  a  dividend  is  to  rank 
"  after,  but  not  before,  all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's  worth 
have  been  satisfied." 

This  section  seems  to  have  been  suggested  by,  if  not  copied  This  aectlon 
from,  the  6th  section  of  the  Act  to  amend  the  Law  of  Partner-  28  &^29Viot. 

c.  86. 
(o)  8  Ch.  D.  621. 
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Chap.  XT.  ship  (28  &  29  Viot.  c.  86),  an  Act  which  received  the  Bojal 
Assent  on  the  5th  July,  1865.  At  that  date  proceedings  in 
bankruptcy  were  regulated  by  the  Act  of  1861  (24  &  25  Vict 
c.  134),  which  contained  no  provision  that  all  debts  proveable  in 
bankruptcy  should  be  paid  pari  passu ;  and,  "  according  to  the 
well-established  law,  practice  and  principles  of  the  Court  of 
Bankruptcy,"  a  voluntary  bond  or  covenant  was,  before  the  Act 
of  1869,  postponed  to  what  are  called  "  onerous  obligations." 
The  enactment,  therefore,  defining  the  rights  of  partnership 
creditors  was,  when  it  was  passed,  capable  of  receiving  a  reason- 
able construction.  Now  it  has  become  as  difficult  to  construe  as 
the  section  of  the  Married  Women's  Property  Act  which  appears 
to  have  been  founded  upon  it. 
Hanied  The  effect  of  the  Act  upon  the  position  of  a  married  woman 

J^^  *  who  is  a  trustee  may  now  be  briefly  considered. 
Under  tlie  old  Under  the  former  law  it  was  inexpedient  to  select  as  a  trustee 
a  married  woman,  or  any  woman  likely  to  many ;  not  that  the 
disability  of  coverture  prevented  a  woman  from  executing  the 
trusts  and  powers,  but  because  the  appointment  was  attended  by 
several  practical  inconveniences.  In  the  first  place,  the  husband, 
being  liable  for  the  breaches  of  trust  committed  by  his  wife,  was 
naturally  anxious  to  superintend  her  administration,  and  thus 
became  in  fact  the  trustee  instead  of  his  wife.  Secondly,  where 
land  was  the  subject  of  the  trust,  deeds  appointing  new  trustees 
or  conveying  the  land  to  the  cestui  que  trust  required  to  be 
acknowledged  by  the  married  woman;  as,  without  complying 
with  the  statutory  formalities,  she  had  no  power  of  passing  the 
legal  estate  (p).  Thirdly,  if  the  trust  involved  the  exercise  of  a 
power  of  sole,  there  was  much  difficulty  in  obtaining  the  proper 
receipt  for  the  purchase-money.  "  If  it  be  paid  to  the  husband 
it  passes  into  the  hands  of  a  stranger,  and  if  it  be  paid  to  the 
wife,  the  law  immediately  transfers  it  to  the  husband,  who  is  a 
stranger  "(g). 
Power  to  con-  The  power  of  conveying  the  legal  estate  in  certain  cases  was 
eetate  under    indeed  Conferred  upon  married  women  by  the  Vendor  and  Pur- 

87  &  88  Viot 
0.78. 

(p)  See  CahUl  v.  Cahill,  8  A.  C.         {q)  Lewin  on  Trusts,  7ih  ed.  S3. 
420. 
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chaser  Act,  1874  (r),  wliioh,  by  the  6th  section,  enacts  that  when  Chap.  XY. 
any  freehold  or  copyhold  hereditaments  shall  he  vested  in  a 
married  woman  as  a  bare  trustee,  she  may  convey  or  surrender 
the  same  as  if  she  were  a  feme  sole.  This  enactment,  however, 
does  not  extend  to  leaseholds,  and,  moreover,  considerable  uncer- 
tainty prevails  as  to  the  precise  meaning  of  the  words  **  bare 
trustee." 

"  The  term  is  generally  considered  to  be  ambiguous ;  but  it  Meaning  of 
will  probably  be  held  to  mean  a  trustee  to  whose  office  no  duties  trustee." 
were  originally  attached,  or  who,  although  such  duties  were 
originally  attached  to  his  office,  would,  on  the  requisition  of  his 
cestuis  que  trusty  be  compellable  in  equity  to  convey  the  estate  to 
them,  or  by  their  direction,  and  has  been  requested  by  them  so 
to  convey  it"  («). 

Vice-ChanceUor  Hall,  in  a  case  (t)  which  involved  the  con- 
struction of  the  same  words  in  another  section  of  the  Act,  ap- 
proved of  this  statement,  leaving  out,  however,  the  words  "  and 
has  been  requested  by  them  so  to  convey  it,"  which  he  regarded 
as  introducing  an  "  ingredient"  neither  important  nor  necessary 
to  a  person  being  a  bare  trustee;  whereas  in  a  subsequent 
case  {u)y  Jessel,  M.  E.,  said  that  if  those  words  were  left  out,  he 
was  ^'  utterly  at  a  loss  to  make  out  any  meaning  of  it  at  aU." 
That  eminent  judge,  while  expressly  abstaining  from  giving  a 
judicial  opinion,  indicated  that  he  differed  from  the  authorities 
already  dted,  and  regarded  a  "  bare  trustee  "  as  a  trustee  with- 
out any  beneficial  interest. 

Unless  a  married  woman  was  a  '^bare  trustee,"  whatever 
meaning  may  be  ultimately  given  to  that  expression,  she  could 
only  convey  freeholds  with  the  concurrence  of  her  husband,  and 
by  deed  acknowledged ;  and  the  recent  Act  leaves  her  position 
as  a  trustee  in  a  state  of  considerable  doubt. 

We  have  seen  that  there  were  three  practical  drawbacks  to  the  Effect  of  the 
appointment  of  a  married  woman  as  a  trustee.    Of  these,  the 
first  is  clearly  removed  by  the  Act,  which,  by  the  24th  section, 
declares  that  the  word  ^'  contract "  in  the  Act  shall  include  the 

(r)  87&38Viot.  C.78.  279. 

(«)  Dart,  V.  &  P.  6th  ed.  517.  (u)  Morgan  v.  Stuansea  Sanitary 

{t)  Christie  v.  Ovington,  1  Ch.  D.      Autkoritg,  9  Ch.  D.  682. 
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Chap.  XY.  aooeptanoe  of  any  trust,  or  of  tke  office  of  exeoutrix  or  adminis- 
tratrix ;  and  that  the  provisions  of  the  Act  as  to  liabilities  of 
married  women  shall  extend  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married  woman 
being  a  trustee,  or  executrix,  or  administratrix,  either  before  or 
after  her  marriage ;  and  that  her  husband  shall  not  be  subject  to 
such  liabilities,  unless  he  has  acted  or  intermeddled  in  the  trust 
or  administration.  The  third  objection  to  the  appointment  of 
a  married  woman  to  be  a  trustee  disappeared  with  the  marital 
right  during  the  coverture ;  and  there  remains,  therefore,  only 
the  question  as  to  the  legal  estate.  The  enabling  section  of  the 
Act,  which  confers  upon  a  married  woman  the  power  of  acquiring, 
holding,  and  disposing  of  property,  is  clearly  inapplicable  to  an 
estate  held  upon  trust.  The  words  "  without  the  intervention  of 
any  trustee  "  point  exclusively  to  beneficial  interest ;  and,  inas- 
much as  the  property  is  to  be  "  her  separate  property,"  and  is 
expressly  declared  to  be  liable  to  damages  and  costs  in  respect  of 
her  contracts  and  torts  {x)y  there  can  be  little  doubt  that  a  trust 
estate  cannot  be  "  separate  property."  Moreover,  the  18th  sec- 
tion expressly  provides  for  the  case  of  a  married  woman  being  a 
trustee,  but  omits  to  endow  her  with  the  power  of  dealing  with 
the  legal  estate  in  land.     It  enacts  as  follows : — 

"  A  married  woman  who  is  an  executrix  or  administratrix  alone  or 
jointly  with  any  other  person  or  persons  of  the  estate  of  any  deceased 
person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  projwrty  subject  to  any 
trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in  transferring  any 
such  annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  as 
aforesaid,  or  any  share,  stock,  debenture,  debenture  stock,  or  other  benefit, 
right,  claim,  or  other  interest  of  or  in  any  such  corporation,  company, 
public  body,  or  society  in  that  character,  without  her  husband,  as  if  she 
were  &  f erne  sole.** 

This  section  enables  a  married  woman  to  do,  as  trustee,  what 
she  might  have  done  without  its  authority,  if  "  separate  pro- 
perty" included  trust  property;  and  thus  furnishes  a  very 
strong  argument  against  the  application  of  the  Act  to  a  legal 
estate  in  land  held  upon  trust.  This  conclusion  is  unsatisfactory 
and  cannot  have  been  intended ;  but  imtil  the  contrary  has  been 

{x)  Sect.  1  (2).    See  also  sects.  7,  13. 
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judicially  decided,  it  is  submitted  that  a  married  woman  trustee  Chap.  XV. 
(not  being  a  "bare  trustee")  must,  in  the  case  of  freeholds, 
acknowledge  the  deed  by  which  she  conveys  the  legal  estate, 
and  obtain  the  concurrence  of  her  husband  therein ;  and  in  the 
case  of  leaseholds,  the  husband  must  be,  as  before  the  Act,  a 
conveying  party. 

The  privilege  of  holding  separate  property  has  been  conferred  liabilities 
on  a  married  woman,  but  the  grant  has  been  accompanied  by  married 
the  imposition  of  statutory  liabilities.    At  common  law  a  married  "^°™®^' 
woman  could  not  be  sued  either  in  contract  or  in  tort,  the  plea 
of  coverture  being  a  complete  answer  to  the  action.     Her  legal 
liability,  therefore,  at  the  present  day,  depends  entirely  upon 
statute ;  and  the  consequences  of  that  liability  will  be  found, 
as  in  the  case  of  a  man,  to  be  measured  by  the  extent  of  her 
property. 

We  shall  now  proceed  to  give  an  outline  of  the  successive 
enactments  by  which  a  maxried  woman  has  been  rendered  liable 
to  an  action. 

Under  the  Divorce  and  Matrimonial  Causes  Act,  1857  (y),  The  Divorce 
a  married    woman  who   had   obtained   a  decree  of    judicial  monial  Causes 
separation  or  a  protection  order  was  placed  in  the  position  ^^'  ^^^'^* 
of  a  feme  sole  for  the  purposes  of  contracts  and  wrongs  and 
injuries,  and  of  suing  and  being  sued  in  any  civil  proceeding ; 
and  her  husband  was  not  liable  in  respect  of  any  engage- 
ment or  contract  she  might  have   entered  into,  or  for  any 
wrongful  act  or  omission  by  her,  or  for  any  costs  she  might 
incur  as  plaintifP  or  defendant.     But  it  was  not  until  the  Act  of  The  Married 
1870  was  passed,  which,  as  has  been  already  stated  (s),  recognized,  Property  Act, 
to  a  limited  extent,  the  existence  of  separate  property,  that  ^^^^' 
liabilities  were  imposed  on  married  women  generally.     By  that  Ante-nuptial 
Act  a  wife,  married  on  or  after  the  9th  August,  1870,  was 
rendered  liable  to  be  sued  for  her  ante-nuptial  debts  as  if  she 
had  continued  unmarried  (a).     The  husband  was  released  from 
all  liability,  and  the  separate  property  of  the  wife  became  the 
only  fund  available  for  such  creditors.    Any  married  woman  Maintenance 
having  separate  property  was,  by  the  same  Act,  liable  to  main-  an^  children. 

(y)  20  &  21  Vict.  c.  85.  (2)  Ante,  p.  404.  (a)  Sect.  12. 

M.  E  E 
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<^*P'  ^^«  tain  her  husband  (J)  and  children  {c)  if  they  became  chargeable 
to  any  union  or  parish, 
^e  Married  After  fouT  years  it  was  discovered  that  "  it  was  not  just  that 
Property  Act,  the  property  which  a  married  woman  had  at  the  time  of  her 
marriage  should  pass  to  her  husband,  and  that  he  should  not 
be  liable  for  her  debts  contracted  before  marriage  (d) ;"  and, 
accordingly,  the  liability  of  the  husband  in  respect  of  such  debts 
was  restored  to  the  extent  of  certain  assets  received  by  him  in 
the  character  of  husband  (e).  But  the  primary  liability  of  the 
wife's  separate  estate  was  not  affected  by  that  Act,  except  that 
it  might  have  to  bear  the  additional  burthen  of  the  husband's 
costs  of  defence  (/) .  The  husband's  liability  existed  only  during 
the  marriage ;  for,  as  the  Act  provided  that  the  husband  and  the 
wife  should  be  sued  jointly,  no  action  would,  after  the  death  of 
the  wife,  lie  against  the  husband  alone,  notwithstanding  that  he 
had  received  assets  from  his  wife  (g). 

This  Act  was  not  retrospective,  and,  accordingly,  husbands 

married  between  the  9th  August,  1870,  and  the  30th  July, 

1874,  continued  to  enjoy  complete  immunity  in  respect  of  their 

wives'  ante-nuptial  debts  and  contracts  (A). 

T^e  Married        The  Married  Women's  Property  Act,  1882,  does  not  enact  in 

Women's  ... 

Property  Act,  SO  many  words  that  the  disability  of  coverture  shall,  as  to  women 
married  on  or  after  the  1st  January,  1883,  cease  and  determine; 
but  its  whole  scope  is  to  place  a  married  woman  in  the  position 
of  an  unmarried  woman,  and  its  clauses  contain  a  detailed 
enumeration  of  her  privileges  and  liabilities.  Her  privileges 
have  been  already  discussed ;  her  liabilities  imder  the  Act  may 
be  summarized  as  follows  : — 

1.  She  can  contract,  and  sue  or  be  sued  iu  contract  or  in  tort 

or  othe)^m.     (Sect.  1  (2).) 

2.  She  may  be  made  a  bankrupt,  at  all  events,  if  she  is  a 

separate  trader.     (Sect.  1  (6).) 

(J)  Sect.  13.  Oi.  D.  811. 

(c)  Sect.  14.  (/)  London  and  Provincial  Bank 

{d)  Married  Women*fl  Pwperty.  v.  Bogle^  7  Ch.  D.  773. 

Act,  1874,  Preamble.  {g)  Bell  v.  Stocker,  10  Q.  B.  D.  129. 

(e)  Ibid.  8.  6.    See  Act  In  Ap-  (A)  Conlon  v.  Moore,  Ir.  Eep., 

pendix.     Matthexve  v.  Whittle,   13  9  C.  L.  190. 
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3.  She  may  hold  shares  in  companies  and  other  property  to     Cfhap.  xv. 

which  liability  is  attached.     (Sects.  6,  7.) 

4.  She  is  liable,  not  only  for  her  ante-nuptial  debts  as  before 

the  Act,  but  also  in  respect  of  ante-nuptial  contracts  and 
torts,  and  as  a  contributory  to  the  assets  of  a  joint  stock 
company.     (Sect.  13.) 

5.  She  is  liable  to  the  parish  for  the  maintenance  of  her 

husband  and  children  as  before  the  Act,  and  also  for  the 
maintenance  of  her  grandchildren.     (Sects.  20,  21.) 

6.  She  is  liable  for  breaches  of  trust  and  devastavits  com- 

mitted either  before  or  after  her  marriage.  (Sect.  24.) 
These  liabilities  are  limited,  it  is  true,  by  the  amount  of  her 
separate  property ;  but  the  liability  of  a  man  is  subject  to  the 
same  practical  limitation ;  and  it  is  difficult  to  imagine  a  case 
where  a  woman  with  property  will  escape  from  liability  where  a 
man  under  similar  circumstances  would  be  bound. 

Under  this  Act  the  husband  is  liable  for  the  debts  of  his  wife  Liability  of 
contracted,  and  for  all  contracts  entered  into  and  wrongs  com-  for  thTante- 
mitted  by  her  before  marriage,  including  any  liabilities  to  which  "^^^^  of  ^he 
she  may  be  so  subject  under  the  Acts  relating  to  joint  stock  wife, 
companies,  to  the  extent  of  all  property  belonging  to  his  wife 
"  which  he  shall  have  acquired  or  become  entitled  to  "  through 
her,  after  deducting  any  payments  made  by  him  in  respect  of 
any  such  liabilities  of  hers  (*) ;  but  a  right  of  action  is  given 
against  the  husband  alone,  as  well  as  against  the  husband  and 
wife  jointly  (A).     The  liability  of  the  husband  will,  therefore, 
continue  after  the  marriage  is  at  an  end  if  he  has  derived  any 
property  from  his  wife ;  since,  however,  he  will,  as  the  law  now 
is,  only  acquire  property  through  her  by  way  of  gift,  it  is  not 
probable  that  the  question  will  be  of  much  practical  importance. 

It  appears,  therefore,  that  a  husband  married  before  August  Sammary  of 
9th,  1870,  is  subject  to  his  common  law  responsibility  in  respect 
of  his  wife's  ante-nuptial  liabilities;  that  a  husband  married 
between  that  date  and  July  30th,  1874,  is  not  liable  at  all  for  his 
wife's  ante-nuptial  debts  or  contracts ;  that  a  husband  mamed 
between  Jidy  30th,  1874,  and  January  1st,  1883,  is  liable  during 

(i)  Married   Women's   Property         (A;)  Ibid*  ss.  14,  15* 
Act,  1882,  s.  14. 
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Chap.  XT.  the  marriage  for  his  wife's  ante-nuptial  dehts,  torts  and  con- 
tracts  to  the  extent  of  her  property  received  by  him ;  and  that  a 
husband  married  since  December  Slst,  1882,  is  liable  for  such 
debts,  -wrongs  and  contracts  to  the  extent  of  property  received 
by  him  from  his  wife. 

The  Act  of  1882  repeals  the  two  earlier  Acts ;  but  the  repeal 
is  not  to  affect  any  act  done  or  right  acquired  while  either  of 
those  Acts  was  in  force,  nor  is  it  to  affect  the  right  or  liability 
of  any  husband  or  wife,  married  before  it  came  into  force,  to 
sue  or  be  sued  under  the  provisions  of  those  Acts  for  or  in 
respect  of  any  debt,  contract,  wrong  or  any  other  matter  in 
respect  of  which  any  right  or  liability  shall  have  accrued  to  or 
against  such  husband  or  wife  before  the  Act  of  1882  came  into 
operation. 

This  chapter  may  be  appropriately  concluded  with  a  discussion 
of  the  important  question,  whether  any  alteration  has  been 
effected  by  the  Married  Women's  Property  Act,  1882,  in  the 
rights  of  a  husband  after  the  death  of  his  wife  intestate  in 
respect  of  her  property.  These  rights,  as  they  existed  before 
the  Act,  were  as  follows : — 

1.  An  estate  for  life,  as  tenant  by  the  curtesy,  in  his  wife's 

land. 

2.  An  absolute  interest  in  her  undisposed  of  personal  estate, 

either  as  administrator  or  jure  niariti. 

3.  The  right  to  be  his  wife's  administrator,  whether  she 

appointed  executors  or  not. 
i.  Curtesy.  In  the  first  place,  as  to  tenancy  by  the  curtesy.     The  con- 

ditions imder  which  a  husband  is  entitled  to  this  estate  have 
been  already  described  (/),  and  it  is  sufficient  here  to  recall 
the  fact  that  curtesy  arises  as  well  in  equitable  as  in  legal 
estates,  and  whether  the  wife  is  entitled  for  her  separate  use  or 
not  {m).  The  extension  of  the  rights  of  the  husband  to  equitable 
estates  seems  to  dispose  of  any  difficulty,  which  might  otherwise 
have  been  felt,  in  attributing  to  the  husband  an  estate  by  the 
curtesy  in  separate  property  under  this  Act.  Curtesy  was 
undoubtedly,  in  its  feudal  origin,  the  continuation  after  the 


(/)  Ante,  p.  150. 


(m)  Cooper  v.lfaa?ona7cf,  7  Ch.D. 
268,  and  cases  there  cit^d. 
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•wife's  death  of  the  inchoate  right  acquired  during  the  coverture  Chap.  xv. 
and,  accordingly,  it  seems  a  violation  of  principle  that,  in  the 
case  of  an  estate  settled  upon  the  wife  for  her  separate  use, 
where  there  could  be  no  such  inchoate  right,  the  husband's 
curtesy  should  arise  like  a  life  estate  in  remainder  expectant 
upon  the  death  of  the  wife.  The  law,  however,  on  this  point 
may  be  regarded  as  settled,  and  disposes  of  an  argument  which 
might  otherwise  have  been  adduced  against  the  husband's 
curtesy  in  separate  property  imder  the  Act  of  1882. 

As  regards  personal  estate,  the  husband's  rights  on  the  ii.  Personalty 
death  of  his  wife  seem  to  have  formerly  been  the  same  v 
(subject,  of  course,  to  the  wife's  power  of  alienation)  in  the 
case  of  separate  estate  as  in  the  case  of  personalty  not  settled 
to  her  separate  use.  Thus,  cash  or  bank  notes  (n),  and  also, 
it  seems,  leaseholds  (o),  of  the  wife  passed  to  the  surviving 
husband  without  his  being  bound  to  take  out  administration 
to  her  estate;  while  in  the  case  of  choses  in  action  he 
could  only  recover  them  as  her  administrator.  If  the  wife 
made  a  will  disposing  of  her  separate  estate,  and  appointing 
executors,  it  seems  that  the  executor  would  hold  any  separate 
personalty  undisposed  of,  upon  trust  for  the  husband ;  subject, 
however,  to  payment  of  her  debts  contracted  on  the  faith  of  her 
separate  estate  (p).  Is  there  anything  in  the  recent  Act  to 
deprive  the  husband  of  the  right  to  his  deceased  wife's  personal 
estate?  The  marital  right  is  certainly  excluded  during  the 
coverture,  but  there  is  no  provision  which  makes  a  woman's 
property  devolve  as  if  she  were  a  feme  sole  (q).  In  default  of 
express  enactment,  the  qualities  of  "separate  property,"  in- 
cluding its  devolution  on  intestacy,  must  be  regarded  as  identical 
with  those  of  property  held  in  trust  for  the  separate  use  of  a 
married  woman  (r). 

As  reffords  the  riffht  to  administration,  it  must  be  admitted  iii.  Adminis- 

°  ^  tratioD. 

(n)  Molony  v.  Kennedy,  10  Sim.  (?)  See    also  upon  this  subject 

254 ;  Tugman  v.  Hopkins,  4  Man.  ante,  p.  390. 

&  Gr.  389 ;  Johnstone  v.  Lumh,  15  (»")  In  several  sections  of  the  Act 

Sim.  308.  "  separate  property  "  includes  pro- 

(o)  Ante,  p.  147.  perty  held  in  trust  for  the  separate 

\p)  Owens  Y»  Dickenson,  Cr.&Th.  use  of  a  married  woman.   See  sects. 

48.  13,  15,  20,  21, 
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Chap.  XT.  that  there  is  considerable  diffioulty  in  reoonoiling  the  provisionfi 
of  the  Act  of  1882  with  the  previous  law  on  the  subject. 
It  is  strange  that  so  important  a  subject  as  the  right  to 
administration  should  not  have  been  made  the  subject  of 
express  enactment ;  but  there  is  none  such  in  the  Act,  and  the 
new  law,  if  any  change  has  been  made,  has  to  be  discovered 
by  inference. 
Legal  per-  Before  the  recent  Act,  the  expression  ^^  legal  personal  repre- 

aentativeof  a  sentative  of  a  married  woman"  could  only  mean  her  husband, 
^^^^  who  had  taken  out  letters  of  administration.     Her  executors  in 

no  sense  represented  her  personality.  They  took  only  such 
property  as  was  expressly  bequeathed  to  them,  they  were  not 
answerable  for  her  ante-nuptial  debts,  and  the  grant  of  probate 
did  not  preclude  the  husband  from  obtaining  letters  of  adminis- 
tration. He  was  the  only  person  who  could  continue  the  per- 
sonality which  had  during  life  been  merged  in  his  own;  and 
accordingly  his  right  to  administration — ^in  the  absence  of  a 
protection  order  or  a  judicial  separation — was  absolute. 

Has  this  been  changed  by  the  Act  of  1882  ?  The  twenty- 
third  section  is  the  only  enactment  which  bears  on  the  point. 
It  is  as  follows : — 

**  For  the  purposes  of  this  Act,  the  legal  personal  representative  of  any 
married  woman  shall,  in  respect  of  her  separate  estate,  have  the  same 
rights  and  liabilities,  and  be  subject  to  the  same  jurisdiction,  as  she  would 
be  if  she  were  living." 

This  section  is  remarkable  in  several  respects.  It  enacts  that 
the  personal  representative  of  any  married  woman  shaU  have  the 
same  rights,  &c.,  as  she  would  be  if  living.  It  may  be  assumed 
that  the  section  is  intended  to  be  read  as  if  it  stood  thus :  "shall 
have  the  same  rights  and  liabilities  as  she  would  have,  and  be 
subject  to  the  eame  jurisdiction  as  she  would  be,  if  she  were 
living."  But  setting  this  aside,  it  may  be  observed,  in  the  next 
place,  that  the  section  is  not  limited,  either  expressly  or  by  im- 
plication, to  personal  estate,  so  that  the  personal  representative 
of  a  married  woman  is  entitled  to  her  real  estate,  and  therefore 
the  devolution  of  a  married  woman's  real  estate  seems  for  the 
future  to  be  regulated  by  the  rules  relating  to  personalty.  But, 
whatever  may  have  been  the  intention  of  the  Legislature  in 
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tills  respecty  it  is  also  remarkable  that  the  section  contains  no  Chap.  XT. 
hint  or  suggestion  that  the  legal  personal  representative  is  to 
take  the  separate  estate  otherwise  than  beneficially.  It  is,  in- 
deed, true  that  the  rights  are  conferred  upon  him  "  for  the  pur- 
poses of  this  Act " ;  but  one  of  the  principal  purposes  of  this  Act 
is  to  enable  a  married  woman  to  take  beneficially,  and  the  legal 
personal  representative  is  to  have  the  same  right  as  the  married 
woman  would  have  if  living.  If  the  mind  be  divested  of  the 
idea  that  a  personal  representative  must  necessarily  be  in  a 
fiduciary  position,  there  can  be  little  doubt  that,  if  the  section  be 
taken  literally,  a  beneficial  interest  is  conferred  upon  him. 

It  is  improbable  that  the  judges,  in  interpreting  this  section, 
will  consider  themselves  bound  by  the  literal  meaning  of  its 
words.  The  "  golden  rule  "  of  construction  was  stated  by  Lord 
Wensleydale  in  the  following  terms : — 

''In  construing  wills,  and  indeed  statutes  and  all  written  instruments, 
the  grammatical  and  ordinary  sense  of  the  words  is  to*  be  adhered  to, 
unless  that  would  lead  to  some  absurdity  or  some  repugnance  or  incon- 
sistency with  the  rest  of  the  instrument,  in  which  case  the  grammatical 
and  ordinary  sense  of  the  words  may  be  modified  so  as  to  ayoid  that 
absurdity  and  inconsistency,  but  no  further  "  {$), 

In  order  to  avoid  the  absurdities  which  follow  from  a  literal 
reading  of  this  section,  the  Courts  will  probably  encroach  upon 
the  province  of  the  Legislature,  and  will  arrive  at  conclusions 
consonant  with  the  general  intention  of  the  Act,  though  possibly 
at  variance  with  the  grammatical  meaning  of  the  words. 

It  is  submitted  that  the  position  of  the  legal  personal  repre- 
sentative  of  a  married  woman  will  be  held  to  be  that  of  a  trustee, 
and  that  the  beneficial  interest  in  the  property  of  a  married 
woman  will  on  her  death  devolve  in  the  same  manner  as  before 
the  commencement  of  the  Act.  But  whether  the  legal  estate  in 
her  freeholds  will  vest  in  her  legal  personal  representative,  and 
what  may  be  the  precise  rights  conferred  and  liabilities  imposed 
by  the  section,  are  questions  which  must  be  left  to  the  determina- 
tion of  the  Courts. 

(«)  Orey  v.  Pearson,  6  H.  L.  Cas.      Caa.  114 ;  Ex  parte  Walton,  11  Ch. 
61,  106.     See  also  Caledonian  Rail.      D.  746. 
Co.  V.  North  British  Bail.  Co.,  6  App. 
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THE  MAEEIED  WOMEN'S  PEOPEETT  ACT,  1870. 
33  &  34  Vict.  c.  93. 

An  Act  to  am^md  the  Law  relating  to  t/ie  Property  of  Married 
Women.  [9tli  August,  1870. 

Whereas  it  is  desirable  to  amend  the  law  of  property  and  con- 
tract with  respect  to  meuried  women  : 
Be  it  enacted    ♦    ♦    *    ♦    as  follows : 

1.  The  wages  and  earnings  of  any  mairied  woman  acquired  or  Earnings  of 

crained  by  her  after  the  passing  of  this  Act  in  any  employment,  ™*"^®^^  , 

X-  X     J     •        x.\    X,     '  jj  T.-  1.    v  •  women  to  bo 

occupation  or  trade  m  which  she  is  engaged  or  which  she  carries  on  deemed  their 

separately  (o)  from  her  husband,  and  also  any  money  or  property  ®^^  property. 
BO  acquired  by  her  through  the  exercise  of  any  literary,  artistic  or 
scientific  skill,  and  all  investments  of  such  wages,  earnings,  money 
or  property,  shall  be  deemed  and  be  taken  to  be  property  held  and 
settled  to  her  separate  use,  independent  of  any  husband  to  whom 
she  may  be  married,  and  her  receipts  alone  shall  be  a  good  dis- 
charge for  such  wages,  earnings,  money  and  property. 

See  pp.  19,  329,  404. 

(a)  See  Ashworth  v.  Ouiram,  6  Ch.  D.  923,  and  ante,  p.  329;  Lovell  v. 
Newton,  4  C.  P.  D.  7,  and  ante,  p,  331.  Separate  property  under  this  Act  be- 
comes, upon  the  death  of  a  married  woman,  equitable  assets,  and  diyisible 
among  her  creditors  pari  passu  ;  He  Foole*s  Estate,  6  Ch.  D.  739.  In  an 
action  to  charge  a  married  woman's  separate  earnings  it  was  necessary  to 
join  her  husband  as  defendant ;  Hancock  v.  Lablache,  3  C.  P.  D.  197. 

2.  Notwithstanding  any  provision  to  the  contrary  in  the  Act  of  De^ts  in 
the  tenth  year  of  George  the  Fourth,  chapter  twenty-four,  enabling  ^^^i^»8  ^anka 
the  commissioners  for  the  reduction  of  the  national  debt  to  grant  woman  to  be 
life  annuities  and  annuities  for  terms  of  years,  or  in  the  Acts  deemed  her 
relating  to  savings  banks  and  post-office  savings  banks,  any  deposit  perty. 
hereafter  made  and  any  annuity  granted  by  the  said  commissioners 

under  any  of  the  said  Acts  in  the  name  of  a  married  woman,  or  in 
the  name  of  a  woman  who  may  many  after  such  deposit  or  grant, 
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shall  be  deemed  to  be  tbe  separate  property  of  such  woman,  and  the 
same  shall  be  accounted  for  and  paid  to  her  as  if  she  were  an 
Proviso.  unmarried  woman ;  provided  that  if  any  such  deposit  is  made  by, 

or  such  annuity  granted  to,  a  married  woman  by  means  of  moneys 
of  her  husband  without  his  consent,  the  Oourt  may,  upon  an  applica- 
tion under  section  nine  of  this  Act,  order  such  deposit  or  annuity  or 
any  part  thereof  to  be  paid  to  the  husband. 

See  pp.  19,  404. 


Ab  to  a  mar- 
ried woman's 
property  in 
the  funds. 


3.  Any  married  woman,  or  any  woman  about  to  be  married,  may 
apply  to  the  Governor  and  Company  of  the  Bank  of  England,  or  to 
the  Governor  and  CJompany  of  the  Bank  of  Ireland,  by  a  form  to  be 
provided  by  the  governor  of  each  of  the  said  banks  and  company 
for  that  purpose,  that  any  sum  forming  part  of  the  public  stocks 
and  funds,  and  not  being  less  than  twenty  pounds,  to  which  the 
woman  so  applying  is  entitled,  or  which  she  is  about  to  a^Hjuire, 
may  be  transferred  to  or  made  to  stand  in  the  books  of  the  governor 
and  company  to  whom  such  application  is  made  in  the  name  or 
intended  name  of  the  woman  as  a  married  woman  entitled  to  her 
separate  use,  and  on  such  sum  being  entered  in  the  books  of  the 
said  governor  and  company  accordingly,  the  same  shall  be  deemed 
to  be  the  separate  property  of  such  woman,  and  shall  be  transferred 
and  the  dividends  paid  as  if  she  were  an  unmarried  woman ;  pro- 
vided that  if  any  such  investment  in  the  funds  is  made  by  a  married 
woman  by  means  of  moneys  of  her  husband  without  his  consent, 
the  Court  may,  upon  an  application  under  section  nine  of  this  Act, 
order  such  investment  and  the  dividends  thereof,  or  any  part  thereof, 
to  be  trajisf erred  and  paid  to  the  husband. 

See  pp.  19,  29,  377,  404. 

This  provision  did  not  enable  a  married  woman  to  transfer  stock  without 
the  concurrence  of  the  husband  until  it  had  been  registered  in  her  name 
in  the  specified  manner;  Howard  v.  BavJc  o/Englandf  L.  B.,  19  £q.  295. 


As  to  a  mar- 
ried woman's 
property  in  a 
joint-stock 
company. 


4.  Any  married  woman,  or  woman  about  to  be  married,  may  apply 
in  writing  to  the  directors  or  managers  of  any  incorporated  or  joint 
stock  company  that  any  fully  paid  up  shares,  or  any  debenture  or 
debenture  stock,  or  any  stock  of  such  company,  to  the  holding  of 
which  no  liability  is  attached,  and  to  which  the  woman  so  applying 
is  entitled,  may  be  registered  in  the  books  of  the  said  company,  in 
the  name  or  intended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  use,  and  it  shaU  be  the  duty  of  such  directors 
or  managers  to  register  such  shares  or  stock  accordingly,  and  the 
same  upon  being  so  registered  shall  be  deemed  to  be  the  separate 
property  of  such  woman,  and  shall  be  transferred  and  the  dividends 
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and  profits  paid  as  if  she  were  an  unmarried  woman  ;  provided  that 
if  any  such  inyestment  as  last  mentioned  is  made  by  a  married 
woman  by  means  of  moneys  of  her  husband  without  his  consent, 
the  Court  may,  upon  an  application  under  section  nine  of  this  Act> 
order  such  investment  and  the  dividends  and  profits  thereon,  or  ajiy 
part  thereof,  to  be  transferred  and  paid  to  the  husband. 

See  pp.  19,  29,  404. 

A  company  was  held  bound  to  register,  if  required,  unless  they  could 
show  a  flaw  in  the  married  woman  s  title ;  The  Qiteen  v.  Camatic  Bail. 
Co.,  L.  R.,  8  Q.  B.  299. 

5.  Any  married  woman,  or  any  woman  about  to  be  married,  may  As  to  a  mar- 
apply  in  writing  to  the  committee  of  management  of  any  industrial  pi^p^^^a 
and  provident  society,  or  to  the  trustees  of  any  friendly  society,  society, 
benefit  building  society,  or  loan  society,  duly  registered,  certified  or 

enrolled  under  the  Acts  relating  to  such  societies  respectively,  that 
any  share,  benefit,  debenture,  right  or  claim  whatsoever  in,  to,  or 
upon  the  funds  of  such  society,  to  the  holding  of  which  share, 
benefit  or  debenture  no  liability  is  attached  and  to  which  the  woman 
so  applying  is  entitled,  may  be  entered  in  the  books  of  the  society 
in  the  name  or  intended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  use,  and  it  shall  be  the  duty  of  such  com- 
mittee or  trustees  to  cause  the  same  to  be  so  entered,  and  thereupon 
such  share,  benefit,  debenture,  right  or  claim  shall  be  deemed  to  be 
the  separate  property  of  such  woman,  and  shall  be  transferable  and 
payable  with  aU  dividends  and  profits  thereon  as  if  she  were  an 
unmarried  woman ;  provided  that  if  any  such  share,  benefit,  deben- 
ture, right  or  daim  has  been  obtained  by  a  married  woman  by 
means  of  moneys  of  her  husband  without  his  consent,  the  Oourt 
may,  upon  an  application  under  section  nine  of  this  Act,  order  the 
same  and  the  dividends  and  profits  thereon,  or  any  part  thereof,  to 
be  transferred  and  paid  to  the  husband. 
See  pp.  19,  29,  405. 

6.  Nothing  hereinbefore  contained  in  reference  to  moneys  de-  Deposit  of 
posited  in  or  annuities  granted  by  savings  banks  or  moneys  in-  ^^^li^ 
vested  in  the  funds  or  in  shares  or  stock  of  any  company  shall,  as  creditors 
against  creditors  of   the  husband,   give  validity  to  any  deposit  "^^^*^^ 
or  investment  of  moneys  of  the  husband  made  in  fraud  of  such 
creditors,  and  any  moneys  so  deposited  or  invested  may  be  followed 

as  if  this  Act  had  not  passed. 

7.  Where  any  woman  married  after  the  passing  of  this  Act  shall  Personal  pro- 
during  her  marriage  become  entitled  to  any  personal  property  as  ^^^aint 
next  of  kin  or  one  of  the  next  of  kin  of  an  intestate,  or  to  any  simi  200/.  comixig 
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to  a  married 
woman  to  be 
her  own. 


Freehold  pro- 
perty coming 
to  a  married 
woman,  rents 
and  profits 
only  to  be  her 
own. 


of  money  not  exceeding  two  hundred  pounds  under  any  deed  or 
will,  such  property  shall,  subject  and  without  prejudice  to  the  trusts 
of  any  settlement  affecting  the  same,  belong  to  the  woman  for  her 
separate  use,  and  her  receipts  alone  shall  be  a  good  discharge  for 
the  same. 

See  pp.  19-,  405. 

In  Be  VoBSy  13  Ch.  D.  604,  a  sum  of  £600  Consols  devolved  on  a  married 
woman  as  next  of  kin  of  an  intestate ;  it  was  held  that  she  was  entitled 
to  the  whole  for  her  separate  use,  and  that  it  would  be  transferred  to  her 
without  the  necessity  of  any  examination.  See  also  Lane  v.  Odkest 
22  W.  B.  709. 

8.  "Where  any  freehold,  copyhold  or  customaryhold  property 
shall  descend  upon  any  woman  married  after  the  passing  of  this 
Act  as  heiress  or  co -heiress  of  an  intestate,  the  rents  and  profits  of 
such  property  shall,  subject  and  without  prejudice  to  the  trusts  of 
any  settlement  affecting  the  same,  belong  to  such  woman  for  her 
separate  use,  and  her  receipts  alone  shall  be  a  good  discharge  for 
the  same. 

See  pp.  20,  60,  405. 

In  Re  Vo88y  13  Ch.  D.  504,  it  was  suggested  that  this  provision  might 
apply  to  the  corpus  of  the  property,  as  the  rents  and  profits  were  not 
limited  to  those  arising  during  the  life  of  a  married  woman. 


How  ques- 
tions as  to 
ownership  of 
property  to 
be  settled. 


9,  In  any  question  between  husband  and  wife  as  to  property 
declared  by  this  Act  to  be  the  separate  property  of  the  wife,  either 
party  may  apply,  by  summons  or  motion  in  a  summary  way,  either 
to  the  Court  of  Chancery  in  England  or  Ireland,  according  as  such 
property  is  in  England  or  Ireland,  or  in  England  (irrespective  of  the 
value  of  the  property)  the  judge  of  the  county  court  of  the  district 
in  which  either  party  resides,  and  thereupon  the  judge  may  make 
such  order,  direct  such  inquiry,  and  award  such  costs  as  he  shall 
think  fit;  provided  that  any  order  made  by  such  judge  shall  be 
subject  to  appeal  in  the  same  manner  as  the  order  of  the  same  judge 
made  in  a  pending  suit  or  on  an  equitable  plaint  would  have  been, 
and  the  judge  may,  if  either  party  so  require,  hear  the  application 
in  his  private  room. 


Married 
woman  may 
effect  policy 
of  insurance. 


As  to  insur- 
ance of  a 
husband  for 
benefit  of  his 
wife. 


10.  A  married  woman  may  effect  a  policy  of  insurance  upon  her 
own  life  or  the  life  of  her  husband  for  her  separate  use,  and  the 
same  and  all  benefit  thereof,  if  expressed  on  the  face  of  it  to  be  so 
effected,  shall  enure  accordingly,  and  the  contract  in  such  policy 
shall  be  as  valid  as  if  made  with  an  unmarried  woman.  A  policy  of 
insurance  effected  by  any  married  man  on  his  own  life,  and  expressed 
upon  the  face  of  it  (o)  to  be  for  the  benefit  of  his  wife,  or  of  his  wife 
and  children,  or  any  of  them,  shall  enure  and  be  deemed  a  trust  for 
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the  benefit  of  his  wife  for  her  separate  use,  and  of  his  children,  or 
any  of  them  (&),  according  to  the  interest  so  expressed,  and  shall  not, 
so  long  as  any  object  of  the  trust  remains,  be  subject  to  the  control 
of  the  husband  or  to  his  creditcrs,  or  form  part  of  his  estate  (c). 
"When  the  sum  secured  by  the  policy  becomes  payable,  or  at  any 
time  previously,  a  trustee  thereof  may  be  appointed  by  the  Court  of 
Chancery  in  England  or  in  Ireland,  according  as  the  policy  of 
insurance  was  effected  in  England  or  in  Ireland,  or  in  England  by 
the  judge  of  the  county  court  of  the  district,  or  in  Ireland  by  the 
chairman  of  the  Civil  BiU  Court  of  the  division  of  the  county  in 
which  the  insurance  office  is  situated,  and  the  receipt  of  such 
trustee  shall  be  a  good  discharge  to  the  office.  If  it  shall  be  proved 
that  the  policy  was  effected  and  premiums  paid  by  the  husband 
with  intent  to  defraud  his  creditors,  they  shall  be  entitled  to  receive 
out  of  the  sum  secured  an  amount  equal  to  the  premiums  so  paid  (c). 

See  pp.  296,  298,  403. 

A  pohcy  effected  by  a  married  woman  under  this  section  must  be  ex- 
pressed on  the  face  of  it  to  be  for  her  separate  use.  This  is  not  necessary 
xmder  the  Married  Women's  Property  Act,  1882,  sect.  11. 

(a)  Notwithstanding  these  words  it  was  held  in  Newman  v.  Belaten^ 
28  S.  J.  301 ,  where  a  married  man  insured  his  life,  but  died  intestate  before 
the  policy  was  made  out,  that  parol  evidence  was  admissible  to  prove  that 
the  policy  was  intended  to  be  effected  for  the  benefit  of  his  wife  and 
children,  though  the  proposal  form  contained  no  such  statement. 

(6)  Rt  MeUor'8  Policy  TruaU,  6  Ch.  D.  127;  7,  Oh.  D.  200;  Be  Adama' 
Policy  Trmts,  23  Ch.  D.  625. 

(c)  Holt  V.  Everall,  2  Ch.  D.  266. 

11.  A  married  woman  may  maintain  an  action  in  her  own  name  Married 
for  the  recovery  of  any  wages,  earnings,  money  and  property  by  this  ^°™^5^^ 
Act  declared  to  be  her  separate  property,  or  of  any  property  belong-  action, 
ing  to  her  before  marriage,  and  which  her  husband  shall,  by  writing 
imder  his  hand,  have  agreed  with  her  shall  belong  to  her  after 
marriage  as  her  separate  property,  and  she  shall  have  in  her  own 
name  the  same  remedies,  both  civil  and  criminal,  against  aU  persons 
whomsoever  for  the  protection  and  security  of  such  wages,  earnings, 
money,  and  property,  and  of  any  chattels  or  other  property  purchased 
or  obtained  by  means  thereof  for  her  own  use,  as  if  such  wages, 
earnings,  money,  chattels,  and  property  belonged  to  her  as  an  un- 
married woman :  and  in  any  indictment  or  other  proceeding  it  shall 
be  sufficient  to  allege  such  wages,  earnings,  money,  chattels,  and 
property  to  be  her  property. 

See  pp.  330,  386. 

The  oenefitof  this  section  was  limited  to  actions  and  remedies  *'for 
the  protection  and  security"  of  a  married  woman's  separate  property. 
aummers  v.  Gity  Bank,  L.  B.,  9  G.  P.  580. 
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12.  A  husband  shall  not,  by  reason  of  any  marriage  which  shall 


Hiuband  not 

his  wife's  w)n^  ^^®  place  after  this  Act  has  come  into  operation,  be  liable  for  the 
tracts  before     debts  of  his  wife  contracted  before  marriage,  but  the  wife  shall  be 
™""*^'         liable  to  be  sued  for,  and  any  properiy  belonging  to  her  for  her 
separate  use  shall  be  liable  to  satisfy  such  debts,  as  if  she  had  con- 
tinued unmarried. 

See  pp.  73,  376,  417. 

In  Sanger  v.  Sanger,  L.  R.,  11  Eq.  470,  it  was  held  that  property  of  the 
wife,  to  which  she  was  at  the  time  of  the  marriage  entitled  for  her  separate 
use  without  power  of  anticipation,  was  liable  to  her  debts. 

Harried  13.  Where  in  England  the  husband  of  any  woman  having  separate 

UaSeto t^    property  becomes  chargeable  to  any  union  or  parish,  the  justices 

parish  for  the  having  jurisdiction  in  such  union  or  parish  may,  in  petty  sessions 

^h^*^*°^     assembled,  upon  application  of  the  guardians  of  the  poor,  issue  a 

band.  summons  against  the  wife,  and  make  and  enforce  such  order  against 

her  for  the  maintenance  of  her  husband  as  by  the  thirty-third  section 

of  "  The  Poor  Law  Amendment  Act,  1868,"  they  may  now  make  and 

enforce  against  a  husband  for  the  maintenance  of  his  wife  who 

becomes  chargeable  to  any  imion  or  parish.     Where  in  Ireland 

relief  is  given  under  the  provisions  of  the  Acts  relating  to  the  relief 

of  the  destitute  poor  to  the  husband  of  any  woman  having  separate 

property,  the  cost  price  of  such  relief  is  hereby  declared  to  be  a  loan 

from  the  guardians  of  the  union  in  which  the  same  shall  be  given, 

and  shall  be  recoverable  from  such  woman  as  if  she  were  a  feme 

sole  by  such  and  the  same  actions  and  proceedings  as  money  lent. 

See  pp.  80,  418. 

Married  14.  A  married  woman  having  separate  property  shall  be  subject 

SaWetotii^^  to  all  such  liability  for  the  maintenance  of  her  children  as  a  widow 
parish  for  the  is  now  by  law  subject  to  for  the  maintenance  of  her  children  :  pro- 
"f*h^*^S^  vided  always,  that  nothing  in  this  Act  shall  relieve  her  husband 
dren.  from  any  liability  at  present  imposed  upon  him  by  law  to  maintain 

her  children. 

See  pp.  82,  418. 

This  did  not  apply  to  grandchildren ;  Coleman  v.  Overseera  of  Birmxng'^ 
ham,  6  a  B.  D.  615, 

Commence-  15*  This  Act  shall  come  into  operation  at  the  time  of  the  passing 
mentofAot.    of  this  Act. 

Extentof  Act.      16.  This  Act  shall  not  extend  to  Scotland. 


Short  title.  17.  This  Act  may  be  cited  as  the  "Married  Women's  Property 

Act,  1870." 
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THE  MAERIED  WOMEN'S  PEOPEETT  ACT  (1870) 
AMENDMENT  ACT  (1874). 

37  &  38  Vict.  c.  50. 

An  Ad  to  amend  the  Married  Women^a  Property  Act^  1870. 

[30th  July,  1874. 

Wheeeas  it  is  not  just  that  the  property  which  a  woman  has  at  the 
time  of  her  marriage  should  pass  to  her  husband,  and  that  he  should 
not  be  liable  for  her  debts  contracted  before  marriage,  and  the  law 
as  to  the  recovery  of  such  debts  requires  amendment : 
Be  it  enacted    ♦    *    *    *    as  follows  : 

1.  So  much  of  the  Married  Women's  Property  Act,  1870,  as  enacts  Husband  and 
that  a  husband  shall  not  be  liable  for  the  debts  of  his  wife  contracted  "^^^^^ 
before  marriage  is  repealed  so  far  as  respects  marriages  which  shall  for  her  debts 
take  place  after  the  passing  of  this  Act,  and  a  husband  and  wife  ^^^^  ^^r" 
married  after  the  passing  of  this  Act  may  be  jointly  sued  for  any 

such  debt. 

See  pp.  74,  76. 

The  effect  of  this  section  was  that  a  husband  was  not  liable  after  his 
wife's  death  for  her  ante-nuptial  debts ;  Bdl  y.  Stocker,  10  Q.  B.  D.  129. 

2.  The  husband  shall,  in  such  action  and  in  any  action  brought  Extent  to 
for  damages  sustained  by  reason  of  any  tort  committed  by  the  wife  ^dUable 
before  marriage  or  by  reason  of  the  breach  of  any  contract  made  by 

the  wife  before  marriage,  be  liable  for  the  debt  or  dlimages  respec- 
tiyely  to  the  extent  only  of  the  assets  hereinafter  specified ;  and  in 
addition  to  any  other  plea  or  pleas  may  plead  that  he  is  not  liable 
to  pay  the  debt  or  damages  in  respect  of  any  such  assets  as  herein- 
after specified ;  or,  confessing  his  liability  to  some  amount,  that  he 
is  not  liable  beyond  what  he  so  confesses ;  and  if  no  such  plea  is 
pleaded  the  husband  shall  be  deemed  to  have  confessed  his  liability 
so  far  as  assets  are  concerned. 

See  p.  74. 

In  an  action  against  a  husband  under  this  section  it  is  sufficient  simply 
to  allege  that  he  is  liable;  Matthews  v.  Whittle,  13  Gh.  D.  811. 

3.  If  it  is  not  found  in  such  action  that  the  husband  is  liable  in  If  hoaband 
respect  of  any  such  assets,  he  shall  have  judgment  for  his  costs  of  JJ^^'te  ahall 
defence,  whateyer  the  result  of  the  action  may  be  against  the  wife,    have  judg- 

mezttforooets. 

See  p.  75. 

A  plaiiitiff  is  entitled  to  add  the  costs  of  the  husband's  successful 
defence  to  his  debt,  and  to  recover  them  against  the  estate  of  the  wife. 
London  and  Provincial  Bank  v.  Bogle,  7  Oh.  I).  773. 


432 


APPENDIX. 


Joint  and 
separate  judg- 
ment against 
husband  and 
wife  for  debt. 


Assets  for 
which  hus- 
band liable. 


4.  Wlien  a  husband  and  wife  are  sued  jointly,  if  by  confession  or 
otherwise  it  appears  that  the  husband  is  liable  for  the  debt  or 
damages  recovered,  or  any  part  thereof,  the  judgment  to  the  extent 
of  the  amount  for  which  the  husband  is  liable  shall  be  a  joint  judg- 
ment against  the  husband  and  wife,  and  as  to  the  residue,  if  any, 
of  such  debt  or  damages,  the  judgment  shaU  be  a  separate  judg- 
ment against  the  wife. 

See  p.  75. 

5.  The  assets  in  respect  of  and  to  the  extent  of  which  the  husband 
shall  in  any  such  action  be  liable  are  as  follows : 

(1.)  The  value  of  the  personal  estate  in  possession  of  the  wife 

which  shall  have  vested  in  the  husband : 
(2.)  The  value  of  the  choses  in  action  of  the  wife  which  the 
husband  shall  have  reduced  into  possession,  or  which 
with  reasonable  diligence  he  might  have  reduced  into  pos- 
session : 
(3.)  The  value  of  the  chattels  real  of  the  wife  which  shall  have 

vested  in  the  husband  and  wife : 
(4.)  The  value  of  the  rents  and  profits  of  the  real  estate  of  the 
wife  which  the  husband  shall  have  received,   or  with 
reasonable  diligence  might  have  received : 
(5.)  The  value  of  the  husband's  estate  or  interest  in  any  property 
real  or  personal,  which  the  wife  in  contemplation  of  her 
marriage  with  him  shall  have  transferred  to  him  or  to  any 
other  person : 
(6.)  The  value  of  any  property,  real  or  personal,  which  the  wife 
in  contemplation  of  her  marriage  with  the  husband  shall 
with  his  consent  have  transferred  to  any  person  with  the 
view  of  defeating  or  delaying  her  existing  creditors : 
Provided  that  when  the  husband  after  marriage  pays  any  debt 
of  his  wife  or  has  a  judgment  bona  fide  recovered  against  him  in 
any  such  action  as  is  in  this  Act  mentioned,  then  to  the  extent  of 
such  payment  or  judgment  the  husband  shall  not  in  any  subsequent 
action  be  liable. 

See  pp.  78,  418. 

The  words  **  subsequent  action^"  were  held  to  mean  any  action  com- 
menced subsequently  to  the  time  of  bringing  the  action  in  which  judg- 
ment has  been  recovered;  Fear  v.  Castle^  8  Q.  B.  D.  380. 

Extent  of  Act.      6.  This  Act  shall  not  extend  to  Scotland. 

Short  title.  ^*  ^^^  Act  may  be  cited  as  the  *' Married  Women's  Property 

Act  (1870)  Amendment  Act,  1874." 
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THE  MAEEEED  WOMEN'S  PEOPEETT  ACT,  1882. 

45  &  46  Vict.  c.  75. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the  Property 
of  Married  Women.  [IStli  August,  1882. 

Whebeas.  it  is  expedient  to  consolidate  and  amend  tlie  Act  of  the 
thirty-third  and  thirty-fourth  Victoria,  chapter  ninety-three,  intituled 
'*The  Married  Women's  Property  Act,  1870,"  and  the  Act  of  the 
thirty-seventh  and  thirty-eighth  Victoria,  chapter  fifty,  intituled 
"  An  Act  to  amend  the  Married  Women's  Property  Act  (1870) : " 
Be  it  enacted    *    *    *    *    as  follows : 

1.  (1.)  A  married  woman  shall,  in  accordance  with  the  proyisions  Married 
of  this  Act,  he  capahle  of  acquiring,  holding,  an,d  disposing  by  will  ^^^  of 
or  otherwise,  of  any  real  or  personal  property  as  her  separate  holding  pro- 
property,  in  the  same  manner  as  if  she  were  a  feme  sole,  without  ^^acting  as 
the  intervention  of  any  trustee.  a  feme  aole. 

See  pp.  115,  149,  304,  387,  390. 

As  to  the  effect  of  this  sub-section  upon  the  status  of  a  married  woman, 
see  the  observations  of  Chitty,  J.,  in  Mander  v.  Harris ,  24  Ch.  D.  222 ; 
reversed,  32  W.  R.  941.  And  as  to  the  effect  of  the  section  generally, 
see  pp.  293,  294,  341. 

(2.)  A  married  woman  shall  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued, 
eiUier  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her ;  and  any  damages 
or  costs  recovered  by  her  in  any  such  action  or  proceeding  shall  be 
her  separate  property ;  and  any  damages  or  costs  recovered  against 
her  in  any  such  action  or  proceeding  shall  be  payable  out  of  her 
separate  property,  and  not  otherwise. 

See  pp.  91,  92,  98,  99,  115,  376,  380,  392,  393,  394,  395,  418. 

The  words  ** in  respect  of  and  to  the  extent  of  her  separate  property" 
do  not  limit  the  whole  sub-section :  they  define  the  property  which  a 
married  woman  can  render  liable  on  her  contracts,  but  do  not  qualify  the 
capacity  given  to  her  of  entering  into,  and  of  suing  or  being  sued  on 
contracts ;  Ferka  v.  Mylrea,  W.  N.  1884,  64,  following  Gunston  v.  Maynard, 
L.  T.  Journal,  1883, 102,  and  overruling  ilfoore  v.  Mulligan,  W.  N.  1884,  34. 

A  married  woman  can  maintain  an  action  for  tort  committed  before  the  Torts. 
Act  {James  v.  Barraud,  31  W.  E.  786 ;  Weldon  v.  Riviere,  W.  N.  1884, 
154;  Weldon  v.  Winslow,  W.  N.  1884,  184),  and  without  giving  security 
for  costs ;  Severance  v.  Civil  Service  Supply  AssociatioUy  48  L.  T.  485 ; 
Threlfall  v.  Wilson,  8  P.  D.  18.  The  action  must  be  brought  within  the 
period  prescribed  by  the  Statute  of  Limitations,  calculated  from  the  date 

M.  F  F 
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Oontraota.  of  the  commencement  of  the  Act ;  WelcUm  v.  Nedl,  32  W-  S-  328.  But 
in  the  case  of  contracts,  the  section  confers  a  future  capacity  only,  and  an 
action  can  only  be  brought  upon  a  contract  entered  into  subsequently 
to  the  commencement  of  the  Act.     See  Conolan  v.  Leyland,  28  S.  /.  738. 

(3.)  Every  contract  entered  into  by  a  married  womaii  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property,  unless  the  contrary  be  shown. 

See  pp.  95,  98,  103,  310,  392,  393,  396. 

(4.)  Every  contract  entered  into  by  a  married  woman  with  respect 
to  and  to  bind  her  separate  property  shall  bind  not  only  the  separate 
property  which  she  is  possessed  of  or  entitled  to  at  the  date  of  the 
contract,  but  also  all  separate  property  which  she  may  thereafter 
acquire. 

See  pp.  92,  98,  99,  392,  393,  397. 

This  sub-section  was  held  by  Chitty,  J.,  to  be  not  retrospective; 
Conolan  v.  Leyland,  28  S.  J.  738.  But  see  Bursill  v.  Tannery  32  W.  R. 
827,  where  it  was  held  that  on  a  contract  entered  into  before  the 
1st  January,  1883,  execution  might  issue  against  a  married  woman  in 
respect  of  such  separate  estate  as  she  had  at  the  time  of  the  judgment  as 
well  as  at  the  time  of  the  contract.     Sed  quaere, 

(5.)  Every  married  woman  carrying  on  a  trade  separately  from 
her  husband  shall,  in  respect  of  her  separate  property,  be  subject  to 
the  bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme  sole. 

See  pp.  115,321,401,418. 

The  question  of  the  liability  of  a  married  womeui,  not  a  trader,  to  the 
bankruptcy  laws,  is  fully  discussed  ante^  p.  401.  It  may  be  observed,  that 
if  a  married  woman,  being  a  trader,  is  ms^e  a  bankrupt,  all  her  creditoFS, 
and  not  only  her  trade  creditors,  will  be  entitled  to  prove  in  the 
bankruptcy. 

Property  of  a       2.  Every  woman  who  marries  after  the  commencement  of  this  Act 
ried*irft«rtiie    ^^  ^®  entitled  to  have  and  to  hold  as  her  separate  property  and  to 
act  to  be  held  dispose  of  in  manner  aforesaid  all  real  and  personal  property  which 
fwne^l©.*       ®^^  belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired 
by  or  devolve  upon  her  after  marriage,  including  any  wages,  earn- 
ings, money,  and  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade,  or  occupation,  in  which  she  is  engaged,  or  which  she 
carries  on  separately  from  her  husband,  or  by  the  exercise  of  any 
literary,  artistic,  or  scientific  skiQ. 

See  pp.  149,  293,  294,  330,  406. 

I^JM  by  wife  3,  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by 
her  to  her  husband  for  the  purpose  of  any  trade  or  business  carried 
on  by  him,  or  otherwise,  shall  be  treated  as  assets  of  her  husband's 
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estate  in  case  of  his  bankruptcy,  under  reservation  of  the  wife's 
daim  to  a  dividend  as  a  creditor  for  the  amount  or  value  of  such 
money  or  other  estate  after,  but  not  before,  all  claims  of  the  other 
creditors  of  the  husband  for  valuable  conedderation  in  money  or 
money's  worth  have  been  satisfied. 

See  p.  410. 

4.  The  execution  of  a  general  power  by  wiU  by  a  married  Exeontion 
woman  shall  have  the  effect  of  making  the  property  appointed  ^^^f " 
liable  for  her  debts  and  other  liabilities  in  the  same  manner  as  her 
separate  estate  is  made  liable  under  this  Act. 

See  pp.  99,  304,  310,  398. 

5.  Every  woman  married  before  the  commencement  of  this  Act  Fjropertv 

shaU  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  *2£^^I?r  a  c* 

aforesaid  as  her  separate  property  all  real  and  personal  property,  by  a  woman 

her  title  to  which,  whether  vested  or  contingent,  and  whether  in  married  before 
.  .    ,  ,    11-  ,.  1  the  Act  to  be 

possession,  reversion,  or  remainder,  shall  accrue  after  the   com-  held  by  her  as 

mencement  of  this  Act,  including  any  wages,  earnings,  money,  and  *  ^®"^®  ^^®* 

property  so  gained  or  acquired  by  her  as  aforesaid. 

See  pp.  45,  294,  304,  330,  407. 

A  marriage  settlement  made  in  1862  contained  a  covenant  for  the 
settlement  of  the  after-acquired  property  of  the  wife,  from  which  interests 
settled  or  limited  to  her  separate  use  and  disposal  were  excluded.  The 
wife  became  entitled  underthe  will  of  her  mother,  who  died  14th  January, 
1883,  to  her  residuary  personal  estate.  It  was  held  by  Pearson,  J.,  that 
the  effect  of  sect.  19  of  this  Act  was  to  exclude  the  operation  of  this  sec- 
tion, and  that  the  residuary  personal  estate  so  acquired  by  the  wife  was 
bound  by  the  covenant,  and  was  not  separate  property  within  the  excep- 
tion contained  in  the  covenant ;  Be  Stonor's  TtubU,  24  Ch.  D.  195.  Ab 
to  the  construction  of  this  section,  see  Baynton  v.  Collins,  28  S.  J.  674, 
and  ante,  p.  407. 

6.  AU  deposits  in  any  post  office  or  other  savings  bank,  or  in  any  As  to  stock, 
other  bank,  all  annuities  granted  by  the  Commissioners  for  the  ^^i^^^°^ 
Beduction  of  the  National  Debt  or  by  any  other  person,  and  all  sums  woman  is 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  ©^titled. 

or  funds  transferable  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  or  of  any  other  bajik,  which  at  the  com- 
mencement of  this  Act  are  standing  in  the  sole  name  of  a  married 
woman,  and  all  shares,  stock,  debentures,  debenture  stock,  or  other 
interests  of  or  in  any  corporation,  company,  or  public  body,  muni- 
cipal, commercial,  or  otherwise,  or  of  or  in  any  industrial,  provident, 
frienikly,  benefit,  building,  or  loan  society,  which  at  the  commence- 
ment of  this  Act  are  standing  in  her  name,  shall  be  deemed,  unless 
and  until  the  contrary  be  shown,  to  be  the  separate  property  of  such 

ff2 
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married  woman ;  and  the  fact  that  any  such  deposit,  annuity,  sum 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  in  the  books  of  the  Qt)vemor  and  Company  of  the 
Bank  of  England  or  of  any  other  bank,  share,  stock,  debenture,  de- 
benture stock,  or  other  interest  as  aforesaid,  is  standing  in  the  sole 
name  of  a  married  woman,  shall  be  sufficient  primd  facie  evidence 
that  she  is  beneficially  entitled  thereto  for  her  separate  use,  so  as  to 
authorise  and  empower  her  to  receive  or  transfer  the  same,  and  to 
receive  the  dividends,  interest,  and  profits  thereof,  without  the  con- 
currence of  her  husband,  and  to  indemnify  the  Postmaster  General, 
the  Commissioners  for  the  Eeduction  of  the  National  Debt,  the 
Governor  and  Company  of  the  Bank  of  England,  the  Governor  and 
Company  of  the  Bank  of  Ireland,  and  all  directors,  managers,  and 
trustees  of  every  such  bank,  corporation,  company,  public  body,  or 
society  as  aforesaid,  in  respect  thereof. 

See  pp.  78,  294,  295,  419. 

&*  *to^be**  '^'  '^  ^^"^  forming  part  of  the  public  stocks  or  funds,  or  of  any 
traiiaferred,  other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of 
&0.  to  a  mar-  England  or  of  any  other  bank,  and  all  such  deposits  and  annuities 
respectively  as  are  mentioned  in  the  last  preceding  section,  and  all' 
shares,  stock,  debentures,  debenture  stock,  and  other  interests  of  or 
in  any  such  corporation,  company,  public  body,  or  society  as  afore- 
said, which  after  the  commencement  of  this  Act  shall  be  allotted  to 
or  placed,  registered,  or  transferred  in  or  into  or  made  to  stand  in 
the  sole  name  of  any  married  woman  shall  be  deemed,  unless  and 
until  the  contrary  be  shown,  to  be  her  separate  property,  in  respect 
of  which  so  far  as  any  liability  may  be  incident  thereto  her  separate 
estate  shall  alone  be  liable,  whether  the  same  shall  be  so  expressed 
in  the  document  whereby  her  title  to  the  same  is  created  or  certi- 
fied, or  in  the  books  or  register  wherein  her  title  is  entered  or  re- 
corded, or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require  or  autho- 
rise any  corporation  or  joint  stock  company  to  admit  any  married 
woman  to  be  a  holder  of  any  shares  or  stock  therein  to  which  any 
liability  may  be  incident,  contrary  to  the  provisions  of  any  Act  of 
Parliament,  charter,  byelaw,  articles  of  association,  or  deed  of  settle- 
ment regulating  such  corporation  or  company. 

See  pp.  78,  294,  295,  419. 

Inyeytments  8.  All  the  provisions  hereinbefore  contained  as  to  deposits  in 
Si^ri^^^"  any  post-office  or  other  savings  bank,  or  in  any  other  bank, 
women  and  annuities  granted  by  the  Commissioners  for  the  deduction  of  the 
®    ®"*  National  Debt  or  by  any  other  person,  sums  forming  part  of  the 
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public  stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable 
in  the  books  of  the  Bank  of  England  or  of  any  other  bank,  shares, 
stock,  debentures,  debenture  stock,  or  other  interests  of  or  in  any 
such  corporation,  company,  public  body,  or  society  a«  aforesaid 
respectiyely,  which  at  the  commencement  of  this  Act  shall  be 
standing  in  the  sole  name  of  a  married  woman,  or  which,  after  that 
time,  shall  be  allotted  to,  or  placed,  registered,  or  transferred  to  or 
into,  or  made  to  stand  in,  the  sole  name  of  a  married  woman,  shall 
respectiyely  extend  and  apply,  so  far  as  relates  to  the  estate,  right, 
title,  or  interest  of  the  married  woman,  to  any  of  the  particulars 
aforesaid  which,  at  the  commencement  of  this  Act,  or  at  any  time 
afterwards,  shall  be  standing  in,  or  shall  be  allotted  to,  placed, 
registered,  or  transferred  to  or  into,  or  made  to  stand  in,  the  name 
of  any  married  woman  jointly  with  any  persons  or  person  other 
than  her  husband. 

See  pp.  294,  295. 

9.  It  shall  not  be  necessary  for  the  husband  of  any  married  Ab  to  Btook, 
woman,  in  respect  of  her  interest,  to  join  in  the  transfer  of  any  such  i^^the  joint^ 
annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  of  the  names  of  a 
public  stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  ^^^^^  ^^^ 
as  aforesaid,  or  any  share,  stock,  debenture,  debenture  stock,  or  others, 
other  benefit,  right,  claim,  or  other  interest  of  or  in  any  such  cor- 
poration, company,  public  body,  or  society  as  aforesaid,  which  is 

now  or  shall  at  any  time  hereafter  be  standing  in  the  sole  name  of 
any  married  woman,  or  in  the  joint  names  of  such  mairied  woman 
and  any  other  person  or  persons  not  being  her  husband. 

See  pp.  294,  295. 

10.  If  any  investment  in  any  such  deposit  or  annuity  as  afore-  Prandulent 
said,  or  in  any  of  the  public  stocks  or  funds,  or  in  any  other  stocks  ^^^^^^ 
or  funds  transferable  as  aforesaid,  or  in. any  share,  stock,  debenture  hnsband. 

or  debenture  stock  of  any  corporation,  company  or  public  body, 
municipal,  commercial,  or  otherwise,  or  in  any  share,  debenture, 
benefit,  right  or  claim  whatsoever  in,  to,  or  upon  the  ftmds  of  any 
industrial,  provident,  friendly,  benefit,  building,  or  loan  society, 
shaU  have  been  made  by  a  married  woman  by  means  of  moneys  of 
her  husband,  without  his  consent,  the  Court  may,  upon  an  application 
under  section  seventeen  of  this  Act,  order  such  investment,  and  the 
dividends  thereof,  or  any  part  thereof,  to  be  transferred  and  paid 
respectively  to  the  husband;  and  nothing  in  this  Act  contained 
shall  give  validity  as  against  creditors  of  the  husband  to  any  gift, 
by  a  husband  to  his  wife,  of  any  property,  which,  after  such  gift, 
shall  continue  to  be  in  the  order  and  disposition  or  reputed  owner- 
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Bhip  of  the  husband,  or  to  any  deposit  or  other  inyestmeiit  of 
moneys  of  the  husband  made  by  or  in  the  name  of  his  wife  in  fraud 
of  his  creditors ;  but  any  moneys  so  deposited  or  invested  may  be 
followed  as  if  this  Act  had  not  passed. 
See  pp.  294,  295,  296. 

MoneyBpay-  H.  A  married  woman  may  by  virtue  of  the  power  of  maMng 
polioy^^  contracts  hereinbefore  contained  effect  a  policy  upon  her  own  life 
assurance  not  or  the  life  of  her  husband  for  her  separate  use ;  and  the  same  and 
cS  estSe^     ^  benefit  thereof  shall  enure  accordingly. 

the  influred.         A  policy  of  assurance  effected  by  any  man  on  his  own  life,  and 
expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  children,  or  of 
his  wife  and  children,  or  any  of  them,  or  by  any  woman  on  her 
own  life,  and  expressed  to  be  for  the  benefit  of  her  husband,  or  of 
her  children,  or  of  her  husband  and  children,  or  any  of  them,  shall 
create  a  trust  in  favour  of  the  objects  therein  named,  and  the 
moneys  payable  under  emy  such  policy  shall  not,  so  long  as  any 
object  of  the  trust  remains  unperformed,  form  part  of  the  estate  of 
the  insured,  or  be  subject  to  his  or  her  debts :  Provided,  that  if  it 
shall  be  proved  that  the  policy  was  effected  and  the  premiums  paid 
with  intent  to  defraud  the  creditors  of  the  insured,  they  shall  be 
entitled  to  receive,  out  of  the  moneys  payable  under  the  policy,  a 
sum  equal  to  the  premiums  so  paid.    The  insured  may  by  the  policy, 
or  by  any  memorandum  under  his  or  her  hand,  appoint  a  trustee  or 
trustees  of  the  moneys  payable  under  the  policy,  and  from  time  to 
time  appoint  a  new  trustee  or  new  trustees  thereof,  and  may  make 
provision  for  the  appointment  of  a  new  trustee  or  new  trustees 
thereof,  and  for  the  investment  of  the  moneys  payable  under  any 
such  policy.     In  default  of  any  such  appointment  of  a  trustee,  such 
policy,  immediately  on  its  being  effected,  shall  vest  in  the  insured 
and  his  or  her  legal  personal  representatives,  in  trust  for  the  purposes 
aforesaid.     If,  at  the  time  of  the  death  of  the  insured,  or  at  any 
time  afterwards,  there  shall  be  no  trustee,  or  it  shall  be  expedient 
to  appoint  a  new  trustee  or  new  trustees,  a  trustee  or  trustees  or 
a  new  trustee  or  new  trustees  may  be  appointed  by  any  Court 
having  jurisdiction  under  the  provisions  of  the  Trustee  Act,  1850, 
or  the  Acts  amending  and  extending  the  same.     The  receipt  of  a 
trustee  or  trustees  duly  appointed,  or,  in  default  of  any  such  appoint- 
ment, or  in  default  of  notice  to  the  insurance  office,  the  receipt  of 
the  legal  personal  representative  of  the  insured  shall  be  a  discharge 
to  the  office  for  the  sum  secured  by  the  policy,  or  for  the  value 
thereof,  in  whole  or  in  part. 

See  pp.  294,  296,  299,  300,  301. 

See  notes  to  section  10  of  the  Married  Women's  Property  Act,  1870 : 
and  as  to  the  eEect  of  the  section  see  ante,  p.  296. 
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12.  Every  woman,  whether  married  before  or  after  tHs  Act,  Remedies 

shall  have  in  her  own  name   against  all  persons  whomsoever,  o^  "earned 

woman  for 
including  her  husband,  the  same  civil  remedies,  and  also  (subject,  protection  and 

as  reirards  her  husband,  to  the  proviso  hereinafter  contained)  the  security  of 

-1.  11  1  p      .    .     1  1.  »      separate  pro- 

same  remedies  and  redress  by  way  of  onminal  proceedings,  for  p^ty. 

the  protection  and  security  of  her  own  separate  property,  as  if  such 
property  belonged  to  her  as  a  feme  sole,  but,  except  as  aforesaid,  no 
husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort.  In 
any  indictment  or  other  proceeding  under  this  section  it  shall  be 
sufficient  to  allege  such  property  to  be  her  property ;  and  in  any 
proceeding  imder  this  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against  each  other,  any  statute  or  rule  of  law  to  the 
contrary  notwithstanding :  Provided  always,  that  no  criminal  pro- 
ceeding shall  be  taken  by  any  wife  against  her  husband  by  virtue 
of  this  Act  while  they  are  living  together,  as  to  or  concerning  any 
property  claimed  by  her,  nor  while  they  are  living  apart,  as  to  or 
concerning  any  act  done  by  the  husband  while  they  were  living 
together,  concerning  property  claimed  by  the  wife,  unless  such  pro- 
perty shall  have  been  wrongfully  taken  by  the  husband  when  leaving 
or  deserting,  or  about  to  leave  or  desert,  his  wife. 

See  pp.  86,  88,  89,  330,  376,  378,  381,  394,  395. 
As  to  the  evidence  of  husband  and  wife  against  each  other,  see  Beg. 
V.  BHUUton,  W.  N.  1884,  62,  and  47  &  48  Vict.  o.  14,  pogt. 

13.  A  woman  after  her  marriage  shaU  continue  to  be  liable  in  Wife's  ante- 
respect  and  to  the  extent  of  her  separate  property  for  all  debts  con-  ^^Jf ^ vm®5*® 
tracted,  and  all  contracts  entered  into  or  wrongs  committed  by  her 

before  her  marriage,  including  any  sums  for  which  she  may  be 
liable  as  a  contributory,  either  before  or  after  she  has  been  placed 
on  the  list  of  contributories,  under  and  by  virtue  of  the  Acts  re- 
lating to  joint  stock  companies ;  and  she  may  be  sued  for  any  such 
debt  and  for  any.  liability  in  damages  or  otherwise  under  any  such 
contract,  or  in  respect  of  any  such  wrong ;  and  all  sums  recovered 
against  her  in  respect  thereof,  or  for  any  costs  relating  thereto,  shall 
be  payable  out  of  her  separate  property ;  and,  as  between  her  and 
her  husband,  unless  there  be  any  contract  between  them  to  the  con- 
trary, her  separate  property  shall  be  deemed  to  be  primarily  liable 
for  all  such  debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs 
recovered  in  respect  thereof :  Provided  always,  that  nothing  in  this 
Act  shall  operate  to  increase  or  diminish  the  liability  of  any  woman 
married  before  the  commencement  of  this  Act  for  any  such  debt, 
contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate  property 
to  which  she  may  become  entitled  by  virtue  of  this  Act,  and  to  which 
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she  would  not  have  been  entitled  for  her  separate  use  under  the 
Acts  hereby  repealed  or  otherwise,  if  this  Act  had  not  passed. 

See  pp.  77,  419. 


Husband  to  14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  oontract-ed, 

hL  wtfe's  '     and  for  all  contracts  entered  into  and  wrongs  committed  by  her, 

debts  con-        before  marriage,  including  any  liabilities  to  which  she  may  be  so 

^xi^ffe^™  subject  under  the  Acts  relating  to  joint  stock  companies  as  aforesaid, 

oertain  extent,  to  the  extent  of  all  property  whatsoever  belonging  to  his  wife  which 

he  shall  have  acquired  or  become  entitled  to  from  or  through  his 

wife,  after  deducting  therefrom  any  payments  made  by  him,  and 

any  sums  for  which  judgment  may  have  been  bona  fide  recovered 

against  liim  in  any  proceeding  at  law,  in  respect  of  any  such  debts, 

contracts,  or  wrongs  for  or  in  respect  of  which  his  wife  was  liable 

before  her  marriage  as  aforesaid ;  but  he  shall  not  be  liable  for  the 

same  any  further  or  otherwise ;  and  any  Court  in  which  a  husband 

shall  be  sued  for  any  such  debt  shall  have  power  to  direct  any 

inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose 

of  ascertaining  the  nature,   amount,   or  value  of  such  property: 

Provided  always,  that  nothing  in  this  Act  contained  shall  operate  to 

increase  or  diminish  the  liability  of  any  husband  married  before  the 

commencement  of  this  Act  for  or  in  respect  of  any  such  debt  or  other 

liability  of  his  wife  as  aforesaid. 

See  pp.  76,  78,  142,  153,  419. 

Suits  for  16.  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any 

SabilSiS  ^^^^  ^®^*  ^^  other  liability  (whether  by  contract  or  for  any  wrong) 

contracted  or  incurred  by  the  wife  before  marriage  as  aforesaid,  if 
the  plaintiff  in  the  action  shall  seek  to  establish  his  daim,  either 
wholly  or  in  part,  against  both  of  them ;  and  if  in  any  such  action, 
or  in  any  action  brought  in  respect  of  any  such  debt  or  liability 
against  the  husband  alone,  it  is  not  found  that  the  husband  is  liable 
in  respect  of  any  property  of  the  wife  so  acquired  by  him  or  to  which 
he  shall  have  become  so  entitled  as  aforesaid,  he  shall  have  judgment 
for  his  costs  of  defence,  whatever  may  be  the  result  of  the  action 
against  the  wife  if  jointly  sued  with  him  ;  and  in  any  such  action 
against  husband  and  wife  jointly,  if  it  appears  that  the  husband  is 
liable  for  the  debt  or  damages  recovered,  or  any  part  thereof,  the 
judgment  to  the  extent  of  the  amount  for  which  the  husband  is 
liable  shall  be  a  joint  judgment  against  the  husband  personally  and 
against  the  wife  as  to  her  separate  property ;  and  as  to  the  residue, 
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if  any,  of  such  debt  and  damages,  the  judgment  shall  be  a  separate 
judgment  against  the  wife  as  to  her  separate  property  only. 

See  pp.  79,  142,  153,  377,  380. 

16.  A  wife  doing  any  act  with  respect  to  any  property  of  her  Act  of  wife 
husband,  which,  if  done  by  the  husband  with  respect  to  property  of  ^*^^?  ^ 
the  wife,  would  make  the  husband  liable  to  criminal  proceedings  by  proceedings, 
the  wife  under  this  Act,  shaU  in  like  manner  be  liable  to  criminal 
proceedings  by  her  husband. 

See  pp.  86,  88,  89,  381,  and  47  &  48  Yict.  c.  14,  post. 

17.  In  any  question  between  husband  and  wife  as  to  the  title  to  Questions 

or  possession  of  property,  either  party,  or  any  such  bank,  corpora-  tand^iSdwife 
tion,  company,  public  body,  or  society  as  aforesaid  in  whose  books  as  to  property 
any  stocks,  funds,  or  shares  of  either  party  are  standing,  may  apply  ^  ^  decided 
by  summons  or  otherwise  in  a  summary  way  to  any  judge  of  the  way. 
High  Court  of  Justice  in  England  or  in  Ireland,  according  as  such 
property  is  in  England  or  Ireland,  or  (at  the  option  of  the  applicant 
irrespectively  of  the  value  of  the  property  in  dispute)  in  England  to 
the  judge  of  the  County  Court  of  the  district,  or  in  Ireland  to  the 
chairman  of  the  Civil  BiU  Court  of  the  division  in  which  either 
party  resides,  and  the  judge  of  the  High  Court  of  Justice  or  of 
the  County  Court,  or  the  chairman  of  the  Civil  BiU  Court  (as  the 
ease  may  be)  may  make  such  order  with  respect  to  the  property  in 
dispute,  and  as  to  the  costs  of  and  consequent  on  the  application  as 
he  thinks  fit,  or  may  direct  such  application  to  stand  over  from  time 
to  time,  and  any  inquiry  touching  the  matters  in  question  to  be 
made  in  such  manner  as  he  shall  think  fit :  Provided  always,  that 
any  order  of  a  judge  of  the  High  Court  of  Justice  to  be  made  under 
the  provisions  of  this  section  shall  be  subject  to  appeal  in  the  same 
way  as  an  order  made  by  the  same  judge  in  a  suit  pending  or  on  an 
equitable  plaint  in  the  said  Court  would  be ;  and  any  order  of  a 
County  or  Civil  Bill  Court  under  the  provisions  of  this  section  shall 
be  subject  to  appeal  in  the  same  way  as  any  other  order  made  by 
the  same  Court  would  be,  and  all  proceedings  in  a  County  Court  or 
Civil  Bill  Court  under  this  section  in  which,  by  reason  of  the  value 
of  the  property  in  dispute,  such  Court  would  not  have  had  jurisdic- 
tion if  this  Act  or  the  Married  Women's  Property  Act,  1870,  had 
not  passed,  may,  at  the  option  of  the  defendant  or  respondent  to 
such  proceedings,  be  removed  as  of  right  into  the  High  Court  of 
Justice  in  England  or  Ireland  (as  the  case  may  be),  by  writ  of 
certiorari  or  otherwise  as  may  be  prescribed  by  any  rule  of  such 
High  Court ;  but  any  order  made  or  act  done  in  the  course  of  such 
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Saving  of 

existing 

settlements, 


proceedings  prior  to  sucli  remoyal  sliall  be  yaJid,  unless  order  shall 
be  made  to  the  contrary  by  such  High  Court :  Provided  also,  that 
the  judge  of  the  High  Court  of  Justice  or  of  the  County  Court,  or 
the  chairman  of  the  Civil  Bill  Court,  if  either  party  so  require,  may 
hear  any  such  application  in  his  private  room :  Provided  also,  that 
any  such  bank,  corporation,  company,  public  body,  or  society  as 
aforesaid,  shall,  in  the  matter  of  any  such  application  for  the  pur- 
poses of  costs  or  otherwise,  be  treated  as  a  stakeholder  only. 

See  ppw  381,  382. 

18.  A  married  woman  who  is  an  executrix  or  administratrix 
alone  or  jointly  with  any  other  person  or  persons  of  the  estate  of 
any  deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of 
property  subject  to  any  trust,  may  sue  or  be  sued,  and  may 
transfer  or  join  in  transferring  any  such  annuity  or  deposit  as  afore- 
said, or  any  sum  forming  part  of  the  public  stocks  or  funds,  or  of 
any  other  stocks  or  funds  transferable  as  aforesaid,  or  any  share, 
stock,  debenture,  debenture  stock,  or  other  benefit,  right,  claim,  or 
other  interest  of  or  in  any  such  corporation,  company,  public  body, 
or  society  in  that  character,  without  her  husband,  as  if  she  were  a 
feme  sole. 

See  pp.  100,  416. 

19.  Nothing  in  this  Act  contained  shall  interfere  with  or  affect 
any  settlement  or  agreement  for  a  settlement  made  or  to  be  made, 


and  the  power  whether  before  or  after  marriage,  respecting  the  property  of  any 
tomakefutoe  married  woman,  or  shall  interfere  with  or  render  inoperative  any 
restriction  against  anticipation  at  present  attached  or  to  be  here- 
after attached  to  the  enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for  a  settlement,  will,  or 
other  instrument ;  but  no  restriction  against  anticipation  contained 
in  any  settlement  or  agreement  for  a  settlement  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself  shall  have  any 
validity  against  debts  contracted  by  her  before  marriage,  and  no 
settlement  or  agreement  for  a  settlement  shaU  have  any  greater 
force  or  validity  against  creditors  of  such  woman  than  a  like  settle- 
ment or  agreement  for  a  settlement  made  or  entered  into  by  a  man 
would  have  against  his  creditors. 

See  pp.  315,  316,  321. 

As  to  the  effect  of  this  section,  see  Be  SUmor'e  Trusts^  24  Oh.  D.  195, 
and  note  to  sect.  5,  ante. 

Married  20.  Where    in   England  the   husband  of  any  woman  having 

woman  to  be  separate  property  becomes  chargeable  to  any  union  or  parish,  the 

liable  to  the  .  ^           if    •        •     •  j-  x.-        •           t.       •                    •  i.              •          xx_ 

pariah  for  the  justices  havmg  jurisdiction  m  such  umon  or  pansh  may,  m  petty 


0.  122. 
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sessions  assembled,  upon  application  of  the  guardians  of  tke  poor,  maintenance 
issue  a  summons  against  the  wife,  and  make  and  enforce  such  order  ^^d!^  ^' 
against  her  for  the  maintenance  of  her  husband  out  of  such  sepa- 
rate property  as  by  the  thirty-third  section  of  the  Poor  Law  Amend-  31  &^32  Viot. 
ment  Act,  1868,  they  may  now  make  and  enforce  against  a  husband 
for  the  maintenance  of  his  wife  if  she  becomes  chargeable  to  any 
union  or  parish.    Where  in  Ireland  relief  is  given  under  the  provi- 
sions of  the  Acts  relating  to  the  relief  of  the  destitute  poor  to  the 
husband  of  any  woman  having  separate  property,  the  cost  price  of 
such  relief  is  hereby  declared  to  be  a  loan  from  the  guardians  of  the 
union  in  which  the  same  shall  be  given,  and  shaU  be  recoverable 
from  such  woman  as  if  she  were  a  feme  sole  by  the  same  actions 
and  proceedings  as  money  lent. 

See  pp.  80,  419. 

21.  A  married  woman  having  separate  properiy  shall  be  subject  Married 

to  all  such  liability  for  the  maintenance  of  her  children  and  grand-  5^^*^*^^^ 
children  as  the  husband  is  now  by  law  subject  to  for  the  maintenance  parish  for  the 
of  her  children  and  grandchildren  :  Provided  always,  that  nothing  ^^^J^^^ 
in  this  Act  shall  relieve  her  husband  from  any  liability  imposed  dren. 
upon  him  by  law  to  maintain  her  children  or  grandchildren. 

See  pp.  82,  83,  289,  419. 

22.  The  Married  Women's  Property  Act,  1870,  and  the  Married  Repeal  of  33 
Women's  Property  Act,  1870,  Amendment  Act,  1874,  are  hereby  ^  93^  ^^  ' 
repealed :  Provided  that  such  repeal  shall  not  affect  any  act  done  or  37  &  38  Viot. 
right  acquired  while  either  of  such  Acts  was  in  force,  or  any  right  or  °'     * 
liability  of  any  husband  or  wife,  married  before  the  commencement 

of  this  Act,  to  sue  or  be  sued  imder  the  provisions  of  the  said  re- 
pealed Acts  or  either  of  them,  for  or  in  respect  of  any  debt,  contract, 
wrong  or  other  matter  or  thing  whatsoever,  for  or  in  respect  of 
which  any  such  right  or  liability  shall  have  accrued  to  or  against 
such  husband  or  wife  before  the  commencement  of  this  Act. 

See  pp.  73,  330,  382,  420. 

23.  For  the  purposes  of  this  Act  the  legal  personal  representative  Legal  repro- 
of any  married  woman  shall  in  respect  of  her  separate  estate  have  J^^^®  ^ 
the  same  rights  and  liabilities  and  be  subject  to  the  same  juris-  woman, 
diction  as  she  would  be  if  she  were  living. 

See  pp.  146,  383,  399,  423. 

24.  The  word  *'  contract "  in  this  Act  shall  include  the  acceptance  Interpretation 
of  any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the  ^  terms. 
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provisions  of  this  Act  as  to  liabilities  of  mairied  women  shall  extend 
to  all  liabilities  by  reason  of  any  breach  of  trust  or  deyastayit 
committed  by  any  married  woman  being  a  trustee  or  executrix  or 
administratrix  either  before  or  after  her  marriage,  and  her  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or  inter- 
meddled in  the  trust  or  administration.  The  word  "  property"  in 
this  Act  includes  a  thing  in  action. 

See  pp.  31,  92,  98,  101,  118,  143,  144,  415,  419. 

When  a  married  woman  is  administratrix  her  husband  need  not  now 
join  in  the  administration  bond;  In  the  Goods  of  Ay  res,  8  P.  D,  168. 

25.  The  date  of  the  commencement  of  this  Act  shall  be  the  first 
of  January  one  thousand  eight  hundred  and  eighty-three. 


Extent  of  Act.      26.  This  Act  shall  not  extend  to  Scotland. 

Short  title.  27.  This  Act  may  be  cited  as  the  Married  Women's  Property 

Act,  1882. 


THE  MAERIED  WOMEN'S  PEOPERTT  ACT,  1884. 

47  &  48  Vict.  c.  14. 

An  Act  to  amend  the  sixteenth  section  of  the  Married  Wbmen^a 
Property  Act,  1882.  [23rd  June,  1884. 

Whebeas  by  section  sixteen  of  the  Married  Women's  Property 
Act,  1882,  a  wife  is,  under  the  circumstances  therein  mentioned, 
declared  to  be  liable  to  criminal  proceedings  by  her  husband,  and 
a  doubt  has  arisen  as  to  whether  the  husband  is  admissible  as  a 
witness  against  his  wife  in  such  criminal  proceedings,  while  section 
twelve  of  the  same  Act  declares  that  in  any  proceeding  under  that 
section  a  husband  or  wife  shall  be  competent  to  give  evidence 
against  each  other ;  and  it  is  desirable  that  the  said  doubt  should 
be  removed,  and  the  said  Act  otherwise  amended : 
Be  it  therefore  enacted    *    *    *    *    as  follows : 


Husband  or  1.  In  any  such  criminal  proceeding  against  a  husband  or  a  wife  as 
TOtenr^tnesfl  ^^  authorized  by  the  Married  Women's  Property  Act,  1882,  the 
in  criinmal  husband  and  wife  respectively  shall  be  competent  and  admissible 
SdSot46^^46  ^*^^sses,  and,  except  when  defendant,  compellable  to  give  evidence. 
Vict.  0.  76. 
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2.  This  Act  may  be  cited  as  the  Married  Women's  Property  Act,  Short  title. 
1884,  and  this  Act  and  the  Married  Women's  Property  Act,  1882, 
may  be  cited  together  as  the  Married  Women's  Property  Acts,  1882 
and  1884. 

See  pp.  381,  396. 


THE  SECTIONS  OF  THE  FINES  AND  EECOVEEIES 
ACT  (3  &  4  WILL.  IV.  c.  74)  EELATING  TO  ALIEN- 
ATIONS BY  MAEEIED  WOMEN  WITH  THEIE 
HUSBANDS'  CONCUEEENCE. 

An  Ad  far  the  Abolition  of  Fines  and  Recoveries^  and  for  the 
Substitution  of  more  simple  Mod^s  of  Assurance. 

[28th  August,  1833. 

GENERAL  ENABLmO  CLAUSE. 

77.  And  be  it  further  enacted,  That,  after  the  thirty-first  day  of  A  married 
December,  one  thousand  eight  hundred  and  thirty-three,  it  shall  hOT°hSBb^d*8 
be  lawful  for  every  married  woman,  in  every  case  (except  that  of  oonourrenoe, 
being  tenant  in  tail,  for  which  provision  is  already  made  by  this  ^^j^indaMid 
Act),  by  deed  to  dispose  of  lands  of  any  tenure,  and  money  subject  money  subject 
to  be  invested  in  the  purchase  of  lands,  and  also  to  dispose  of,  re-  ^  tihe"pl^*^ 
lease,  surrender  or  extinguish  any  estate  which  she  alone,  or  she  ohase  of  lands, 
and  her  husband,  in  her  right,  may  have  in  any  lands  of  any  tenure,  ^'^^f^Lin. 
or  in  any  such  money  as  aforesaid  (a),  and  also  to  release  or  ex-  and  may  re- 
tinguish  any  power  which  may  be  vested  in  or  limited  or  reserved  ^^^  ^^^ 
to  her  in  regard  to  any  lands  of  any  tenure,  or  any  such  money  as  powers  as  a 
aforesaid,  or  in  regard  to  any  estate  in  any  lands  of  any  tenure,  or  "°^®  ^^®- 
in  any  such  money  as  aforesaid,  as  fuUy  and  effectually  as  she 
could  do  if  she  were  a  feme  sole ;  save  and  except  that  no  such 
disposition,  release,  surrender  or  extinguishment  shall  be  valid  and 
effectual  unless  the  husband  concur  in  the  deed  by  which  the  same 
shall  be  effected,  nor  unless  the  deed  be  acknowledged  by  her  as 
hereinafter  directed :    Provided  always,  that  this  Act  shall  not  Not  to  extend 
extend  to  lands  held  by  copy  of  Court-roll  of  or  to  which  a  married  ^  ^Se^ 
woman,  or  she  and  her  husband,  in  her  right,  may  be  seised  or  cases, 
entitled  for  an  estate  at  law,  in  any  case  in  which  any  of  the  objects 
to  be  effected  by  this  clause  could  before  the  passing  of  this  Act 
have  been  effected  by  her,  in  concurrence  with  her  husband,  by 
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Burrender  into  the  hands  of  the  lord  of  the  manor  of  which  the 
lands  maj  be  parcel. 

(a)  Contingent  and  other  like  interests  and  rights  of  entry,  and  dis- 
clfiomers  of  interests  of  married  women,  are  made  alienable  by  deed  under 
the  8  &  9  Vict.  c.  106. 

SAYmQ  OF  POWEBS. 

T^powersof  78,  Provided  always,  and  be  it  further  enacted,  That  the  powers 
^^^^  a  of  disposition  given  to  a  married  woman  by  this  Act  shall  not  inter- 
married fere  with  any  power  which,  independently  of  this  Act,  may  be 
tMfl  Aot  i^t  to  vested  in  or  limited  or  reserved  to  her,  so  as  to  prevent  her  from 
interfere  with  exercising  such  power  in  any  case,  except  so  far  as  by  any  dispo- 
TOwers.^  sition  made  by  her  under  this  Act  she  may  be  prevented  from  so 
doing  in  consequence  of  such  power  having  been  suspended  or  ex- 
tinguished by  such  disposition. 


AGENOWLEDOMEMT  OF  DEEDS. 

Every  deed  by      79.  And  be  it  further  enacted.  That  every  deed  to  be  executed  by 

a  married         ^  married  woman  for  any  of  the  purposes  of  this  Act,  except  such 

exeoat«i  by      as  may  be  executed  by  her  in  the  character  of  protector  for  the  sole 

^»  *  to°be     P^irpose  of  giving  her  consent  to  the  disposition  of  a  tenant  in  tail, 

acknowledged  shall,  upon  her  executing  the  same,  or  afterwards,  be  produced  and 

^^^'  ^l^™   acknowledged  by  her  as  her  act  and  deed  before  a  judge  of  one  of 

the  Superior'  Courts  at  Westminster,  or  a  Master  in  Chancery,  or 

before  two  (a)  of  the  perpetual  commissioners,  or  two  (a)  special 

commissioners,  to  be  respectively  appointed  as  hereinafter  provided. 

f^a)  By  the  Conveyancing  Aot,  1882  (45  &  46  Vict.  c.  39),  s.  7,  one  com- 
missioner is  rendered  sufficient.    See  tnis  section,  post, 

SEPARATE  EXAMINATIONS. 

The  judge,  80.  And  be  it  further  enacted,  That  such  judge,  Master  in  Chan- 

K»ei^ff  Mioh  ^^*  ^^  commissioners  as  aforesaid,. before  he  or  they  shall  receive 

admowle^-    the  acknowledgment  by  any  married  woman  of  any  deed  by  which 

ment,  to  ^^j  disposition,  release,  surrender  or  extinguishment  shall  be  made 

apart  from       by  her  under  this  Act,  shall  examine  her  apart  from  her  husband, 

her  husband,    touching  her  knowledge  of  such  deed,  and  shall  ascertain  whether 

she  freely  and  voluntarily  consents  to  such  deed ;  and  unless  she 

freely  and  voluntarily  consent  to  such  deed  shall  not  permit  her  to 

acknowledge  the  same ;  and  in  such  case  such  deed  shall,  so  far  as 

relates  to  the  execution  thereof  by  such  married  woman,  be  void. 

FEBFETUAL  OOlOaSSIOmSBS. 

As  to  the  81.  And  be  it  further  enacted,  That,  for  the  purpose  of  providing 

appointment    convenient  means  of  taking  acknowledgments  by  married  women  of 
oonum^oners  the  deeds  to  be  executed  by  them  as  aforesaid,  the  Lord  Chief 
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Jufitice  of  the  Court  of  Common  Pleas  at  Westminster  shall  from  ^o'  ^^  . 
time  to  time  appoint  sncli  proper  persons  as  lie  sliall  think  fit,  for  piaoe,  and  the 
eveiy  county,  riding,  division,  soke,  or  place  for  which  there  may  ™*^fi^  ®.^* 
be  a  derk  of  the  peace,  to  be  perpetual  commissioners  for  taking  ^the^te^f 
such  acknowledgments,  and  sudi  commissioners  shall  be  removable  the  commis- 
by  and  at  the  pleasure  of  the  said  Lord  Chief  Justice ;  and  lists  of  ^^  deliyery 
the  names  of  such  commissioners  for  the  time  being  with  the  names  of  copies, 
of  their  places  of  residence,  and  the  counties,  ridings,  divisions,  sokes, 
or  places  for  which  they  shall  be  respectively  appointed  to  act,  shall 
from  time  to  time  be  made  out  and  be  kept  by  the  officer  of  the 
Court  of  Common  Pleas  at  Westminister,  with  whom  the  certificates 
of  the  acknowledgments  by  married  women  are  to  be  lodged  as 
hereinafter  mentioned;  and  such  officer  shaU  from  time  to  time 
transmit,  without  fee  or  reward,  to  the  derk  of  the  peace  for  each 
county,  riding,  division,  soke,  or  place,  or  his  deputy,  a  copy  of  the 
list  to  be  so  from  time  to  time  made  out  for  that  county,  riding, 
division,  soke,  or  place,  and  such  officer  shall  deliver  a  copy  signed 
by  him,  of  the  list  for  the  time  being  for  any  county,  riding,  division, 
soke,  or  place,  to  any  person  applying  for  the  same ;  and  the  clerk 
of  the  peace  for  each  county,  riding,  division,  soke,  or  place,  or  his 
deputy,  shall  deliver  a  copy,  signed  by  him,  of  the  list  last  trans- 
mitted to  him  as  aforesaid  to  any  person  applying  for  the  same. 


POWBB  OF  PERPETTTAL  COMMISSIONEBS. 

82.  Provided  always,  and  be  it  further  enacted.  That  any  person  Power  of 
appointed  commissioner  for  any  particular  county,  riding,  division,  J^^i^rioners 
soke,  or  place,  shall  be  competent  to  take  the  acknowledgment  of  not  confined 
any  married  woman  wheresoever  she  may  reside,  and  wheresoever  ^^^^S^' 
the  lands  or  money  in  respect  of  which  the  acknowledgment  is  to 

be  taken  may  be. 

SPECIAL  COMMISSIONEES. 

83.  And  be  it  further  enacted,  That,  in  those  cases  where,  by  If,  from  being 

reason  of  residence  beyond  seas,  or  ill-health,  or  any  other  sufficient  Wond  ^^y 

cause,  any  married  woman  shall  be  prevented  from  making  the  womanbepre- 

acknowledgment  required  by  this  Act  before  a  judge  or  a  Master  in  J^^  ^5?™ 

Chancery,  or  any  of  the  perpetual  commissioners  to  be  appointed  as  acknowled^- 

aforesaid,  it  shall  be  lawful  for  the  Court  of  Common  Pleas  at  ment,  special 
.  .  ocnnmifisioners 

Westminister,  or  any  judge  of  that  Court,  to  issue  a  conmiission  to  be  ap- 

spedally  appointing  any  persons   therein  named  to  be  commis-  P<>^ted. 

8ioners((i)  to  take  the  acknowledgment  by  any  married  woman 

to  be  therein  named  of  any  such  deed  as  aforesaid:   Provided 

always,  that  every  such  commission  sliall  be  made  returnable  within 
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sucli  time,  to  be  therein  expressed,  as  the  said  Court  or  judg^  shall 
think  fit. 

(a)  Bjr  the  ConTeyanoing  Act,  1882  (46  &  46  Yiot.  c.  39),  sect.  7,  one 
commissioner  is  rendered  sumcient.    See  the  section,  post. 


When  a  mar- 
ried woman 
shall  aoknow- 
ledge  a  deed^ 
the  person 
taking  the 
'  acknowledg- 
ment to  sign 
a  memoran- 
dum to  the 
effect  here 
mentioned. 


MEMORANDTTH  OF  ACKNOWLEDQICENT. 

84.  And  be  it  further  enacted,  That,  when  a  married  woman  shall 
acknowledge  any  such  deed  as  aforesaid,  the  judge,  Master  in 
Chancery,  or  commissioners  taking  such  acknowledgment,  shall  sign 
a  memorandum,  to  be  endorsed  on  or  written  at  the  foot  or  in  the 
margin  of  such  deed,  which  memorandum,  subject  to  any  alteration 
which  may  from  time  to  time  be  directed  by  the  Court  of  Common 
Pleas,  shall  be  to  the  following  effect ;  videlicet, — (a). 

(a)  The  Form  of  Memorandum  is  now  prescribed  by  Eule  3  of  the  Eules 
made  under  this  Act,  and  the  Conveyancing  Act,  1882.     See  post. 

The  concluding  words  of  sect.  84,  and  sects.  85  to  88  inclusiye,  dealt 
with  the  subject  of  certificates,  which  have  been  repealed  by  the  Con- 
yeyancing  Act,  1882,  sect.  7  (4)  and  the  schedule  thereto. 


Chief  Justiee 
of  Common 
Pleas  to 
appoint  the 
officer  with 
whom  the 
certificates 
shaUhe 
lodged;  and 
the  Court  to 
make  orders 
tonching  the 
examination, 
memoran- 
dxana,  cer- 
tificates, affi- 
davits, &c. 


POWEB  OF  THE  OOUBT  OF  COMMON  PLEAS  DEFINED. 

89.  And  be  it  further  enacted,  That  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas  at  Westminster  shall  from  time  to  time 
appoint  the  person  who  shall  be  the  officer  with  whom  such  Certifi- 
cates as  aforesaid  shall  for  the  time  being  be  lodged^,  and  may  remove 
him  at  pleasure ;  and  the  Court  of  Common  Pleas  at  Westminster 
shall  also  from  time  to  time  make  such  orders  and  regulations  as  the 
Court  shall  think  fit  touching  the  mode  of  examination  to  be  pursued 
by  the  commissioners  to  be  appointed  under  this  Act,  and  touching 
the  particular  matters  to  be  mentioned  in  such  memorandums  and 
certificates  as  aforesaid,  and  the  affidavits  verifying  the  certificates, 
and  the  time  within  which  any  of  the  aforesaid  proceedings  shall 
take  place,  and  touching  the  amount  of  the  fees  or  charges  to  be 
paid  for  the  copies  to  be  delivered  by  the  clerks  of  the  peace  or  their 
deputies,  or  by  the  officer  of  the  said  Court,  as  hereinbefore  directed, 
and  also  of  the  fees  or  charges  to  be  paid  for  taking  acknowledg- 
ments of  deeds  and  for  examining  married  women,  and  for  the  pro- 
ceedings, matters,  and  things  required  by  this  Act  to  be  had,  done, 
and  executed  for  completing  and  giving  efiPect  to  such  acknowledg- 
ments and  examinations. 


A  married 
woman  to  be 
separately 


COPYHOLDS — ^EQmTABLE  INTERESTS. 

90.  And  be  it  further  enacted.  That,  in  every  case  in  which  a 
husband  and  wife  shall,  either  in  or  out  of  Court,  surrender  into  the 
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hands  of  the  lord  of  a  manor  any  lands  held  by  coi>y  of  Court-roU,  examined  on 
parcel  of  the  manor,  and  in  which  she  alone,  or  she  and  her  husband,  ^f  ^^  eqnit- 
in  her  right,  may  have  an  equitable  estate,  the  wife  shall,  upon  such  able  estate  in 
surrender  being  made,  be  separately  examined  by  the  person  taking  STauch  estate 
the  surrender  in  the  same  manner  as  she  would  have  been  if  the  were  legal, 
estate  to  which  she  alone,  or  she  and  her  husband,  in  her  right,  may 
be  entitled  in  such  lands,  were  an  estate  at  law  instead  of  a  mere 
estate  in  equity ;  and  every  such  surrender,  when  such  examination 
shall  be  taken,  shall  be  binding  on  the  married  woman  and  all  per- 
sons claiming  under  her ;  and  all  surrenders  heretofore  made  of  lands 
similarly  circumstanced,  where  the  wife  shall  have  been  separately 
examined  by  the  persons  taking  the  surrender,  are  hereby  declared 
to  be  good  and  valid. 


THE  OONVEYANOINa  ACT,  1882. 

45  &  46  Vict.  c.  39. 

An  Act  for  further  improving  the  Practice  of  Conveyancing^  and  for 
other  purposes,  [10th  August,  1882. 

Married  Women, 

7. — (1.)  In  section  seventy-nine  of  the  Fines  and  Recoveries  Act,  Ackaowledg- 
and  section  seventy  of  the  Fines  and  Eecoveries  (Ireland)  Act,  there  ™®^*  of  deeda 
shall,  by  virtue  of  this  Act,  be  substituted  for  the  words  *'  two  of  the  women, 
perpetual  commissioners,  or  two  special  commissioners,"  the  words 
"  one  of  the  perpetual  commissioners,  or  one  special  commissioner;" 
and  in  section  eighty-three  of  the  Fines  and  Recoveries  Act,  and 
section  seventy-four  of  the  Fines  and  Recoveries  (Ireland)  Act,  there 
shall,  by  virtue  of  this  Act,  be  substituted  for  the  word  "  persons  " 
the  word  "person,"  and  for  the  word  ''commissioners  "  the  words 
"a  commissioner;"  and  all  other  provisions  of  those  Acts,  and  all 
other  enactments  having  reference  in  any  manner  to  the  sections 
aforesaid,  shall  be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment  by  a  married 
woman  of  a  deed  purports  to  bo  signed  by  a  person  authorized  to 
take  the  acknowledgment,  the  deed  shall,  as  regards  the  execution 
thereof  by  the  married  woman,  take  effect  at  the  time  of  acknow- 
ledgment, and  shall  be  conclusively  taken  to  have  been  duly  ac- 
knowledged. 

M.  GO 
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(3.)  A  deed  acknowledged  before  or  after  tlie  commencement  of 
this  Act  by  a  married  woman,  before  a  judge  of  the  High  Court  of 
Justice  in  England  or  Ireland,  or  before  a  judge  of  a  County  Court 
in  England,  or  before  a  chairman  in  Ireland,  or  before  a  perpetual 
commissioner  or  a  special  commissioner,  shall  not  be  impeached  or 
impeachable  by  reason  only  that  such  judge,  chairman  or  com- 
missioner was  interested  or  concerned  either  as  a  party,  or  as  solicitor, 
or  clerk  to  the  solicitor  for  one  of  the  parties,  or  otherwise,  in  the 
transaction  giving  occasion  for  the  acknowledgment ;  and  general 
rules  shall  be  made  for  preyenting  any  person  interested  or  con- 
cerned as  aforesaid  from  taking  an  acknowledgment ;  but  no  such  rule 
shall  make  invalid  any  acknowledgment ;  and  those  rules  shall,  as 
regards  England,  be  deemed  rules  of  Court  within  section  seven- 
39  &  40  Viot.  teen  of  the  Appellate  Jurisdiction  Act,  1876,  as  altered  by  section 
44^&'46  Vot  ^^®*®®^  ^^  *^®  Supreme  Court  of  Judicature  Act,  1881,  and  shall,  as 
c.  68.  '    regards  Ireland,  be  deemed  Bules  of  Court  within  the  Supreme  Court 

^^57  ^^  ^^^'  ^^  Judicature  Act  (Ireland),  1877,  and  may  be  made  accordingly,  for 
England  and  Ireland  respectively,  at  any  time  after  the  passing  of 
this  Act,  to  take  effect  on  or  after  the  commencement  of  this  Act. 

(4.)  The  enactments  described  in  the  schedule  to  this  Act  are 
hereby  repealed. 

(5.)  The  foregoing  provisions  of  this  section,  including  the  repeal 
therein,  apply  only  to  the  execution  of  deeds  by  married  women 
after  the  commencement  of  this  Act. 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in  this  section, 
the  certificate,  if  not  lodged  before  the  commencement  of  this  Act, 
of  the  taking  of  an  acknowledgment  by  a  married  woman  of  a  deed 
executed  before  the  commencement  of  this  Act,  with  any  affidavit 
relating  thereto,  shall  be  lodged,  examined  and  filed  in  the  like 
manner  and  with  the  like  effects  and  consequences  as  if  this  section 
had  not  been  enacted. 

(7.)  There  shall  continue  to  be  kept  in  the  proper  office  of  the 
Supreme  Court  of  Judicature  an  index  to  all  certificates  of  acknow- 
ledgments of  deeds  by  married  women  lodged  therein,  before  or 
after  the  commencement  of  this  Act,  containing  the  names  of  the 
married  women  and  their  husbands,  alphabetically  arranged,  and 
the  dates  of  the  certificates  and  of  the  deeds  to  which  they  respec- 
tively relate,  and  other  particulars  found  convenient;  and  every 
such  certificate  lodged  after  the  commencement  of  this  Act,  shall  be 
entered  in  the  index  as  soon  as  may  be  after  the  certificate  is  filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before  or  after 
the  commencement  of  this  Act  shall  be  delivered  to  any  person 
applying  for  the  same ;  and  every  such  office  copy  shall  be  received 
as  evidence  of  the  acknowledgment  of  the  deed  to  which  the  certifi- 
cate refers. 
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SCHEDULE. 
Eepeals. 

3  &  4  Will.  4,  c.  74,    The  Fines  and  Eecoveries  Act,  in  part ;  namely, — 

in  part.  Section  eighty-four,  from    and  including  the 

words  "and  the  same  judge,"  to  the  end  of 
that  section. 
Sections  eighty- five  to  eighty-eight,  inclusive. 

4  &  5  Will.  4,  c.  92,    The  Fines  and  Recoveries  (Ireland)  Act,  in  part  ; 

in  part.        namely, — 

Section  seventy-five,   from  and  including  the 
words  ''and  the  same  judge,"  to  the  end  of 
that  section. 
Sections  seventy-six  to  seventy-nine,  inclusive. 
17  &  18  Yict.  c.  75.    An  Act  to  remove  doubts  concerning  the  due  ac- 
knowledgments of  deeds  by  mamed  women  in 
certain  cases. 
41  &  42  Yict.  c.  23.    The  Acknowledgment  of  Deeds  by  Married  Women 
(Ireland)  Act,  1878. 


RULES  UNDER  THE  ACT  FOR  THE  ABOLITION 
OF  FINES  AND  RECOVERIES,  AND  SECTION  7 
OF  THE  CONVEYANCING  ACT,  1882. 

1.  No  person  authorized  or  appointed  under  the  Act  3  &  4  WiU.  4,  Acknowledg- 
0.  74  (in  these  rules  referred  to  as  the  Fines  and  Recoveries  Act)  to  ^^^^ 
take  the  acknowledgments  of  deeds  by  married  women  shall  take  interested 
any  such  acknowledgment  if  he  is  interested  or  concerned  either  as  P®"^^- 

a  party  or  as  solicitor  or  clerk  to  the  solicitor  for  one  of  the  parties 
or  otherwise  in  the  transaction  giving  occasion  for  the  acknowledg- 
ment. 

2.  Before  a  Commissionor  shall  receive  an  acknowledgment,  he  Duties  of 
shall  inquire  of  the  married  woman  separately  and  apart  from  her  ^^^^^^^^^ 
husband  and  from  the  solicitor  concerned  in  the  transaction  whether  acknowledg* 
she  intends  to  give  up  her  interest  in  the  estate  to  be  passed  by  the  ^^^* 
deed  without  having  any  provision  made  for  her ;  and  where  the 

married  woman  answers  in  the  affirmative,  and  the  Commissioner 
shaU  have  no  reason  to  doubt  the  truth  of  her  answer,  he  shall 
proceed  to  receive  the  acknowledgment ;  but  if  it  shall  appear  to 
him  that  it  is  intended  that  provision  is  to  be  made  for  the  married 
woman,  then  the  Commissioner  shall  not  take  her  acknowledgment 
until  he  is  satisfied  that  such  provision  has  been  actually  made  by 
some  deed  or  writing  produced  to  him ;  or  if  such  provision  shall  ' 
not  have  been  actually  made  before,  then  the  Commissioner  shall 
require  the  terms  of  the  intended  provision  to  be  shortly  reduced 
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Form  of 
menxorandnm, 


DedaraUon 
by  Gommifl- 
fdoner  as  to 
intereet. 


AuihoriEed 
forms  of 
signature  to 
memorandum. 


Saying  olause. 


Retnmof 
sfwdal  Com- 
mission. 

Index. 


into  writing,  and  shall  Terify  the  same  by  his  signature  in  the 
margin,  at  the  foot,  or  at  the  back  thereof. 

3.  The  memorandum  to  be  endorsed  on  or  written  at  the  foot  or  in 
the  margin  of  a  deed  acknowledged  by  a  married  woman  shall  be 
in  the  following  form  in  lieu  of  the  form  set  forth  in  sect.  84  of  the 
Fines  and  Eecoveries  Act : — 

**  This  deed  was  this  day  produced  before  me  and  acknowledged 
by  therein  named  to  be  her  act  and  deed  [or  their  several 

acts  and  deeds]  previous  to  which  acknowledgment  [or  acknow- 
ledgments] the  said  was  [or  were]  examined  by  me  separately 
and  apart  from  her  husband  [or  their  respective  husbands]  touching 
her  lor  their]  knowledge  of  the  contents  of  the  said  deed  and  her 
\or  their]  consent  thereto  and  [each  of  them]  declared  the  same  to 
be  freely  and  voluntarily  executed  by  her." 

4.  When  an  acknowledgment  is  taken  by  any  person  other  than 
a  judge,  the  following  declaration  shall  be  added  to  the  memo- 
randum of  acknowledgment  :-t 

''And  I  declare  that  I  am  not  interested  or  concerned  either  as  a 
''  party  or  as  a  solicitor  or  derk  to  the  solicitor  for  one  of  the 
'*  parties  or  otherwise  in  the  transaction  giving  occasion  for  the  said 
**  acknowledgment." 

5.  A  memorfindum  of  acknowledgment  purporting  to  be  signed 
according  to  any  of  the  following  forms  shall  be  deemed  to  be  a 
memorandum  purporting  to  be  signed  by  a  person  authorized  to 
take  the  acknowledgment : — 

(Signed)        A.B. 
A  Judge  of  the  High  Court  of  Justice  in  England, 
or  A  Judge  of  the  County  Court  of  , 

or  A  perpetual  Commissioner  for  taking  acknowledgments  of 

deeds  by  married  women, 
or  The  special  Commissioner  appointed  to  take  the  aforesaid 

acknowledgment. 

But  this  rule  is  not  to  derogate  from  the  effect  of  any  memo- 
randum purporting  to  be  signed  by  a  person  authorized  to  take  the 
acknowledgment,  though  not  signed  in  accordance  with  any  of  the 
above  forms. 

6.  Nothing  in  the  five  preceding  rules  contained  shall  make 
invalid  any  acknowledgment  which  would  have  been  valid  if  these 
rules  had  not  been  enacted. 

7.  Every  Commission  appointing  a  special  Commissioner  to  take 
an  acknowledgment  by  a  married  woman  shall  be  returned  to  the 
office  of  the  registrar  of  certificates  of  acknowledgments  of  deeds  by 
married  women,  and  shall  be  there  filed.    An  index  shaU  be  pre- 
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pared  and  kept  in  the  said  office,  giving  the  names  and  addresses 

of  the  married  women  named  in  all  such  Commissions  filed  in  the 

said  office  after  the  31st  December,  1882.    The  same  rules  shall  Searches. 

apply  to  searches  in  the  index  so  to  be  prepared  as  to  searches  in 

the  other  indexes  and  registers  kept  in  the  Central  Office. 

8.  The  costs  to  be  allowed  to  solicitors  in  respect  of  the  matters  Scale  of  coste. 
hereinafter  mentioned,  when  not  otherwise  regolaled  by  the  general 

orders  in  force  for  the  time  being  under  the  Solicitors'  Eemunera- 
tion  Act,  1881,  or  by  special  agreement,  shall  be  as  follows ;  any- 
thing in  the  Bules  of  the  Supreme  Court  as  to  costs,  dated  the  12th 
August,  1875,  to  the  contrary  notwithstanding : — 

Charges  under  the  Act  3^4  Will  IV.  c.  74  {the  Fines  and 
Recoveries  Act). 

For  the  indorsements  on  deeds  required  by  the  Fines  £  s.  d. 
and  Becoveries  Act,  to  be  entered  on  the  Court  BoUs  of 
Manors  of  the  memorandum  of  production  and  memo- 
randum of  entry  on  Court  Bolls,  to  be  signed  by  the 
Lord  Steward  or  Deputy  Steward,  each  indorsement  of 
memorandum  5s.,  together 0  10    0 

For  the  entries  on  the  Court  Bolls  of  deeds  and  the  in- 
dorsements thereon,  at  per  folio  of  72  words    0    0    6 

For  taking  the  consent  of  each  protector  of  settlement 
of  lands 0  13    4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands    0  13    4 

For  entries  of  such  surrenders  or  the  memorandums 
thereof  in  the  Court  Bolls,  at  per  folio  of  72  words    ....     0    0.    6 

9.  The  following  Bules  and  Orders  are  hereby  repealed,  except  Bepeal. 
as  to  certificates  not  lodged  before  the  1st  January,  1883,  of  ac- 
knowledgments by  married  women  of  deeds  executed  before  the 

1st  January,  1883,  and  the  affidavits  relating  thereto  : — 

The  General  Bules  of  the  Court  of  Common  Pleas,  Hil.  Term, 
1834. 

The  General  Bules  of  the  Court  of  Common  Pleas,  Trin.  Term, 
1834. 

The  General  Order  of  the  Court  of  Common  Pleas,  dated  the 
24th  November,  1862. 

The  General  Order  of  the  Court  of  Common  Pleas,  dated  the  13th 
January,  1863. 

10.  These  Bules  shall  take  effect  from  and  after  the  31st  De-  Commence- 
cember,  1882.  °^«^*- 
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ORDEE  AS  TO  COURT  FEES. 

The  following  order  as  to  Court  Fees  came  into  operation  on  the 
1st  January,  1883 : — 

I.  The  following  portion  of  the  schedule  to  the  order  as  to  Court 

Fees  made  on  the  28th  October,  1875,  is  hereby  repealed,  that  is 

to  say : — 

Lower  Scale.    Higher  Softle. 

On  taking  acknowledgment  of  a  deed  by  a    £   «.    J.     £    «.  d. 
married  woman 10    0      6    0    0 

And  instead  thereof  the  following  fees  shall  henceforth  be  charge- 
able in  respect  of  the  matters  hereinafter  mentioned  (namely) : 

Fees  under  the  Act  3^4  WUL  IV,  c.  74  {the  Fines  and  Recoveries  Act). 

For  taking  the  acknowledgment  of  a  married  woman  by  a    £    «.  d. 
Judge  of  the  High  Court  of  Justice 1     0    0 

To  a  perpetual  Commissioner  for  taking  the  acknowledg- 
ment of  a  married  woman  when  not  required  to  go 
further  than  a  mile  from  his  residence 0  13    4 

To  a  perpetual  Commissioner  when  required  to  go  more 
than  one  mile,  but  not  more  than  three  miles,  besides 
his  reasonable  travelling  expenses 110 

To  a  perpetual  Commissioner  where  the  distance  exceeds 
three  miles,  besides  his  reasonable  travelling  expenses    2    2    0 

Where  more  than  one  married  woman  at  the  same  time 
acknowledges  the  same  deed  respecting  the  same  pro- 
perty, these  fees  are  to  be  taken  for  the  first  acknow- 
ledgment only,  and  the  fees  to  be  taken  for  the  other 
acknowledgment  or  acknowledgments,  how  many  soever 
the  same  may  be,  shall  be  one  half  of  the  original  fees, 
and  so  also  where  the  same  married  woman  shaU  at  the 
same  time  acknowledge  more  than  one  deed  respecting 
the  same  property , 

To  the  Clerk  of  the  Peace  or  his  deputy  for  every  search    0    10 

To  the  same  for  every  copy  of  a  list  of  Commissioners, 
provided  such  list  shall  not  exceed  the  number  of  100 
names 0    5    0 

To  the  same  for  every  further  complete  number  of  60 
names,  an  additional 0    2    6 

For  every  official  copy  of  a  list  of  Commissioners,  provided 

such  list  shall  not  exceed  the  number  of  100  names    ..050 

For  every  further  complete  number  of  50  names, 
an  additional •......•     0    2    6 
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For  preparing  every  special  CommiBsion 1     0    0 

For  examining  the  certificate  and  affidavit,  and  filing, 

and  indexing  the  same 0    5     0 

Upon  the  return  of  a  special  Commission  to  the  Central 

Office 0    5    0 

For  every  search  in  the  registry  of  certificates  of  acknow- 
ments  of  deeds  by  married  women 0     1     0 

For  enrolling  recognizances,  deeds,  and  other  instruments 
per  folio  of  72  words,  including  the  certificate  of  enrol- 
ment endorsed  on  the  instrument,  but  not  including 
maps,  plans,  and  drawings,  which  are  to  be  charged  at 
their  actual  cost     0     1     0 

For  endorsing  a  certificate  of  enrolment  on  a  duplicate  of 
any  enrolled  instrument,  for  each  folio  of  the  instrument 
if  it  does  not  exceed  24  folios 0     0     6 

For  the  like  certificate  if  the  instrument  exceeds  24  folios    0  12    0 

For  office  copies  of  enrolled  instruments,  per  folio  of  72 
words 0    0    6 

For  examining  copies  of  enrolled  instruments  and  marking 
them  as  office  copies,  per  folio  of  72  words 0    0    2 


20  &  21  Vicr.  c.  57. 

An  Act  to  enable  Married   Women  to  diajyose  of  Rever8iona)*y 
Interests  in  Personal  Estate.  [26th  August,  1867. 

1.  After  the  Slst  day  of  December,  1857,  it  shall  be  lawful  for  Married 
every  married  woman  by  deed  to  dispose  of  every  future  or  re-  J^^  ^^ 
versionary  interest,  whether  vested  or  contingent,  of  such  married  reversionary 
woman  or  her  husband  in  her  right,  in  any  personal  estate  whatso-  ™^J^  "^ 
ever  to  which  she  shall  be  entitled  under  any  instrument  made  estate,  and  re- 
after  the  said  31st  day  of  December,  1857,  (except  such  a  settlement  ^^f^^^ 
as  after  mentioned,)  and  also  to  release  or  extinguish  any  power  estate,  and 
which  may  be  vested  in  or  limited  or  reserved  to  her  in  regard  to  ri^hte^to^a 
any  such  personal  estate,  as  fully  and  effectually  as  she  could  do  if  settlement  out 

she  were  a  feme  sole,  and  also  to  release  and  extinguish  her  right  ?^  ^^^  estate 

°  °       in  possession. 

or  equity  to  a  settlement  out  of  any  personal  estate  to  which  she, 

or  her  husband  in  her  right,  may  be  entitled  in  possession  under 

any  such  instrument  as  aforesaid,  save  and  except  that  no  such 

disposition,  release  or  extinguishment  shall  be  valid  unless  the 

husband  concur  in  the  deed  by  which  the  same  shall  be  effected, 

nor  unless  the  deed  be  acknowledged  by  her  as  hereinafter  directed: 
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provided  always,  that  nothing  herein  contained  shall  extend  to  any 
reversionary  interest  to  which  she  shall  become  entitled  by  virtue 
of  any  deed,  will  or  instrument  by  which  she  shall  be  restrained 
from  alienating  or  affecting  the  same. 

Deeds  to  be  2.  Every  deed  to  be  executed  in  England  or  Wales  by  a  married 
by  mawied^^  woman  for  any  of  the  purposes  of  this  Act  shall  be  acknowledged 
women  in  the  by  hor,  and  be  otherwise  perfected,  in  the  manner  in  and  by  the 
q^^'b^'s  &  ^^^  passed  in  the  third  and  fourth  years  of  the  reign  of  his  late 
4  Wm.  IV.  Majesty  King  William  the  Fourth,  intituled  **  An  Act  for  the 
posing  of  Abolition  of  Fines  and  Recoveries,  and  for  the  Substitution  of  more 
interests  in  or  simple  Modes  of  Assurance,''  prescribed  for  the  acknowledgment 
gowera  over  ^^^  perfecting  of  deeds  disposing  of  interests  of  married  women  in 
England  or  land ;  and  every  deed  to  be  executed  in  Ireland  by  a  married 
Wales.  woman  for  any  of  the  purposes  of  this  Act  shall  be  acknowledged 

by  4^T  "  ^7  ^®^'  ^^^  ^®  otherwise  perfected  in  the  manner  in  and  by  the 
Will.iy.c.92.  Act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  "An  Act  for  the 
Abolition  of  Fines  and  Eecoveries  and  the  Substitution  of  more 
simple  Modes  of  Assurance  in  Ireland,"  prescribed  for  the  acknow- 
ledgment and  perfecting  of  deeds  disposing  of  interests  of  married 
women  in  land  :  and  all  and  singular  the  dauses  and  provisions  in 
the  said  Acts  concerning  the  disposition  of  lands  by  married  women, 
including  the  provisions  for  dispensing  with  the  concurrence  of  the 
husbands  of  married  women,  in  the  cases  in  the  said  Acts  mentioned, 
shall  extend  and  be  applicable  to  such  interests  in  personal  estate 
and  to  such  powers  as  may  be  disposed  of,  released  or  extinguished 
by  virtue  of  this  Act,  as  fully  and  effectually  as  if  such  interests  or 
powers  were  interests  in  or  powers  over  land. 

The  powers  of      8»  Provided  always,  that  the  powers  of  disposition  given  to  a 

disposition       married  woman  by  this  Act  shall  not  interfere  with  any  power 

Act  not  to        which,  independently  of  this  Act,  may  be  vested  in  or  limited  or 

interfere  with  reserved  to  her,  so  as  to  prevent  her  from  exercising  such  power  in 

powers.  A^y  case,  except  so  far  as  by  any  disposition  made  by  her  imder 

this  Act  she  may  be  prevented  from  so  doing,  in  consequence  of 

such  power   having   been    suspended  or    extinguished    by  such 

disposition. 

4.  Provided  always,  that  the  powers  of  disposition  hereby  given 
to  a  married  woman  shall  not  enable  her  to  dispose  of  any  interest 
in  personal  estate  settled  upon  her  by  any  settlement  or  agreement 
for  a  settlement  made  on  the  occasion  of  her  marriage. 

6.  This  Act  shall  not  extend  to  Scotland. 


(    467    ) 

THE  DIVORCE  AND  MATRIMONIAL  CAUSES  ACT. 

20  &  21  Vict.  c.  85. 
An  Act  to  amend  the  Law  relating  to  Divorce  and  Matrimonial 
Causes  in  England.  [28th  August,  1857. 

21.  A  wife  deserted  by  her  husband  may  at  any  time  after  such  Wife  deeerted 
desertion,  if  resident  within  the  metropolitan  district,  apply  to  a  police  ^Ld^ay  *' 
magistrate,  or  if  resident  in  the  coimtry  to  justices  in  petty  sessions,  apply  to  a 
or  in  either  case  to  the  Court  for  an  order  to  protect  any  money  or  P^^  ™^S^ 
property  she  may  acquire  by  her  own  lawful  industry,  and  pro-  tioes  in  petty 
perty  which  she  may  become  possessed  of,  after  such  desertion,  "*^*^jf^  ^°' 
against  her  husband  or  his  creditors,  or  any  person  claiming  under 
him ;  and  such  magistrate  or  justices  or  Court,  if  satisfied  of  the 
fact  of  such  desertion  and  that  the  same  was  without  reasonable 
cause,  and  that  the  wife  is  maintaining  herself  by  her  own  industry 
or  property,  may  make  and  give  to  the  wife  an  order  protecting  her 
earnings  and  property  acquired  since  the  conmiencement  of  such 
desertion  from  her  husband  and  all  creditors  and  persons  claiming 
under  him,  and  such  earnings  and  property  shaU  belong  to  the  wife 
as  if  she  were  a  feme  sole  :  provided  always,  that  every  such  order, 
if  made  by  a  police  magistrate  or  justices  at  petty  sessions,  shall, 
within  ten  days  after  the  making  thereof,  be  entered  with  the  regis- 
trar of  the  County  Court  within  whose  jurisdiction  the  wife  is 
resident;  and  that  it  shall  be  lawful  for  the  husband,  and  any 
creditor  or  other  person  claiming  under  him,  to  apply  to  the  Court, 
or  to  the  magistrate  or*  justices  by  whom  such  order  was  made,  for 
the  discharge  thereof :  provided  also,  that  if  the  husband  or  any 
creditor  of  or  person  claiming  under  the  husband  shall  seize  or  con- 
tinue to  hold  any  property  of  the  wife  eif ter  notice  of  any  such  order, 
he  shall  be  liable,  at  the  suit  of  the  wife  (which  she  is  hereby  em- 
powered to  bring),  to  restore  the  specific  property  and  also  for  a 
sum  equal  to  double  the  value  of  the  property  so  seized  or  held 
after  such  notice  as  aforesaid :  if  any  such  order  of  protection  be 
made,  the  wife  shall  during  the  continuance  thereof  be  and  be 
deemed  to  have  been,  during  such  desertion  of  her,  in  the  like  posi- 
tion in  all  respect  with  regard  to  property  and  contracts,  and  suing 
and  being  sued  as  she  would  be  under  this  Act  if  she  obtained  a 
decree  of  judicial  separation. 

25.  In  every  case  of  a  judicial  separation  the  wife  shall,  from  the  In  case  of 

date  of  the  sentence  and  whilst  the  separation  shall  continue,  be  Judicial 

considered  as  a  feme  sole  with  respect  to  property  of  every  descrip-  wue  to  be 

tion  which  she  may  acquire  or  which  may  come  to  or  devolve  upon  jo^dered  a 

her ;  and  such  property  may  be  disposed  of  by  her  in  all  respects  as  respeot  to  pro- 

a  feme  sole,  and  on  her  decease  the  same  shall,  in  case  she  idiall  di^  P^  she  may 
'  '  acquire,  &o., 


468  APPENDIX. 

intestate,  go  as  the  same  would  have  gone  if  her  husband  had  been 
then  dead;  provided  that  if  any  such  wife  should  again  cohabit 
with  her  husband,  all  such  property  as  she  may  be  entitled  to  when 
such  cohabitation  shall  take  place,  shall  be  held  to  her  separate  use, 
subject,  however,  to  any  agreement  in  writing  made  between  her- 
self and  her  husband  while  separate, 
also  for  pur-        26.  In  every  case  of  a  judicial  separation  the  wife  shall,  whilst  so 
^^B  of  oon-    separated,  be  considered  as  a  feme  sole  for  the  purposes  of  contract 
suing.  and  wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil  pro- 

ceeding, and  her  husband  shall  not  be  liable  in  respect  of  any 
engagement  or  contract  she  may  have  entered  into,  or  for  any 
wrongful  act  or  omission  by  her  or  for  any  costs  she  may  incur  as 
plaintiff  or  defendant ;  provided  that  where,  upon  any  such  judicial 
separation,  alimony  has  been  decreed  or  ordered  to  be  paid  to  the 
wife  and  the  same  shall  not  be  duly  paid  by  the  husband,  he  shall 
be  liable  for  necessaries  supplied  for  her  use :  provided  also,  that 
nothing  shall  prevent  the  wife  from  joining  at  any  time  during  such 
separation,  in  the  exercise  of  any  joint  power  given  to  herself  and 
her  husband. 


THE  DIVORCE    AND   MATRIMONIAL  CAUSES 

AMENDMENT  ACT. 

21  &  22  Vict.  c.  108. 

An  Act  to  amend  the  Act  of  the  ttcentieth  and  ttcentt/^first  Victoria^ 

chapter  eighty-five.  [2nd  August,  1858. 

ProTisioiiB  7.  The  provisions  contained  in  this  Act  and  in  the  said  Act  of  the 

^^rty^f      twentieth  and  twenty-first  Victoria,  chapter  eighty-five,  respecting 

wife  to  extend  the  property  of  a  wife  who  has  obtained  a  decree  for  judicial 

^  ted^*^^      separation  or  an  order  for  protection,  shall  be  deemed  to  extend  to 

as  executrix,    property  to  which  such  wife  has  become  or  shall  become  entitled  aft 

^^»  executrix,  administratrix,  or  trustee  since  the  sentence  of  separation 

or  the  commencement  of  the  desertion  (as  the  case  may  be) ;  and 

the  death  of  the  testator  or  intestate  shall  be  deemed  to  be  the  time 

when  such  wife  became  entitled  as  executrix  or  administratrix. 

Order  for  8.  In  every  case  in  which  a  wife  shall  under  this  Act  or  under 

^^^ko,    *^®  ^^^^  -^^^  ^*  ^^  twentieth  and  twenty-first  Victoria,  chapter 

of  wife  to  be    eighty-five,   have  obtained  an  order  to  protect  her  earnings  or 

deemed  valid,  property,  or  a  decree  for  judicial  separation,  such  order  or  decree 

shall  until  reversed  or  discharged,  so  far  as  necessary  for  the 

protection  of  any  person  or  corporation  who  shall  deal  with  the  wife, 

be  deemed  valid  and  effectual ;  and  no  discharge,  variation,  or 

^  reversal  of  such  order  or  decree  shall  prejudice  or  affect  any  rights 
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or  remedies  wHcli  any  person  wonld  have  bad,  in  case  the  same  had 
not  been  so  reversed,  varied,  or  discharged  in  respect  of  any  debts, 
contracts  or  acts  of  the  wife  incurred,  entered  into,  or  done  between 
the  times  of  the  making  such  order  or  decree  and  of  the  discharge, 
variation  or  reversal  thereof ;  and  property  of  or  to  which  the  wife 
is  possessed  or  entitled  for  an  estate  in  remainder  or  reversion  at  the 
date  of  the  desertion  or  decree  (as  the  case  may  be)  shall  be  deemed 
to  be  included  in  the  protection  given  by  the  order  or  decree. 


THE  SETTLED  LAND  ACT,  1882. 

45  &  46  Vict.  c.  38. 

An  Act  for  facilitating  SaleSj  Leases  and  otlier  Dispositions  of 

Settled  Landy  and  for  promoting  the  execution  of  Improvements 

thereon.  [10th  August,  1882. 

I. — Pbeliminabt. 

1.— (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act,  1882.        Short  title; 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  com-  oommenoe- 
mence  and  take  effect  from  and  immediately  after  the  thirty-first  ^^  * 
day  of  December  one  thousand  eight  hundred  and  eighty-two,  which 
time  is  in  this  Act  referred  to  as  the  commencement  of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland.  extent. 

61. — (1.)  The  foregoing  provisions  of  this  Act  do  not  apply  in  the  Harried 
case  of  a  married  woman.  te^^^^  ted 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a  married 
woman,  would  have  been  a  tenant  for  life  or  would  have  had  the 
powers  of  a  tenant  for  life  imder  the  foregoing  provisions  of  this 
Act,  is  entitled  for  her  separate  use,  or  is  entitled  under  any  statute, 
passed  or  to  be  passed,  for  her  separate  property,  or  as  a  feme  sole, 
then  she,  without  her  husband,  shall  have  the  powers  of  a  tenant 
for  life  under  this  Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then  she 
and  her  husband  together  shall  have  the  powers  of  a  tenant  for  life 
under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for  life  and  a 
settlement  and  settled  land  shall  extend  to  the  married  woman 
without  her  husband,  or  to  her  and  her  husband  together,  as  the 
case  may  require,  and  to  the  instrument  under  which  her  estate  or 
interest  arises,  and  to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  for  giving  effect  to  the 
provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not  prevent 
the  exercise  by  her  of  any  power  under  this  Act.  > 
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Short  title. 

Periodical 
payments  in 
liea  of  at- 
tachment. 


Settlement 
of  wife's  pro- 
perty. 


Power  to  vaiy 
orders. 


Non-com- 
pliance with 
decree  deemed 
to  be  de- 
sertion. 


Custody,  &c. 
of  children. 


Act  to  apply 
to  England 
only. 


THE  MATEIMONIAL  CAUSES  ACT,  1884. 

47  &  48  Vict.  c.  68. 

An  Act  to  amend  the  Matrimonial  Causes  Acts. 

[14th  August,  1884. 

Whebsas  it  is  expedient  to  amend  the  law  as  to  the  restitation  of  conjugal 
rights  in  England : 

1.  This  Act  may  be  cited  as  the  Matrimonial  Causes  Act,  1884. 

d.  From  and  after  the  passing  of  this  Act  a  decree  for  restitation  of  conjugal 
rights  shall  not  be  enforced  by  attachment,  but  where  the  application  is  by  the 
wife  the  Court  may,  at  the  time  of  making  such  decree,  or  at  any  time  after- 
wards, order  that  in  the  event  of  such  decree  not  being  complied  with  within 
any  time  in  that  behalf  limited  by  the  Court,  the  respondent  shall  make  to  the 
petitioner  such  periodical  payments  as  may  be  just,  and  such  order  may  be 
enforced  in  the  same  manner  as  an  order  for  alimony  in  a  suit  for  judicial 
separation.  The  Court  may,  if  it  shall  think  fit,  order  that  the  husband  shall, 
to  the  satisfaction  of  the  Coiurt,  secure  to  the  wife  such  periodical  payment,  and 
for  that  purpose  may  refer  it  to  any  one  of  the  conveyancing  counsel  of  the 
Court  to  settle  and  approve  of  a  proper  deed  or  instrument  to  be  executed  by  all 
necessary  parties. 

8.  Where  the  application  for  restitution  of  conjugal  rights  is  by  the  husband, 
if  it  shall  be  made  to  appear  to  the  Court  that  the  wife  is  entiUed  to  any 
property,  either  in  possession  or  reversion,  or  is  in  receipt  of  any  profits  <n 
traae  or  earnings,  the  Court  may,  if  it  shall  think  fit,  order  a  settlement  to 
be  made  to  the  satisfaction  of  the  Court  of  such  proper^,  or  any  part  thereof, 
for  the  benefit  of  the  petitioner  and  of  the  children  of  the  marriage,  or  either  or 
any  of  them,  or  may  order  such  part  as  the  Court  may  think  reasonable  of  such  - 
profits  of  trade  or  earnings  to  be  periodically  paid  by  the  respondent  to  the 
petitioner  for  his  own  benefit,  or  to  the  petitioner  or  any  other  person  for  the 
benefit  of  the  children  of  the  marriage,  or  either  or  any  of  them. 

4.  The  Court  may  from  time  to  time  vary  or  modify  any  order  for  the 
periodical  payment  of  money,  either  by  altering  the  times  of  payment  or  by 
uicreasiug  or  diminishing  the  amount,  or  may  traiporarily  suspend  the  same  as 
to  the  whole  or  any  part  of  the  money  so  ordered  to  be  paid,  and  again  revive 
the  same  order  wholly  or  in  part,  as  the  Court  may  think  just. 

5.  If  the  respondent  shall  fail  to  comply  with  a  decree  of  the  Court  for 
restitution  of  conjugal  rights  such  respondent  shall  thereupon  be  deemed  to 
have  been  guilty  of  desertion  without  reasonable  cause,  and  a  suit  for  judicial 
separation  may  be  forthwith  instituted,  and  a  sentence  of  judicial  separation 
may  be  pronounced  although  the  period  of  two  years  may  not  have  elapsed  since 
the  failure  to  comply  with  the  decree  for  restitution  of  conjugal  rights ;  and 
when  any  husband  who  has  been  g^uilty  of  desertion  by  failure  on  ms  part  to 
comply  with  a  decree  for  restitution  of  conjugal  rights  has  also  been  g^ty  of 
adultery,  the  wife  may  forthwith  present  a  petition  for  dissolution  of  her 
marriage,  and  the  Court  may  pronounce  a  decree  nisi  for  the  dissolution  of  the 
marriage  on  the  grounds  of  adultery  coupled  with  desertion.  Such  decree  nisi 
shall  not  be  made  absolute  imtil  after  the  expiration  of  six  calendar  months 
from  the  pronouncing  thereof,  unless  the  Court  shall  fix  a  shorter  time. 

6.  The  Court  may,  at  any  time  before  final  decree  on  any  application  for 
restitation  of  conjugal  rights,  or  after  final  decree  if  the  respondent  shall  fail  to 
comply  therewith,  upon  application  for  that  purpose,  make  from  time  to  time- 
all  such  orders  and  provisions  with  respect  to  the  custody,  maintenance,  and 
education  of  the  children  of  the  petitioner  and  respondent  as  might  have  been 
made  by  interim  orders  during  the  pendency  of  a  trial  for  judicial  separation 
between  the  same  parties. 

7.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 
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ACCEPTANCE  of  promise  to  marry  must  be  proyed  on  an  action  for  breach 
of,  200. 

ACCOTTNTANT-GENERAL,  wife's  stock  in  name  of,  reduced  into  posses- 
sion of  lunatic  husband,  33. 

ACKNOWLEDGMENTS, 

of  deeds  b^  married  women,  61.    See  Appendix  and  Real  Estate. 
not  requisite  when  husband's  concurrence  dispensed  with,  69. 

ACTION. 

chose  in.    See  Choses  in  Action. 

by  husband  or  indorsee  on  wife's  bills  or  promissory  notes,  37. 
in  names  of  husband  and  wife  to  recover  wife's  chose  in  action,  37. 
against  a  married  woman,  73,  77,  78,  92,  103.    See  376  et  seq, 
against  the  husband  alone,  94. 
-     against  the  husband  and  wife  jointly,  under  thfe  Act  of  1874 . .  76,  376. 
under  the  Act  of  1882 . .  78,  92,  377. 
by  married  woman,  375. 

under  the  Act  of  1870 . .  330,  332,  386. 
under  the  Act  of  1882  . .  376,  393. 
by  married  woman  against  her  husband,  378,  394. 

ADEQUACY, 

of  allowance  to  wife  living  separate  from  her  husband,  104, 
not  a  question  for  the  jury,  105. 

ADMINISTRATION, 

when  husband  must  take  out,  to  wife,  38,  147. 

widow  entitled  to,  109. 

court  prefers  a  sole  to  joint  administration,  110. 

of  wife's  estate,  the  right  of  the  husband,  145. 

displaced  as  to  separate  property  by  wife's  will,  146. 

whether  husband's  right  diffplaoed  by  the  Act  of  1882  . .  146,  148,  421. 

where  wife  executrix  dies  intestate,  148. 

granted  to  next  of  kin  where  wife  had  protection  order,  149. 

ADMINISTIIATOR, 

husband  as  wife's,  entitled  to  her  choses  in  action,  38,  147,  288. 

right  of  the  husband  to  be  his  wife's,  145,  420. 

whether  affected  by  the  Act  of  1882 . .  421. 

property  received  by  husband  as  wife's,  liable  for  her  debts,  148. 

ADMINISTRATRIX, 

liability  of  husband  for  wife's  torts  as,  91. 

how  affected  bv  Act  of  1882  . .  92. 

consent  of  husband  to  his  wife's  acting,  formerly  required,  100. 

not  required  since  Act  of  1882 . .  101. 
a  married  woman  may  now  be,  as  if  tifeme  sole,  100. 
husband  not  liable  since  the  Act  of  1882  for  his  wife's  acts  as,  101. 
widow  usually  sole,  109. 
where  widow's  claim  is  disallowed,  110. 
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ADMmiSTEATEIX— continued. 

how  judicial  separation  affects  wife  being,  180. 
how  protection  order  affects  wife  being,  185. 
powers  and  liabilities  of  married  woman  as,  416. 

ADULTERY, 

of  husband,  effect  of,  on  deed  of  separation,  346. 
of  wife,  when  a  bar  to  her  equity  to  a  settlement,  66. 

relieves  husband  from  maintaining  her,  80,  107. 
effect  of,  on  husband's  liability  for  her  torts,  90. 
terminates  her  authority  to  bind  her  husband,  107. 
forfeits  her  right  to  administer  to  her  husband,  110. 
forfeits  her  right  to  dower,  130,  242. 

but  not  a  jointure,  242. 
ground  for  petition  in  Divorce  Court,  166. 
with  cruelty,  a  ground  for  divorce  petition  by  wife,  166. 
damages  for,  166,  172. 
definition  of  incestuous  adultery,  169. 
effect  of,  connivance  in,  172. 
condonation  of,  172. 
collusion  in,  172. 

adultery  of  a  petitioner  for  divorce,  174. 
no  bar  to  her  remedies  under  deed  of  separation,  346,  354. 

ADVANCES, 

to  a  wife  entitled  to  Separate  maintenance  recoverable  out  of  her  pro<« 

perty,  68. 
to  a  deserted  wife,  recoverable  from  husband,  106. 
whetibier  barred  by  period  of  limitation,  306. 

ADVERTISEMENT,  effect  of,  by  husband  that  he  will  not  be  answerable 
for  the  debts  of  his  wife  livmg  apart  from  him,  105. 

AFFIDAVIT, 

of  no  settlement,  or  that  settlement  does  not  affect  a  fund,  61. 
verifying  certificate  of  married  woman's  acknowledgment,   63.      See 

Appendix. 
by  wife  to  alienate  without  her  husband's  concurrence,  66. 

AFTER-ACQUIRED  PROPERTY  OF  THE  HUSBAND, 
covenant  to  settle,  seldom  inserted,  254. 
Hable  to  be  set  aside  in  case  of  bankruptcy,  264. 

AFTER-ACQUIRED  PROPERTY  OF  THE  WIFE, 
covenants  to  settle,  227,  247  et  8eq» 

under  the  Act  of  1882,  boimd  by  her  contracts,  98,  321,  393. 
liable  for  her  debts,  321,  397. 
not  liable  before  the  Act  of  1882  . .  308,  320. 
covenant  bv  husband  to  settle  wife's,  227. 
agreement  by  husband  and  wife  to  settle  infant  wife's,  227. 
power  of  wife  to  confirm  settlement  as  to,  228. 
mfant  wife  might  elect  as  to,  228. 
covenants  to  settle, 
objects  of,  247. 
effect  of  new  law  upon,  247. 
construction  of,  pnor  to  Act  of  1882  . .  247. 

when  binding  the  wife's  separate  property,  248. 
property  "otherwise  settled"  excluded  from,  248. 
property  included  in,  249—252. 
construction  of  covenants  to  settle  future  property  only,  260. 
construction  of  covenants  to  settle  present  and  future  property,  261 
etseq. 
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AFTER-ACQUIRED  PROPERTY  OF  THE  WIFE-coHfi/n/cJ. 
limited  to  property  acquired  during  the  coverture,  252. 
separate  property  bound  by  wife's  covenant,  252,  253. 
life  interests  generally  not  bound  by,  253. 
effect  of,  on  interests  under  powers,  254. 
will  of  married  woman,  operation  of,  on,  390. 

AGE,  lawful,  for  marriage,  10. 

AGENT, 

wife  agent,  husband  liable  for  her  torts,  91. 

for  her  contracts,  93,  100. 
contract  bywife  as  her  husband's,  93,  98,  99,  289,  396.    See  CoNTiULCTa 
BY  THE  Wife. 

AGREEMENT, 

by  husband  to  sell  wife's  chattels  real  bound  her  surviving,  22. 

to  mortgage  wife's  chattels  real,  25. 
for  settlement,  proof  that  it  does  not  affect  a  fund  in  court,  51. 
for  sale  of  wife's  real  estate,  60. 

for  compromise  of  suit  when  requiring  wife's  acknowledgment,  65. 
in  consideration  of  marriage,  204,  216.    See  Ain:£-NuFTlAL  Aqbeb- 
MENTS  and  Marriage  Agreements. 
must  be  positive  and  unqualified,  216. 
must  be  mtellieible  and  definite,  217. 
need  not  be  technical,  218. 

expression  of  intention  may,  with  circumstances,  constitute  an 
agreement,  218. 
of  infants,  224.    See  Infants. 

AGREEMENTS  FOR  SEPARATION.     See  Separation  and  Deeds  of 
Separation. 

AGRICULTURAL  HOLDINGS  ACT,  1883  . .  70. 

ALIEN,  wife  of,  whether,  might  be  sued  as  sole,  108  n. 

ALIENATION, 

by  the  husband  of  wife's  chattels  real,  22.    See  Husband  and  Chattels 

Real. 
by  the  wife  of  real  estate,  prior  to  the  Act  of  1882  .  ,59  et  seq, 
of  separate  real  estate,  59.    See  Real  Estate. 
of  separate  property,  302.    See  Separate  Propbrtt. 
of  property  since  the  Act  of  1882  . .  304. 
restraint  on  alienation  by  married  woman  ineffectual,  314. 

ALIMONY, 

what  it  is,  190. 

power  of  Divorce  Court  to  grant,  191. 

petition  for,  pendente  lite,  191. 

when  refused,  191. 

amount,  how  regulated,  192. 

when  payable,  192. 

when  it  ceases,  192. 

arrears  of,  192. 

effect  of  appeal  on,  192. 
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ALIMONY— continued. 
permanent  alimony, 
when  giyen,  193. 
principles  on  which  allowed,  193. 
when  it  begins,  194. 

refused,  194. 
effect  of  order  for,  194. 
savings  out  of,  194. 
wife  entitled  to  an   allowance  under  separation  deed  cannot  claim, 

pendente  lite,  347. 
relinquishment  of,  a  valuable  consideration  to  support  deed  of  separa- 
tion, 354. 

ANNUITY, 

of  wife  for  Hfe,  secured  by  bond,  41. 

right  of  wife  to,  formerly  suspended  by  marriage  with  grantor,  119. 

aecuB  since  the  Act  of  1882 . .  119. 
release  by  Ihe  husband  of  marital  rights  good  oonsideration  for  an 

annuity  in  a  separation  deed,  345. 
clause  for  cesser  of,  in  separation  deed,  not  ''usual,"  347. 
apportionable,  347. 

ANTE-NUPTIAL  AGBEEMENTS, 

compliance  with  Statute  of  Frauds,  198,  204. 

must  be  in  writing,  204. 

must  be  signed,  205. 

what  is  sufficient  signature,  205. 

consideration  must  be  stated  in,  205. 

may  be  collected  from  several  writings,  206. 

marriage  no  part-performance  of  parol,  206. 

what  acts  of  part-performance  of  parol  will  take  case  out  of  Statute  of 

Frauds,  206. 
parol,  when  rendered  valid  by  subsequent  recognition,  209. 

b^^  part-performance  by  some  oneother  than  the  party  chargeable,  209. 

will  made  in  pursuance  of,  no  part-performance  under  Statute  of 
Frauds,  210. 

recited  in  post-nuptial  settlement,  on  whom  binding,  210. 
if  incomplete,  no  part-performance,  211. 
are  binding  on  one  side,  though  not  performed  on  the  other,  211. 

and  on  behalf  of  issue  also,  21 1. 

but  if  covenants  are  conditional,  rule  is  different,  213. 

but  in  such  a  case  the  terms  must  be  unequivocal,  213. 
parties  to,  and  issue,  may  enforce,  214. 

also  former  children  of  wife,  214. 
distinction  between  purchasers  and  volunteers  imder,  215. 

executed  settlement  and  executory  agreement,  215. 
if  specific  performance  of,  decreed,  collaterals  are  included,  215. 
must  bo  positive  and  unqualified,  216. 
must  be  mtelligible  and  definite,  217. 
need  not  be  tecnnical,  218. 

expression  of   intention  may,  with  circumstances,  constitute  agree- 
ment, 218. 
construed  liberally,  220. 
case  of  bond  extinguished  at  law,  220. 
case  of  bond  not  extinguished  at  law,  221. 
by  infants,  224.    See  Infant. 
effect  of  ratification  of,  by  infant,  230. 
must  be  in  writing,  265. 
parol,  how  effected  by  part-performance,  265. 
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ANTE-NUPTIAL  BREACH  OF  TRUST  BY  WIFE, 
husband's  liability  for,  before  the  Act  of  1870 . .  72. 
Tinder  the  Act  of  1870. .  74. 
Tinder  the  Act  of  1874. .  75. 
under  the  Act  of  1882 . .  76. 
wife  not  liable  for,  before  the  Act  of  1870 . .  72. 
wife's  liability  for,  under  the  Act  of  1870. .  74. 
Tinder  the  Act  of  1874.  .74. 
Tinder  the  Act  of  1882  . .  77, 
summary  of  legislation  as  to  husband's  HabiHty  for,  419. 

ANTE-NUPTIAL  DEBTS  OF  WIFE, 

pro  tanto  a  bar  to  her  equity  of  settlement,  47,  56, 
nusband's  liability  for,  if  married  before  the  Act  of  1870  . .  72. 

terminated  with  the  coyerture,  72. 

under  the  Act  of  1870 . .  73,  376. 

Tmder  the  Act  of  1874  . .  74,  76,  376,  418. 

under  the  Act  of  1882 . .  76,  377,  419. 
wife's  liability  for,  if  married  before  the  Act  of  1870 . .  72,  142,  417. 
wife  not  absolutely  released  from,  72. 
wife's  liability  for,  Tinder  the  Acts  of  1870  and  1874 . .  73,  376. 

tmder  the  Act  of  1882 . .  77,  376,  419. 
husband's  liability  for,  Tmder  the  Act  of  1874  ceased  on  wife's  death,  76. 
remedies  for  recovery  of,  imder  the  Act  of  1882  . .  78,  377. 
before  the  Act  of  1882,  husband  not  liable  for,  after  wife's  death,  153. 
since  the  Act  of  1882,  is  liable  to  the  extent  of  her  property  received  by 

him,  153. 
summary  of  legislation  as  to  husband's  liability  for,  419. 

ANTE-NUPTIAL  TORTS  OF  WIFE, 

husband's  liability  for,  if  married  before  the  Act  of  1870 . .  72. 
imder  the  Acts  of  1870  and  1874  . .  74. 
Tmder  the  Act  of  1882 . .  76. 
extent  of  wife's  liability  for,  Tmder  the  Act  of  1882  , .  77. 

ANTICIPATION.    Bee  Eestbaint  on  ANnciPATioiir. 

APPOINTMENT,  POWER  OF, 

married  woman  with,  oyer  i^  estate  could  contract,  65. 

execution  of  general,  by  a  married  woman,  renders  property  liable  to 

her  debts,  99,  310,  398. 
gift  in  defaTiIt  of,  confers  vested  interest,  254. 
property  appointed  Tmder,  when  boimd  by  covenant,  254. 

when  formerly  liable  to  debts  of  a  married 
woman,  309. 

ARBITRATION, 

submission  to,  formerly  revoked  by  marriage  of  woman,  29. 
not  now  revoked,  30. 

ARREARS, 

of  dower,  six  years  recoverable,  130. 

of  rent  of  wife's  estate,  right  of  hTisband  to  recover,  after  wife's  death, 

149. 
of  pin-money,  one  year  recoverable,  326.    See  Pin-Monby. 

ARTICLES  FOR  A  SETTLEMENT, 
specific  performance  of,  234. 
post-nuptial  settlement  should  conform  to,  234. 
executory  in  their  natTire,  235. 
« issue,"  construction  of,  236. 
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AETICLES  FOE  A  SETTLEMENT— «m«nttcd, 
ante-nuptial  settlement  supersedes,  236. 

except  where  expressed  to  be  in  pursuance  of,  237. 
or  wnere  boi^  are  ante-nuptial,  238. 
but  articles  may  be  shown  to  be  the  final  contract,  238. 
rectification  of  settlement,  237. 

evidence  required,  237. 
rectification  of,  on  the  ground  of  mistake,  238. 
**  all  usufd  powers,"  construction  of,  240. 
specific  performance  of,  not  decreed  against  purchasers  without  notice, 

240. 
clause  in,  providing  for  separation,  disregarded,  241. 
when  enforced  in  favour  of  one  party  whose  part  of  the  contract  is 
unfulfilled,  242. 

AETICLES  OP  SEPARATION,  when  enforced,  354. 

ASSAULT, 

aggravated  assault  by  husband,  ^und  for  judicial  separation,  179. 
custody  of  children,  after  conviction  for,  182. 

ASSENT  OP  HUSBAND, 

to  will  of  his  wife  under  the  old  law,  389. 

might  be  retracted  before  probate,  389. 
necessi^  for,  aboliahed  by  the  Act  of  1882 . .  390. 

ASSETS  OP  HUSBAND, 

the  wife's  right  of  exoneration  out  of,  66. 

wife's  property  constituting,  liable,  since  the  Acts  of  1874  and  1882,  to 

wife's  ante-nuptial  debts,  75. 
paraphernalia  were,  for  his  debts,  113,  114. 
marshalling  in  favour  of  widow,  114. 
when  property  of  the  wife  lent  or  entrusted  to  her  husband  becomes, 

410. 

ASSIGNEE, 

of  wife's  chose  in  action  must  reduce  it  into  possession,  39. 

position  of,  depended  upon  when  the  chose  in  action  was  capable  of 

reduction  into  possession,  39. 
trustee  in  bankruptcy  could  not  fonnerly  sue  in  his  own  name  for 

wife's  chose  in  action,  43. 
of  wife's  property  from  husband  where  bound  by  equity  to  a  settlement, 

48. 

See  Eqttity  to  ▲  Settlement. 

ASSIGNMENT, 

of  wife's  chose  in  action,  38. 

valueless,  unless  followed  by  a  reduction  into  possession,  39. 
where  it  became  capable  of  such  reduction  after  assignment,  40. 
where  both  at  the  time  of  the  assignment  and  afterwards  it  wtU9 

capable  of  reduction  iQto  possession,  40. 
of  wife's  life  iQtereet  in  a  fund,  40. 
release  as  inoperative  as  assignment,  41. 
effect  of  wife's  consent  in  Court,  42. 
of  reversionary  chose  in  action  not  rendered  yalidby  the  prior  interests 

being  vested  in  the  wife,  42. 
of  chose  in  action  by  bankruptcy  of  husband  subject  to  role  of  reduction 
into  possession,  43. 
effect  of  assignment  under  Malins'  Act,  43. 

ATTOENEY,  warrant  of,  formerly  revoked  by  wife's  mairiage,  29. 


INDEX.  467 

ATTOENEY  GENEEAL,  information  by,  for  forfeiture  of  property  under 
Marriage  Acts,  14. 

AWABD,  effect  of,  on  wife's  chose  in  action  formerly,  38. 


BALANCE, 

of  wife  at  bankers  is  not  a  deposit  but  a  chose  in  action,  18. 
is  her  personal  chose  in  action,  31. 

BANEEUPTCY, 

effect  of  husband's,  on  wife's  chose  in  action,  43.    See  Choses  in 
AcnoN. 

upon  bankruptcy  of  husband,  wife's  separate  property  liable  for  her  ante- 
nuptial debts,  72. 

effect  of,  upon  the  husband's  covenants  to  settle  his  future  property, 
254. 

effect  of,  on  ante-nuptial  settlements,  255. 

on  post-nuptial  and  voluntary  settlements,  276. 

when  husband's  intcSrest  under  a  settlement,  ceases  on,  256. 

limitation  over  of  husband's  own  property  on,  invalid,  259. 
except  to  extent  of  wife's  fortune,  260. 

limitation  until  he  incumber,  may  be  good,  259. 

covenant  in  settlement  to  pay  a  sum  on,  invalid  against  creditors,  259. 

settlements  by  non-traders,  when  void  on  bankruptcy,  276. 

whether  provisions  of  Bankruptcy  Act  of  1883  retrospective,  277. 

meaning  of  word  "  purchaser    in  Bankruptcy  Act,  1869 . .  278. 

onus  of  solvency  at  date  of  voluntary  settlement  on  settlor,  278. 

semUey  policy  of  assurance  oSected  under  the  Act  of  1883  not  affected  by, 
299. 

whether  separate  property  subject  to  a  restraint  on  anticipation  affected 
by,  322. 

married  woman  trading  separately,  liable  to,  332,  380. 

aecus,  before  the  Act  of  1882,  except  in  certain  cases,  332. 

married  woman  not  a  trader,  whether  liable  to,  401. 
her  right  to  prove  in  her  husband's,  410. 

debts  in  general  paid  pan  tHXMu  in,  412. 

exception  introduced  oy  the  Act  of  1882,  where  the  wife  is  a  creditor  of 
her  husband,  412. 

BANKRUPTCY  ACT,  1883, 

whether  provision  of,  as  to  settlements,  is  retrospective,  277. 
saving  clause  in,  as  to  married  women,  402. 

BANNS, 

publication  of,  7. 

difference  between  banns  and  licence,  10. 

BASTAEDS,, 

legitimation  of,  2. 

not  entitled  to  inherit  land  in  England,  3,  n. 

laws  of  affinity  apply  to,  169. 

BENEFIT  BTJILDINa  SOCIETY.     See  Indttstbial  aio)  Provident 
Society. 

BIGAMY, 

with  adultery,  ground  for  divorce,  166. 
definition  of,  170. 

hh2 
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BILL  OP  EXCHANGE, 

to  wife  formerly  negotiable  by  husband  alone,  18. 

husband  alone  could  sue  upon  it,  37. 
payable  to  wife  when  sole,  37. 

m  what  case  judgment  upon,  wiU  survive  to  wife,  38. 
since  Act  of  1882  married  woman  may  sue  on,  332. 

BILLS  OF  EXCHANGE  ACT,  1882,  how  it  affects  married  women,  100. 

BILLS  OF  SALE  ACT,  1878, 

post-nuptial  settlement  ol  chattels  must  be  registered  under,  275. 
provisions  of,  27o. 

BOND, 

receipt  of  interest  on,  by  husband,  not  a  reduction  into  possession,  34. 

to  wife  if  not  reduced  into  possession  survived  to  her,  35. 

securing  annuity  to  wife,  41. 

formerly  extinguished  at  law  by  marriage,  but  subsisted  in  equity,  220, 

221. 
treated  as  an  agreement  in  equity,  220. 
case  of  bond  not  extinguished  at  law  by  marriage,  221. 
different  relief  on,  at  law  and  in  equity,  223. 
since  the  Act  of  1882  married  woman  may  sue  on,  332. 

BEEACH  OF  PROMISE,  to  marry,  199.    See  Pbomise  to  Mabby. 

BREACH  OF  TRUST, 

ante-nuptial,  by  wife,  74.    See  Ante-nttptial  Breach  of  Trust. 

liability  of  married  woman  for,  92,  143,  311,  416. 

what  income  of  a  married  woman  will  be  impounded  to  make  good,  31 1, 

323. 
husband  not  liable  for  his  wife's,  92,  101. 

BROTHEL,  wife  may  be  indicted  for  keeping,  85. 

BURIAL, 

of  deceased  wife,  husband  liable  for  cost  of,  107,  163. 
of  deceased  husband,  widow  when  liable  for,  141. 

BURTHEN  OF  PROOF, 

in  action  for  goods  supplied  to  wife  when  living  with  her  husband,  94. 

when  living  separate  from  her  hus- 
band, 102,  103. 
how  affected  by  the  Act  of  1882 . .  95,  103. 


CANON  LAW, 

^timating  bastards,  2. 

;  marriage,  9, 


rule  as  to  le^timating  bastards,  2. 
hours  prescribed  by,  for  celebrating  ] 
facility  of  divorce  by,  156. 

CANONICAL  HOURS,  for  marrying,  9. 

CANTERBURY  (ARCHBISHOP  OF),  Hoence  by,  7. 

CASH  OF  WIFE,  at  bankers,  17. 

CERTIFICATE, 

of  married  woman's  acknowledgment,  63.    See  Appendix. 

necessity  for,  abolished  by  the  Conveyancing  Act,  1882.  .63. 

CHANCERY,  whether  divorce  anoientiy  decreed  by  the  Court  of,  162. 

CHASTITY,  want  of,  when  a  defence  to  an  action  for  breach  of  promise,  201. 
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CHATTELS  PEESONAL,  IS— 20. 

under  the  law  before  the  Act  of  1882, 

respective  interests  of  husband  and  wife  in  their,  16,  17» 
of  husband,  17. 

wife's,  in  possession,  husband's  power  oyer,  17. 
what  are  chattels  personal  in  j^ssession,  17. 
wife's,  since  the  Act  of  1882,  remam  her  own,  20. 
voluntary  settlement  of,  not  within  27  Eliz.  c.  4,  s.  6.  .261. 
post-nuptial  settlement  of,  must  be  registered,  275. 
m  ante-nuptial  settlement  may  be  repriced  by  others,  275. 
comprised  m  registered  bills  of  sale,  not  in  tne  order  and  disposition  of 

settlor,  276.^ 
separate,  undisposed  of  by  wife,  belong  to  her  husband  on  her  deathy 
288. 

CHATTELS  EEAL  OP  WIPE, 
before  the  Act  of  1882, 

effect  of  marriage  on,  21. 

belonged  to  wife  if  she  survived,  unless  disposed  of  by  husband  in 
his  lifetime,  21. 

belonged  to  husband  if  he  survived,  22. 

assignment  of  trust  term,  how  far  valid,  22. 

aHenation  by  husband  of,  22,  23. 

mortgage  of,  by  husband,  23. 

right  of  husband  over,  extended  to  contingent  reversionary  interest, 
24. 

liable  to  forfeiture  and  execution  for  husband's  debt,  25. 
since  the  Act  of  1882, 

right  of  husband  to,  during  coverture,  abolished  by  the  Act  of 
1882.  .25. 
imdisposed  of,  husband's  right  to,  by  surviyorship,  25,  288. 
right  of  wife  to,  by  survivorship, 

before  the  Act  of  1882.  .117. 

since  the  Act  of  1882.  .117. 
when  husband  must  take  out  administration  to  recover,  147. 

CHILDEEN, 

legitimation  of,  by  subsequent  marriage,  2. 

no  independent  claim  to  equity  to  a  settlement,  52. 

could  only  claim  under  the  mother,  53. 

but  their  interests  always  considered  in  decree,  53. 

after  decree,  their  claim  could  not  be  waived  by  wife,  53. 

liability  of  father  to  maintain,  81,  361. 

no  direct  liability  on  married  woman  before  the  Act  of  1870.  .81,  361. 

liability  of  married  woman  under  the  Act  of  1870.  .82. 

under  the  Act  of  1882.  .82,  417,  419. 
husband  to  maintain  his  wife's  prior  children,  83. 
debts  of,  liability  of  parent  for,  83. 

liability  of  husband  for  support  of,  when  with  separated  wife,  106. 
interest  of,  under  a  settlement,  178. 

custody  of,  in  cases  of  divorce  and  judicial  separation,  182. 
principles  upon  which  Divorce  Court  acts,  182. 
regarded  as  purchasers  under  a  marriage  settlement,  211,  214. 
may  compel  performance  of  marriage  articles,  214,  215. 
See  Infant;  Maintenaitoe. 

OHOSES  IN  ACTION  OF  WIPE, 

her  right  to,  how  affected  by  the  Act  of  1882  • .  31. 

before  the  Act  of  1882,  her  right  not  divested  by  marriage,  31. 

of  what  they  consist,  31. 
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OHOSES  IN  ACTION  OP  WIFE— confinwee^. 
husband's  right  to,  32. 
what  was  a  redaction  into  possession,  33,  37. 
what  was  not  a  reduction  into  possession,  34. 
possession  of,  by  husband  as  executor,  34. 
transfer  of,  to  joint  names  of  husband  and  wife,  34. 
assignment  of,  by  husband,  36,  38 — 44.    See  Assignment. 
right  to  reduce  into  possession  terminated  by  dissolution  of  marriage,  36. 

judicial  separation,  36. 
protection  order,  36. 
who  entitled  to,  on  death  of  divorced  wife,  36. 
reduction  must  be  by  husband  as  such,  36. 
how  recoyered,  37. 

peculiarity  as  to  wife's  negotiable  securities,  37. 
m  what  cases  judgment  suryiyed  to  wife,  37. 
effect  of  joint  decree,  38. 
an  award,  38. 

failure  by  husband  to  reduce  into  possession,  38. 
when  husband's  next  of  kin  entitled  in  equity,  38. 
effect  of  bankruptcy  of  husband  on,  43* 
disposal  of,  imder  Malins  Act,  43. 
where  husband  considered  a  purchaser  of,  by  settlement,  the  wife's  right 

barred,  67. 
of  widow,  1 1 7—1 19.    See  also  Widow. 
doctrine  of  right  of  widow  to,  by  suryiyorship,  unimportant  since  the 

Act  of  1882 . .  118. 
are  now  wife's  separate  property,  118. 
formerly,  if  not  reduced  into  possession  by  husband,  suryiyed  to  widow, 

118. 
right  of  widow  by  suryiyorship,  could  not  be  defeated  by  husband's 

election,  118. 
when  wife's  representatiye  entitled  to  sue  for,  119. 
causes  of  action  suryiying  to  widow,  119. 
where  graiitor  of  annuity  married  annuitant,  widow  suryiying  entitled 

to  annuity,  119. 
husband  must  take  out  administration  to  recoyer,  147. 
right  of  husband  to,  on  death  of  wife,.  147. 
wife's  undisposed  of  separate,  husband  entitled  to,  148,  288. 

husband's  trustee  m  bankruptcy^  entitled  to,  289. 
ante-nuptial  agreement  by  infant  wife  as  to,  226. 

CLANDESTINE  MAEBIAGES, 
how  regarded  in  England,  4. 
rendered  null  by  Lord  Hardwi(^e's  Act,  6. 

CLERGYMAN, 

formerly  necessary  to  a  perfect  marriage,  6,  7. 
penalty  on,  for  omciating  at  an  infornuil  marriage,  8. 

COEEOION  OF  WIPE  BY  HUSBAND,  when  presumed,  84,  83.    See 
Ceiminal  Offisnoes  of  Wifb. 

COHABITATION, 

raises  presumption  of  authority  of  woman  to  pledge  th9  xsian's  ctedit, 

94,  97. 
effect  of  renewal  of,  on  separation  deed,  349. 
what  constitutes  renewal  of,  360.  > 

COLLUSION, 

a  bar  to  a  decree  for  diyoroe,  172. 
what  constitutes,  173. 
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COMMISSIONEBS,  for  taking  aoknowledgmente  of  manied  women,  62. 
See  AppEin>iz. 

COMPANY, 

glares  or  stock  in,  when  separate  property,  19. 
liability  of  married  woman  as  conmbutory,  77. 
when  not  bound  to  jU)cept  married  woman  as  shareholder,  295. 

COMPEOMISE, 

of  matrimonial  suit  not  contrary  to  the  poHcy  of  the  law,  339. 

constitutes  good  consideration  for  deed  of  separation^ 
339. 
power  of  the  wife  under  the  old  law  to  enter  into,  339. 

CX)NGUBBENCE,  of  guardians  does  not  render  the  acts  of  infants  binding, 
225. 

CONDONATION  OF  ADULTEEY, 
bar  to  decree  for  divorce,  172. 
what  constitutes,  172. 
how  condoned  offence  reyiyed,  173. 

CONFIEMATION, 

of  settlement  by  infant  wife  when  discoyert,  228. 
by  election  during  coyerture,  228. 
by  infant  husband,  228. 

CONNIVANCE, 

a  bar  to  a  decree  for  diyorce,  172. 
what  constitutes,  172. 

CONSENT, 

-  of  minor's  g^uardians  to  marriage,  12. 
of  wife  to  waiye  her  equity,  50.    See  Eqttity  to  Settlement. 

CONSIDERATION, 

of  marriage,  parties  within,  211,  214. 

the  most  valuable  of  all,  220. 
in  post-nuptial  settlements,  264  et  aeq, 
separation  a  sood,  for  promise  to  pay,  349,  352. 
what  is  yaluaole,  in  deed  of  separation,  353. 

CONTINGENT  INTEREST,  when  bound  by  covenant  to  settle  after-acquired 
property,  250. 

CONTINGENT  BEVEESIONARY  INTEREST,  wife's,  in  chattels  real 
could  be  disposed  of  by  husband,  23. 

CONTRACT, 

power  of  mBnied  woman  to  contract  under  the  Act  of  1882 . .  143,  293, 

385,  392. 
by  husband  for  his  wife's  maintenance,  58. 
by  married  woman  to  sell  property,  64,  65. 

to  take  shares  in  a  company,  77. 
by  wife  involving  fraud  does  not  render  her  husband  liable,  91. 
by  married  woman  during  cohabitation,  93 — 101. 
by  wife  as  agent  of  her  husband,  93  et  aeq.^  396. 
presumption  of  her  authority  to  make,  93. 
extends  te  necessaries  only,  94. 
how  restricted  and  rebutted,  94. 
burden  of  proof  in  action  against  husband  on,  94. 

effect  of  the  Act  of  1882  on,  95,  98,  103,  396. 
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CONTRAUT-^continued, 

-what  are  necessaries,  96,  97. 
'when  husband  not  liable  on  wife's,  96. 
by  wife  duriag  absence  of  husband,  96. 
by  woman  held  out  as  wife,  97. 
liability  of  wife  on,  under  the  Act  of  1882 . .  98. 
by  married  woman  binds  her  property  unless  contrary  be  shown,  98. 
by  married  woman  when  living  separate  from  her  husband,  101 — 108. 
prinid  facie  no  authority  to  bind  husband,  102. 
liabilily  of,  on,  how  displaced,  103. 
husband's  liability  for  wife's,  effect  of  separation  on,  104. 

of  his  request  to  her  to  return  on,  104. 
husband  not  liable  on  wife's,  where  he  makes  her  an  allowance,  104. 

is  liable  if  maintenance  unpaid,  105. 
by  wife  of  lunatic,  when  binding  on  him,  106. 
by  deserted  wife  for  necessaries  for  children,  106. 

for  certain  legal  expenses,  106. 
by  wife,  when  husband  a  felon,  108,  332. 

or  fJien,  108,  n. 
by  infant  wife  to  bury  husband,  141. 
by  infant  husband  to  bury  wife,  153. 
what  "  contract"  in  the  Act  of  1882  includes,  143. 
requirements  of  Statute  of  Frauds  as  to,  198. 
to  marry,  199. 

eTidence  in  action  on,  199. 

what  is  breach  of,  200. 

what  excuses  breach  of,  201. 
in  restraint  of  marriage  void,  203. 
in  consideration  of  marriage,  204  et  aeq, 
husband  now  no  power  to  bind  wife's  property  by,  226. 
by  infant  incapable  of  ratification,  230. 
of  assurance,  power  of  married  woman  to  enter  into,  296. 
before  the  Act  of  1882, 

power  of  a  married  woman  to,  307. 

to  contract  for  a  separation,  339. 

position  of  a  inarried  woman  as  to,  308,  399. 
under  the  Divorce  Acts,  417. 

created  no  personal  obligation,  308. 

bound  what  property,  308,  320. 

whether  property  over  which  a  married  woman  had  general 
power  of  appomtment,  bound  by,  309. 

no  personal  liabOify  on  termination  of  tiie  coverture,  310. 
since  the  Act  of  1882, 

power  of  a  married  woman  to,  143,  293,  296,  386,  392. 

effect  of  execution  of  general  power  by  a  married  woman,  99,  310. 

a  married  woman's  present  and  future  property  bound  by,  98,  310, 

,  321,393. 

liability  of  a  married  woman  in  respect  of,  396,  399. 

by  married  woman  as  agent  of  her  nusband,  99,  396. 

CONTBIBUTOEY, 

married  woman's  liability  as,  under  Joint  Stock  Companies  Acts,  77. 

CONVEYANCE, 

by  woman  during  courtship,  27.    See  Fraud  on  Mamtal  Eight. 
by  married  woman  of  real  estate,  59—70.     See  Ekal  Estatb. 
since  the  Act  of  1882 . .  60. 
under  Settled  Land  Act,  1882 . .  69. 
voluntary,  void  against  subsequent  purchasers  for  value  under  27  Eliz, 
C.4..279. 
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CONTETANOE— conWnued. 
by  husband  to  his  wife,  388. 
by  maixied  woman  being  a  bare  trustee,  414. 

CONVEYANCING  ACT,  1881,  power  under,  to  remove  restraint  on  antici- 
pation, 99,  324. 

COPYHOLDS, 

provisions  in  Fines  and  Eecoveries  Act  respecting,  61,  66. 
within  27  Eliz.  c.  4 . .  282. 

COEPUS, 

of  separate  property,  a  married  woman's  power  over,  302. 

where  life  interest  followed  by  general  power,  309, 
398. 
of  a  non-income-producing  fund  subject  to  a  restraint  on  anticipation,. 
313. 

COSTS, 

of  husband  in  action  for  wife's  ante-nuptial  debt,  75,  77. 
payable  out  of  wife's  separate  estate,  76,  77. 
married  woman's  liability  for,  under  Act  of  1882 . .  77,  98. 
of  husband  not  liable,  by  whom  payable,  78. 

creditor  may  add  such  costs  to  his  debt  as  against  the  wife,  79. 
in  actions  by  or  against  married  women,  98. 
of  wife  in  matrimonial  causes,  195. 
practice  of  Divorce  Court  as  to,  195. 
where  wife  has  separate  property,  196. 
of  action  to  set  aside  settlement,  274. 
of  husband  in  action  against  him  and  his  wife  jointly,  377. 
security  for,  when  required  from  married  woman,  378. 
stakeholder,  when  entitled  to,  383. 

COVENANT, 

in  restraint  of  marriage  void,  203. 

to  settle  after-acquired  property  of  wife,  227,  247.  See  Aftee-Acquieed 

Property. 
in  deed  of  separation, 

by  husband,  that  wife  may  live  separate,  342. 
that  he  will  not  molest  her,  342. 
for  the  enjoyment  by  her  of  her  separate  property,  345. 
for  securing  maintenance  to  wife,  345. 
by  wife,  not  to  molest  her  husband,  347. 

for  indemnity  to  husband  against  her  debts,  349. 

COVEETUEE, 

old  doctrine  of  merger  of  the  wife  in  the  husband,  17,  86,  90,  113,  284, 

304,  339,  385,  387,  389. 
effect  of  termination  of,  on  the  husband's  liability  for  wife's  torts,  90. 

for  wife's  breaches  of 
trust,  01. 
inability  of  husband  to  transfer  property  to  wife,  387. 
old  doctrine  abolished  by  the  Act  of  1882 . .  115,  387. 
husband  and  wife  now  able  to  convey  to  each  other,  389.^ 
of  woman  married  since  the  Act  of  1882,  when  ceasing  as  regards 
Statute  of  Limitations,  378,  434. 

CEEDITOES, 

remedies  of,  in  respect  of  ante-nuptial  debts  of  wife  since  the  Act  of 

1882 . .  78. 
of  husband,  could  take  paraphernalia,  113. 
of  an  intestate,  have  no  priority  over  widow's  right  of  dower,  129. 
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CSLEDTHOBS—continued. 

post-nuptial  settlement  yoid  against,  210. 

even  when  founded  on  ante-nii^tial 
parol  agreement,  210. 
where  limitations  oyer  on  bankruptcy  or  insolyency  are  yalid  or  void 

against,  257,  258,  259. 
covenant  in  settlement  to  pay  a  sum  on  bankruptcy,  void  against,  259. 
settlement  with  intent  to  demiud,  void,  268. 
who  may  impeach  a  settlement,  272. 
rights  of  subsequent  creditors,  272. 
right  of,  to  impeach  post-nu]ptial  settlement,  273. 
barred  by  Statute  of  Limitations,  274. 
how,  miist  sue,  274. 

all  entitled  when  settlement  set  aside,  274. 
^ift  by  husband  to  wife,  when  invalid  as  against,  296. 
investment  by  husband  in  fraud  of,  296. 
entitled  to  premiums  where  policy  effected  and  premiums  paid  in  fraud 

of,  298. 
what  separate  property  available  for,  before  the  Act  of  1882 . .  308,  320. 

since  the  Act  of  1882 . .  310, 321, 400. 
how  restraint  on  anticipation  affects,  320,  321,  322. 
deed  of  separation  when  good  against,  353. 

OEIMINAL  OFFENCES  BY  WIFE, 
her  liability  for,  84. 
when  coercion  presumed,  84. 
when  jointly  indicted  with  husband,  85. 
whether  coercion  a  defence,  in  misdemeanor,  85. 

treason,  85. 
murder  or  robbery,  86. 
paramour  of  wife  may  be  convicted  of  larceny,  86. 
provisions  of  Act  of  1882  as  to  larceny  by  wife  when  deserting,  86. 
husband  and  wife  at  common  law  incapable  of  giving  evidence  for  or 

against  each  other  in  criminal  proceedings,  86. 
exceptions,  87. 

provisions  of  the  Act  of  1882  as  to,  88. 
meaning  of  **  leaving  or  deserting  "  in  the  Act  of  1882 .  •  89. 
provisions  of  tiie  Act  of  1884  as  to,  396,  444. 

CBIMINAL  PEOCEEDINGS, 

by  a  married  woman  for  the  protection  of  her  separate  property,  88,  381, 

395. 
liability  of  married  woman  to,  84,  396. 
evidence  of  husband  and  wife  in,  87,  88,  381,  396. 

OEUELTY,  of  husband  justifies  hia  wife  in  leaving  him,  103. 

OEUELTY  WITH  ADULTEEY, 
a  ground  for  divorce,  166. 
what  is  leffal  cruelty,  170. 
not  the  only  good  ground  for  a  deed  of  separation,  336. 

OUETESY, 

reason  why,  allowed  out  of  trust  but  dower  not,  121. 

initiate,  150. 

consummate,  150. 

requisites  for  tenancy  by  the,  150. 

what  is  sufficient  seisin  m  law  by  the  wife,  151. 

wife's  interest  must  be  in  possession,  151. 

out  of  wife's  separate  real  estate,  152,  288,  420. 

tenant  by  the,  has  rights  of  tenant  for  Hfe,  153. 

the  husband's  right  to,  not  taken  away  by  the  Act  of  1882 . .  152,  391,  420. 

CUSTODY  OF  CHTLDEEN.    Bee  Infant. 
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DAMAGES* 

claim  for,  in  suits  for  divorce,  166,  172. 

judicial  separation,  172. 
for  breach  of  promise  to  many,  199.    See  Fbomise  TO  Mabby. 
f or  non-peif  ormance  of  agreements,  223,  n. 
action  for,  deed  of  separation  no  bar  to,  343. 
recovered  by  marriea  woman  her  separate  property,  392,  393,  435. 
when  payable  out  of  separate  property,  77,  91,  92,  377,  393. 

DBBTOE, 

definition  of,  73. 

how  far  a  married  woman  was  a,  under  the  old  law,  307,  399. 

whether  under  the  Act  of  1882  a  married  woman  can  be,  403. 

DEBTOES  ACT,  1869, 

married  woman  within,  380. 

abolished,  with  few  exceptions,  imprisonment  for  debt,  399. 

DEBTS  OF  HUSBAND,  paraphernalia  assets  for  payment  of,  113, 114. 

DEBTS  OF  WIFE, 

contracted  before  marriage.    See  Ante-nitptial  Debts. 

liability  of  husband  for,  72,  142,  418,  419. 

liability  of  wife  for,  77. 

after-acquired  property  of  mairied  woman  liable  for,  143,  321,  397. 

property  appointed  under  a  general  power  liable  for,  99,  309,  398. 

contracted  whilst  living  with  her  husband,  94 — 101. 

before  the  Act  of  1882 . .  94. 

since  the  Act  of  1882 . .  95,  98,  143. 

whilst  living  apart  from  her  husband,  101 — 108. 
the  husband  liable  for,  as  ner  administrator,  148. 
covenant  in  deed  of  separation  for  the  husband's  indemnity  against,  348. 

DECEASED  WIFE'S  SISTEB,  illegality  of  marriage  with,  11,  350. 

DEOLAEATION,  verbal,  of  marriage  under  Lord  John  Bussell's  Acts,  9. 

DEEDS,  by  married  woman,  acknowledgment  of,  61.    See  Appendix. 

DEEDS  OF  SEPABATION, 

formerly  treated  as  nullities,  335. 

reasons  for  the  use  of,  337. 

usual  provisions  in,  338,  342  ef  eeq. 

capacity  of  a  married  woman  under  the  old  law  to  contract  for  separa- 
tion, 339. 

not  contrary  to  policy  of  the  law,  339,  340.  ^ 

compromise  of  matrimonial  suit  a  good  consideration  for,  339. 

married  woman  for  this  purpose  a/erne  sole,  339. 

capacity  of  married  woman  to  enter  into,  since  the  Act  of  1882 . .  340, 
341. 

defence  to  proceedings  for  restitution  of  conjugal  rights,  340. 

ad,  r 


ive  arrangement  for  separation  void,  341,  351. 
lorm  of,  341. 
trustees  necessary  before  the  Act  of  1882 . .  341. 

not  necessary  since  the  Act  of  1882 . .  341. 
tenninate  wife's  authority  to  pled^  her  husband's  credit,  342,  346,  349. 

even  when  the  wife's  income  is  insufficient  for  her  support,  346. 
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DEEDS  OP  SEPAEATION— con«nM«f. 
recital  of  "imliappy  differences,"  342. 
covenants  by  husband  in,  342,  345. 
do  not  alter  legal  relation  of  parties,  343. 

covenant  not  to  compel  cohabitation  a  good  defence  to  proceedings  for 
restitution  of  conjugal  rights,  343,  344,  347,  n. 
but  pending  proceedings  not  restrained,  344. 
such  a  covenant  no  answer  to  writ  of  habeas  corpus  by  husband,  344. 
husband  cannot  recover  possession  of  his  wife  by  force,  344. 
release  by  husband  of  his  marital  rights  a  good  consideration  for  an 

annuity,  346. 
wife's  misconduct  does  not  release  the  husband  from  his  covenants,  346. 
wife's  adultery  no  bar  to  her  remedies  under,  353. 
where  marriage  is  dissolved,  the  court  may  alter  provisions  of,  346. 

8ecu8,  where  judicial  separation  takes  place,  346. 
effect  of  dissolution  of  marriage  on  account  of  the  husband's  adultery, 

346. 
wife  entitled  to  allowance  luider,  cannot  claim  Vk^monj  pendente  lite,  347. 
clause  for  cesser  of  annuity  not  "  usual,"  347. 
covenants  by  the  wife  and  trustees,  347. 
covenant  of  indemnity  is  a  valuable  consideration,  348,  353. 
deed  of  separation  is  a  good  consideration  for  promise  to  pay  debts  of 

the  wife,  349,  352. 
clause  that  on  renewal  of  cohabitation  the  deed  shall  be  void,  349. 
may  operate  as  a  permanent  settlement,  350,  352. 
what  will  constitute  renewal  of  cohabitation,  350. 
covenant  to  allow  the  wife  maintenance  in  case  of  separation,  when  valid, 

352. 

Sroviso  that  trusts  shall  continue  though  cohabitation  be  renewed,  352. 
eed  presumed  valid,  353. 
what  will  constitute  valuable  consideration,  353. 
how  far  good  against  creditors  and  purchasers,  353. 
courts  will  enforce  executory  articles  of  separation,  354. 
when  deed  destroyed,  354. 
deed  cannot  be  enforced  by  wife  when  obtained  by  fraudulent  repre* 

sentation,  354. 
the  provision  for  the  wife  by,  does  not  necessarily  affect  her  rights  on 

her  husband's  death,  355. 
provisions  in,  as  to  custody  of  children,  363. 
such  provisions  formerly  void,  363. 
but  did  not  render  deed  void,  364. 

DELAY, 

tmwarrantable,  effect  of,  in  suit  for  divorce,  170. 

what  constitutes,  174. 

when  a  bar  to  suit  for  nullity,  187. 

DEPOSIT, 

wife's,  at  a  bankers,  18. 

difference  between,  and  a  general  balance,  18. 

DESEETION, 

criminal  proceedings  by  husband  and  wife  against  each  other  after,  88. 

deserted  wife  may  pledge  husband's  credit  for  necessaries,  103,  106. 

with  adultery,  ground  for  divorce,  166,  170. 

for  two  years,  ground  for  judicial  separation,  170. 

a  discretionary  defence  to  a  petition  lor  divorce,  171. 

what  constitutes,  97,  171. 

what  is,  for  purposes  of  a  protection  order,  184. 
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DEVASTAYTTS, 

liability  of  the  husband  for  his  wife's,  91,  144. 

liability  of  a  married  woman  for,  under  the  Act  of  1882  • .  92,  143,  416.  - 

DISABILITY  OF  COVEETUEB.    See  also  Coverture. 
merger  of  the  wife  in  the  husband,  17, 113,  387,  389. 
effect  of  the  Act  of  1870  upon,  386. 
abolished  by  the  Act  of  1882 . .  115,  387, 418. 

DISCLAIMEB  by  the  husband  formerly  insufficient  to  create  a  separate 
estate  in  the  wife,  286. 

DISSENTEES,  marriages  of,  8. 

DISSOLUTION  OF  MAEEIAGE,  165—179. 
destroys  right  to  dower,  130. 
institution  of  Divorce  Court,  165. 

competence  of  parties  to  give  evidence  in  proceedings  for,  166. 
grounds  on  which  decree  for,  granted,  166 — 175. 
forum  for,  determined  by  the  nusband's  domidle,  167* 
proceedings  by  lunatic  for,  169. 
when  petition  for,  dismissed,  172. 

when  judicial  separation  granted  though  divorce  refused,  175. 
effect  of  a  decree  for,  175—179. 
complete  severance  of  the  matrimonial  tie,  176. 
position  of  husband  after,  176. 
position  of  wife  after,  176. 
does  not  affect  settlements,  176. 

but  court  has  power  to  deal  with  settlements,  177. 
object  of  court  in  varying  a  settlement,  178. 

DISTETBUTIONS,  STATUTE  OF, 
the  wife's  rights  under,  110. 
not  affected  by  the  Act  of  1882 . .  392. 

DIVOECB, 

effect  of,  on  husband's  liability  for  wife's  torts,  90,  176. 

destroys  right  to  dower,  130. 

history  of,  154—165. 

maxims  of  canonists,  155. 

by  canon  law,  156. 

whether  ever  decreed  in  Chancery,  162. 

could  not  be  had  after  death  of  either  party,  163. 

effect  of  decree  of,  176. 

See  DiSSOLTTTION  OF  MARBIAQB. 

DIVOECB  ACT,  1857.    See  Table  op  Statutes. 

DIVOECE  COUET, 
its  institution,  165. 
what  suits  it  entertains,  166. 
grounds  for  petition  to,  166. 
evidence  of  parties  to  suit  in,  166. 
jurisdiction  of,  167. 

depends  upon  the  husband's  domicile,  167. 
proceedings  in,  by  lunatic,  169. 
power  of,  to  deal  with  settlements  in  case  of  divorce,  177. 

not  in  case  of  judicial  separation,  181. 
power  of,  as  to  custody  of  children,  182. 

DIVOECE,  ECCLESIASTICAL,  abolished  by  20  &  21  Yiot.  o.  85 . .  165. 


478  INDEX. 

DIVOBGE  IN  PABUAMENT,  first  case  of,  164. 

DOMICILE, 

whether  fordgn,  affects  equity  to  a  settlement,  52. 

of  parties,  wiu^  reference  to  law  of  diyorce,  167. 

capacity  to  contract  a  marriage  dei>ends  on,  168. 

of  wife  effect  of,  on  decree  of  judicial  separation,  167,  181. 

DOWEE,  120—130. 

antiquity  of  and  uniTereality  of,  120. 

inconvenience  of,  121. 

not  allowed  out  of  trust  or  equitable  estates,  121. 

liable  to  be  defeated  by  outstanding  term,  122. 

attached  to  land  acquired  during  coyerture,  122. 

since  the  Dower  Act  widow  entitled  out  of  equitable  estates,  123. 

now  entirely  in  husband's  power,  123. 

coyenant  by  husband  not  to  bar  can  be  enforced,  125. 

when  legacies  in  satisfaction  of  dower  rank  prior  to  other  legacies,  126. 

right  to,  destroyed  by  diyorce,  127. 

ysdid  marriage  requisite,  127. 

conditions  necessary  to  entitle  to,  before  Dower  Act,  127. 

widow  might  formerly  be  put  to  election,  128. 

no  election  as  to,  since  Dower  Act  except  in  case  of  copyholds^  128. 

right  to,  may  be  excluded  by  ante-nuptial  proyision,  129. 

out  of  what  it  may  be  claimed,  129. 

not  out  of  mines  not  opened  in  husband's  lifetime,  129. 

not  out  of  an  annuity  not  issuing  out  of  land,  129. 

right  of,  superior  to  claims  of  creditor  of  intestate,  129. 

forfeited  by  adultery,  130,  242. 

by  dissolution  of  marriage,  127,  130. 
widow's  right  to  sue  for,  when  barred,  130. 


EABNINGS  OF  A  MABBIED  WOMAN.    See  also  Separate  TRADnra. 
deemed  her  separate  property,  18. 

might  be  her  separate  prox>eriy  before  the  Act  of  1870  • .  328. 
acquired  under  the  Act  of  1870 .  •  329,  404. 

under  the  Act  of  1882 . .  294,  330,  406. 
power  to  sue  for  recoyery  of,  330, 

ECCLESIASTIOAL  OOTJETS, 

conflict  of,  with  ciyil  courts  as  to  separation,  335. 

ELECTION, 

common  law  doctrine  of,  by  husband  as  to  his  wife's  choses  in  action,  118. 

by  widow  between  dower  and  benefits  under  will  of  her  husband,  128. 

effect  on  settlement  of  infant's  property,  228. 

next  of  kin  and  male  infant  may  be  put  to,  228,  230« 

by  the  court  for  an  infant,  230. 

by  Tfdfe  as  to  adopting  or  rejecting  settlement,  248. 

EMBLEMENTS,  widow  dowable  out  of,  129. 

ENGAGEMENTS,  GENERAL, 
of  a  married  woman, 

before  the  Act  of  1882, 

bound  what  property,  98,  308. 
created  no  personal  obligation,  308. 

when  execution  of  general  power  of  appointment  rendered  pro- 
perty liable  to,  99,  309. 


INDEX.  479 

ENGAGEMENTS,  GENEEAIj— conftnuecf. 
ainoe  the  Act  of  1882, 

execution  of  general  power  by  a  married  woman  renders  property 

liable  to,  310,  398. 
existing  and  future  separate  property  bound  by,  310,  321,  393,  397. 

EQUITY  OF  EXONERATION, 

no  claim  to,  by  wife  where  she  had  released  her  dower,  132. 

in  respect  of  wife's  estate  out  of  husband's  assets,  139. 

wife  treated  as  surety,  139. 

wife  entitled  to  stand  in  place  of  mortgagee,  140. 

husband's  creditors  no  preference  oyer,  140. 

wife  not  entitled  to,  if  money  borrowed  for  her,  140. 

EQUITY  OP  REDEMPTION, 

wife  entitled  to,  in  mortgages  of  her  chattels  real  by  her  husband,  23, 24. 
in  mortgage  of  wife's  estate  for  husband's  debt,  131. 
even  in  mortgage  of  wife's  separate  estate,  131. 
general  rule  as  to,  132. 
where  reseryed  to  the  husband  a  resulting  trust  for  the  wife  raised,  131. 
effect  of  release  by  wife  of  rent-charge,  131. 
release  of  dower  by  wife  lOperates  as  extinguishment  of  right,  132. 
tBLken  by  husband /ure  uxorisy  132. 
mere  form  of  reseryation  of,  immaterial,  132. 
intention  to  transfer,  to  husband  or  re-settle,  132,  139. 

howproyed,  132. 
where  intention  is  clear,  husband  is  entitled  to,  133. 

EQUITY  TO  SETTLEMENT,  44—68. 
doctrine  of,  44. 

effect  of  Act  of  1882  upon,  45. 
whether  affected  by  Judicature  Act,  45. 
when  it  arose,  46,  50. 
to  what  property  it  attached,  46. 

wife  not  entitled  to,  until  ante-nuptial  debts  satisfied,  47,  56. 
light  to,  as  against  husband,  affected  by  possession  of  separate  proyidon, 

48,  56. 
right  of,  agfunst  general  assignee,  48. 

against  particular  assignee,  48. 
wife  might  assert  her  claim  as  plaintiff,  49. 
amount  settled,  49. 
waiyer  of,  by  wife,  50.   ^ 
whether  affected  by  foreign  domicile,  52. 
where  decree  made,  wife  could  not  by  waiying  it,  defeat  children's 

claim,  53. 
children's  interests  always  contemplated  in  a  decree  for,  53. 
where  some  of  the  children  otherwise  proyided  for,  54. 
fraud  of  wife  a  bar  to,  56. 
leyying  a  fine  by  wife  a  bar  to,  56. 
wife's  adultery  when  a  bar  to,  56. 
none  where  husband  a  purchaser  under  ante-nuptial  settlement,  57. 

EVIDENCE, 

that  a  fund  is  not  affected  by  a  settlement,  51. 

required,  to  dispense  with  husband's  concurrence  in  deed  under  Fines 

and  Recoyeries  Act,  67. 
of  marriage  to  charge  husband  with  wife's  prior  debts,  73. 
husband  and  wife  formerly  incapable  of  giying,  for  or  against  each 

other,  86. 
made  competent  and  compellable  to  do  so  in  ciyil  proceedings,  86. 
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EYIDENCE— con«nM«?. 

now  competent  in  criminal  proceedings  under  the  Act  of  1882  •  •  86,  88, 

381,  396. 
exceptions  to  old  rule  in  cases  of  assault,  87. 
statutory  exceptions  to  old  rule,  87. 

under  the  Act  of  1882 . .  88. 

under  the  Act  of  1884 . .  396. 
of  husband's  HabiHty  for  his  wife's  contracts,  94,  95,  99. 

how  affected  by  the  Act  of  1882  . .  95,  99« 
what  will  displace  the  wife's  liability  on  contracts,  95,  99. 
of  parties  to  proceedings  in  Divorce  Court,  166. 
when  sentence,  in  suit  for  jactitation  of  marriage,  190. 
of  promise  of  marriage,  199. 
necessary  for  rectification  of  settlement,  237,  263. 
parol,  of  separate  use,  292. 

EXAMINATION. 

of  married  woman  would  not  be  taken  to  bar  her  right  of  suryiyorship 
in  reversionary  choses  in  action,  42. 
but  would  be  taken  to  waive  her  ecjuity  to  settlement,  50. 
taken  in  court  or  by  special  commission,  50. 
consent  of  infant  wife  not  taken,  50. 

of  a  married  woman  requisite  when  disposing  of  separate  property  being 
a  fund  in  court,  304,  325. 

EXECUTION, 

the  wife's  chattel  real  formerly  liable  to,  for  her  husband's  debt,  25. 
against  a  married  woman,  74,  308,  379,  393,  399. 

EXECTJTOEY  ARTICLES,  of  marriage.  See  Articleb  foe  a  Settlement. 
of  separation,  when  enforced,  354. 

EXECUTEIX, 

liability  of  husband  for  his  wife's  acts  as,  91,  143. 

how  affected  by  the  Act  of  1882 . .  92,  143. 
married  woman  could  be  appointed,  100. 

consent  of  husband  to  wife's  acting  as,  formerly  re- 
quired, 100. 
since  the  Act  of  1882  not  required, 
101. 
on  death  of  wife  intestate,  administration  de  bonis  non  requisite,  149. 
how  judicial  separation  affects  a  married  woman  executrix,  180. 
a  married  woman  being,  how  affected  by  protection  order,  185. 
liabilities  of  a  married  woman  as,  143,  416. 
powers  of  a  married  woman  as,  416. 

EXONEBATION,  equity  of  the  wife  to  have  her  estate  exonerated,  132, 139. 
See  Eqxtity  of  Exone&ation. 


FALSE  SWEAEING  to  procure  maniage  licence,  13. 

FEE, 

woman's  estate  in,  not  divested  by  marriage,  26. 

charges  on,  could  not  be  made  without  the  husband's  concurrence,  65. 

estate  in,  subject  to  restraint  on  anticipation,  313. 

FEES  for  taking  a  married  woman's  acknowledgment,  App.  454. 

FELON,  the  wife  of,  might  contract  and  sue  as  &/eme  sole,  108,  332,  375. 

FEME  COVERT.    See  Makkfrt)  Woman. 
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FINE,  leyiod  by  tho  wife  barred  her  equity  to  a  settlement,  56. 

FINES  AND  EECOVBEIES  ACT, 

proyidoiis  of,  relating  to  the  disposal  of  real  estate  by  married  women, 

61—68. 
interests  within  the  act,  63. 
husband  must  concur,  even  though  bankrupt,  64. 
compromise  of  suit  when  acknowledged  under,  65. 
wife's  powers  under  the  91st  section,  66. 

husband's  concurrence,  when  dispensed  with,  66.    And  see  Appendix. 
when  he  refuses  to  concur,  68. 
order  generally  affects  particular  contract  only,  68. 
order  set  aside  if  obtained  by  fraud,  68. 

FOEEIGN  COUNTEY,  husband's  liability  for  ante-nuptial  debts  in,  76. 

FOEEION  COTJET,  jurisdiction  of,  to  dissolve  English  marriage,  167. 

FOEEIGN  LAW,  how  far  equity  to  settlement  affected  by,  52. 

FOEFEITTJEE, 

of  property,  under  4  Geo.  4,  c.  76 . .  13. 

under  6  &  7  Will.  4,  c.  85 . .  14,  n. 
of  wife's  chattel  real,  on  husband  being  attainted  or  outlawed,  25. 
wife's  properly  may  be  forfeited  by  husband  on  his  bankruptcy,  256. 

but  not  his  own,  259. 
of  interest  under  a  settlement  on  insolvency  or  bankruptcy,  256 — 259. 
will  be  caused  by  pending  bankruptcy,  258. 
on  future  event  does  not  take  effect  if  the  act  creating  the  forfeiture  has 

been  annulled,  259. 
not  caused  by  attempt  to  commit  the  act  forbidden,  260. 

FEAUD, 

by  married  woman  forfeited  her  equity  to  a  settlement,  56. 

order  under  the  Fines  and  Eecoveries  Act  obtained  by,  set  aside,  68. 

of  wife,  liability  of  husband  at  commop  law  for,  90. 

his  liability  terminated  with  the  coverture,  90. 

his  liability  for,  committed  by  her  as  his  agent,  91. 

not  liable  at  common  law  for  fraud  of  wife  connected  with 
contract,  91. 
wife  liable  for,  under  Act  of  1882 . .  91. 
by  one  party  to  induce  another  to  marry,  207  et  seq. 
rectification  of  ante-nuptial  settlement  on  the  ground  of,  263. 
settlement  to  defraud  creditors  void  for,  268. 
fraudulent  intention,  how  shown,  269. 

FEATJDS,  STATUTE  OF,  198. 

requirements  of,  in  marriage  agreements,  204. 
what  is  sufficient  signature,  205. 
consideration  must  oe  in  the  writing,  205. 

also  the  promise,  205. 
parol  agreement  not  taken  out  of,  by  subsequent  marriage,  206. 
parol  agreement,  what  act  of  part  performance  will  t^e  case  out  of, 

206,  210. 
subsequent  recognition  of  parol  agreement  will  take  case  out  of,  208. 
will  in  pursuance  of  ante-nuptial  agreement,  no  part  performance  under, 

210. 

FEAUDULENT  MAEEIAGES,  without  guardian's  consent,  forfeitures  on, 
13. 

FBIENDLT  SOCIETY.    See  Industrial  and  Pbovident  Society. 
M.  X  I 
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FUND  IN  COURT. 

wife's,  when  assigned  must  be  reduced  into  possession,  35. 

what  amount  of,  settled  on  wife  under  her  equity  to  a  settlement,  49. 

wife  may  consent  to  waive  her  equity  to,  50. 

but  not  an  infant,  51. 
where  imder  200Z.,  or  producing  less  than  lOZ.  a  year,  the  Court  will 

dispense  with  wife's  consent,  51. 
before  consent  taken.,  amount  must  be  ascertained,  51. 
evidence  required  on  payment  out  of,  51. 
examination  of  the  wife,  if,  paid  to  her  husband,  304,  325. 

FUNDS, 

money  in,  in  married  woman's  name,  19. 
investments  in,  under  the  Act  of  1870 . .  293. 
under  the  Act  of  1882 . .  294. 

FUENITUEE,  when  settlement  of,  by  husband,  must  be  registered  as  a  bill 
of  sale,  275. 


GENERAL  ENGAGEMENTS.    See  Engagements. 

GIFT, 

before  the  Act  of  1882, 

by  husband  to  his  wife,  115. 
by  stranger  to  a  married  woman,  115,  389. 
since  the  Act  of  1882, 

by  any  person  to  a  married  woman,  115,  389. 
of  property  to  his  wife  by  husband,  when  invalid  aa  against  creditors, 

296. 
whether  married  woman  can  accept,  without  consent  of  her  husband, 
389,  n. 

GOODS, 

liability  of   husband  for,  supplied  to  the  wife  during  cohabitation, 
93—97. 
when  living  separate,  101 — 107. 

GUARDIANS, 

consent  of,  necessary  to  marriage  of  minors,  7,  12. 

when  absent  or  non  compos y  12.  ^ 

concurrence  of,  does  not  make  binding  the  acts  of  infants,  225. 

right  of  the  father  to  appoint,  369. 

may  recover  ward  by  habeas  corpus^  369. 

their  office  a  trust,  370. 

court  will  control  their  discretion,  370. 

survivor  of  joint  guardians  may  be  authorized  to  appoint  new  guardian^ 

370. 
marriage  of  female  guardian,  370. 
the  momer  has  no  power  to  appoint,  370. 
when  mother  becomes,  by  nature  and  nurture,  370. 
ofihepoor, 

can  recover  from  a  married  woman  cost  of  maintenance  of  her  hus- 
band, 80. 
and  of  her  children,  82,  361. 


HABEAS  CORPUS, 

by  the  husband  for  recovery  of  his  wife,  344. 
deect  of  separation,  good  defence  to,  344. 
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HABEAS  CO^Pra— continued. 

by  father  for  recovery  of  child,  3G0. 
fop  recovery  of  ward,  369, 

HARDWIOKE,  LORD,  Marriage  Act  of,  6. 

HEIRLOOMS,  widow  cannot  claim,  as  paraphernalia,  113. 

HUSBAND, 

Liabilities  of, 

for  his  wife's  ante-nuptial  debts.    See  Ante-Nuptial  Debts. 
ante-nuptial  torts.     See  Aute-Nuptial  Tobts. 
summary  of  legislation  as  to,  419, 
on  his  wife's  contract  to  take  shares,  78. 
for  the  maintenance  of  his  wife,  79. 
not  liable  after  divorce,  176. 
of  her  prior  children,  80,  83. 
of  his  children,  81,  360. 
not  removed  by  the  Act  of  1882 . .  82, 
for  his  wife's  torts,  90,  92,    See  Tokts. 

devastavits  and  breaches  of  trust,  91,  92,  100. 

how  affected  by  the  Act  of  1882. .  93,  100,  143. 
for  contracts  of  his  wife  as  his  agent,  93—101,  396, 
during  separation,  101—108. 
after  divorce,  181. 
for  his  wife's  debts,  when  she  has  separate  property,  289. 
participating  in  separate  trading  of  his  wife,  333. 

Proceedings  in  divorce  by, 

grounds  on  which  he  can  sue  for  divorce,  166. 

damans  ag^st  co-respondent,  166,  172. 

can  give  evidence  against  wife,  167. 

effect  of  domicile,  167. 

how  lunatic  can  institute,  169, 

Bights  of,  in  the  property  of  his  Wife, 
chattels  personal,  17. 
chattels  real,  21,  22. 

disposition  of,  23,  24. 
real  estate,  26. 
choses  in  action, 

reduction  into  possession  of,  32  et  seq, 
modified  by  the  Act  of  1870..  18,  19. 
abolished  during  coverture  by  the  Act  of  1882, , 20,  26. 
as  his  wife's  administrator,  145,  421. 
after  her  death  to  her  choses  in  action,  147. 
to  her  undisposed  of  separate  personalty,  148,  288,  421. 
to  arrears  of  rent  of  wile's  estate,  149. 
tenant  by  the  curtesy  of  his  wife's  real  estate,  150. 

separate  real  estate,  152,  420. 

whether  affected  by  the  Act  of  1882. .  152,  420. 
not  encroached  upon  beyond  coverture  by  the  separate  use,  288. 
.  when  formerly  a  trustee  of  his  wife's  property,  291. 
after  wife's  death  whether  affected  by  the  Act  of  1882.. 391,  420 
et  seq. 

Bights  ofy  in  relation  to  his  children^ 

as  to  custody,  357,  360,  369.     See  Inpant,  CUSTODY  OF. 
how  affected  by  divorce,  182,  366,  369. 
statute,  365. 
as  to  education,  357.    See  Infant,  Education  of. 
as  to  religion,  357,  358, 371.    See  Infant,  Education  of, 
ii2 
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BUSBANB^coniinucd. 
Settlements  by, 

covenant  to  settle  wife's  after-acquired  property,  227,  247,  252, 

his  own  after-acquired  property,  254. 
infant,  incapable  of  making,  229.    See  Infaitt. 
insolvent,  when  void  against  creditors,  256. 
effect  of  subsequent  bankruptcy  of  husband  on,  256. 
of  his  own  property  determinable  on  bankruptcy,  259. 
post-nuptial,  264  et  seq.    See  Settlement,  Post-Nuptial, 

SUUus  off  in  relaiion  to  his  Wife,  . 

husband  and  wife  formerly  one  person  at  law,  17, 113, 284,  387,  389. 
could  not  convey  property  to  his  wife,  388. 
gifts  by  husband  to  wife,  114,  389. 
power  over  the  person  of  his  wife,  17,  344. 
doctrine  of  coercion  of  wife  by  husband,  85. 
criminal  proceedings  by  wife  against  husband,  86,  381,  394. 
husband  against  wife,  86,  381,  395. 
proceedings  in  tort  by  husband  a^unst  wife,  376. 
summary  proceedings  by  husband  against  wife,  381. 
incapable  of  giving  evidence  in  criminal  proceedings  against  wife,  86. 

exceptions  to  the  rule,  87. 

alteration  by  the  Act  of  1884 . .  381,  396. 
since  the  Act  of  1882  not  a  necessary  party  to  an  action  by  or  against 

his  wife,  376,  392,  394. 
presumption  that  wife  is  agent  of,  94. 

how  rebutted,  94,  95. 
wife  could  not  formerly  act  as  executrix  or  administratrix  without 
his  consent,  100. 

secus,  since  the  Act  of  1882 . .  100. 
assent  of,  to  his  wife's  will,  389. 

revocable  until  probate,  389. 

IMPEDIMENTS,  to  marriage,  11.    See  Marriage. 

IMPOTENOY,  effect  of,  on  marriage,  187. 

INCOME, 

separate,  of  the  wife  received  by  husband,  305. 

of  separate  property  as  well  as  corpus  bound  by  the  separate  use,  289. 

subject  to  restraint  on  anticipation,   cannot   be 

reached  by  creditors,  321. 
cannot  be  impounded  to  mc^e  good  breach  of  trust, 

319,  323. 
not  assignable,  323. 

INDEMNITY  AGAINST  WIFE'S  DEBTS, 
covenant  for,  in  deed  of  separation,  348. 
is  a  valuable  consideration,  348,  353. 
See  Deeds  of  Separation. 

INDIA,  marriage  in,  5,  n. 

INDUSTRIAL  OE  PEOVIDENT  SOCIETY,  married  woman's  interest 
in,  when  separate  property,  under  the  Act  of  1870. .  19. 

INFANT, 

consent  of  Lord  Ohancellor  to  marriage  of,  12. 

of  guardians  to  marriage  of,  12. 
court  will  not  take  consent  of  infant  feme  coverte  to  waive  her  equity, 

50. 
husband  can  contract  for  funeral  of  his  deceased  wife,  153. 
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INFANT—continued, 

can  sue  for  breach  of  promise  to  marry,  202. 
"widow  can  contract  for  funeral  of  her  deceased  husband,  141. 
Ante-nupUal  ctgreemenU  hy^  224 — 233. 
Yoidable,  not  void,  225. 

not  rendered  binding  by  concurrence  of  guardian,  22o. 
or,  formerly  by  sanction  of  court,  225. 
9ecu8  since  Infants  Settlement  Act,  225. 
husband  and  wife  both  infants,  agreement  void,  224. 
adult  husband  and  infant  wife : 
chattels  personal  of  wife  formerly  bound  by,  226. 

secus,  since  the  Act  of  1882 . .  226. 
choses  in  action  of  wife  not  bound  by  unless  reduced  into  pos- 
session, 226. 
real  estate  of  wife  not  bound  by,  226. 
effect  of  covenant  to  settle  after-acquired  property,  227. 
confirmation  of  settlement  by  wife,  228. 
infant  wife  may  be  ^ut  to  election,  228. 

limited  application  of  this  doctrine,  228. 
female  infant  may  contract  for  preparation  of  settlement,  229. 
(3)  infant  husband  and  adult  wife : 
husband  not  bound  by,  229. 

but  may  assent  to  the  settlement  of  wife's  property,  229. 
may  be  put  to  his  election,  230. 
contract  by  infant  husband  now  void,  230. 
effect  of  ratification  of  settlement  by,  230. 
effect  of  Infants'  Belief  Act,  202,  230. 

where  a  ward  of  court,  231. 
enabling  provisions  of  Infants'  Settlement  Act,  231. 
courts  haying  jurisdiction  in  matter  of  infants,  356, 
custody  of  infants, 

no  question  as  to,  while  parents  live  together,  357. 

belongs  by  law  to  father,  357,  360,  369. 

father  cannot  surrender  or  renounce  it,  357,  369. 

when  he  may  be  deprived  of  or  lose  his  right  to,  358,  339. 

after  conviction  for  assault,  182. 
remedies  of  ftvther  to  recover,  360. 
proceedings  under  writ  of  habeas  corpus,  360. 
jurisdiction  in  equity  as  to,  360. 
provisions  as  to,  m  separation  deeds,  363. 
formerly  void,  363,  369. 
agreement  as  to,  in  vacations  enforced,  364. 
now  valid  by  statute,  364. 
not  to  be  enforced  if  not  for  benefit  of  child,  364. 
what  expressions  in  a  deed  wiU  entitle  mother  to,  364. 
where  separation  takes  place  without  any  provision  as  to,  365. 
old  law  as  to,  365. 

present  law  under  36  Vict.  c.  12 . .  365. 

court  can  give,  to  mother  i^itil  child  attains  sixteen  years,  365,  366. 
principles  on  which  the  court  acts,  365. 
interest  of  child  considered,  366,  367* 
form  of  order  made,  366. 
when  not  given  to  mother,  366. 
when  given  to  mother,  367,  368. 
when  given  to  relations  or  strangers,  368* 
power  of  court  to  make  order  as  to,  under  the  Divorce  Acts,  182, 

366,  369. 
when  not  taken  from  father,  368. 
right  of  father  to  control,  extends  beyond  his  life,  369* 
his  power  to  appoint  guardians,  369i 
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INFANT— co)ifi?iwaf. 
custody  of — contintted, 

testamentary  guardian  can  recover  his  ward  by  writ  of  haheoB  corjpuB^ 

369. 
his  position  different  from  that  of  father,  370. 
courj;  will  control  him,  370. 
the  father  may  appoint  joint  guardians,  370. 
may  authorize  survivor  to  appoint  new  guardian,  370. 
the  mother  has  no  power  to  appoint  guairdians,  370. 
education  of, 

paramount  right  of  father  to  control,  357. 

to  control  religious  education,  357,  358,  371. 

even  after  his  death,  371. 

religion  of  the  father  usually  followed,  371,  373. 

except  where  father  has  abdicated  his  right,  371. 

or  child  has  acquired  fixed  reUgious  principles,  372. 
father  not  bound  by  promise,  even  ante-nuptial,  as  to,  357. 

nor  b^  acquiescence,  358. 
court  will  interfere  in  the  interests  of  the  children,  358. 
when  father  may  be  deprived  of  or  lose  his  right  to,  358,  359. 

INPANTS'  BELIEF  ACT,  202. 
held  to  be  retrospective,  230. 
effect  upon  ante-nuptial  agreements,  230. 

INFANTS'  SETTLEMENT  ACT, 

Court  of  Chancery  had  formerly  no  power  to  sanction  settlement,  225. 

enabling  provisions  of,  231. 

does  not  constitute  the  infant  a  ward  of  court,  232. 

evidence  reouired,  232. 

practice  under,  233. 

authorizes  post-nuptial  settlement,  233. 

INHEEITANCE  OF  LAND,  by  legitimated  bastards,  3,  n. 

INJUNCTION, 

granted  against  instituting  proceedings  for  restitution  of  conjugal  rights, 
340» 
but  not  against  pending  proceedings,  344. 

INSOLVENCY.    See  also  Bankrttptoy. 

settlement  made  by  insolvent  husband  void,  256. 

husband's  interest  under  settlement  ceasing  on  bankruptcy  or  insolvency, 

256. 
meaning  of  term  in  settlements,  257,  258. 
of  settlor,  invalidates  settlement,  269. 
what  is  sufficient  to  constitute,  269. 

INTEBEST,  received  by  the  husband,  not  a  reduction  of  a  chose  in  action 
into  possesion,  34« 

INTESTACY, 

property  devolving  on  a  married  woman  through,  separate  property 

under  the  Act  of  1870 . .  19,  20. 
devolution  of  married  woman's  property  on,  147,  391,  420. 
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INVESTMENTS, 

of  married  woman  under  the  Act  of  1870 . .  19,  293,  404. 
under  the  Act  of  1882 . .  294,  295. 

her  separate  property  alone  liable  for  calls  on,  78,  295. 
concurrence  of  nusband  in  transfer  of  his  wife's,  unnecessary,  295. 
by  wife  of  husband's  moneys  without  his  consent,  296. 
by  husband  in  wife's  name,  in  fraud  of  creditors,  296. 

IBISH,  or  Presbyterian  marriages,  case  of»  3. 

ISSUE, 

regarded  as  purchasers  in  marria^  agreements,  211,  214. 
may  compel  performance  of  marriage  articles,  214,  215. 
construction  of  word,  in  marriage  utlcles,  236. 

JEWELS,  of  wife,  17.    See  Pabaphebnalia. 

JEWS,  marriages  of,  9. 

JOINT  TENANCY,  marriage  not  a  severance  of,  32. 

JUDGMENT. 

against  husband  and  wife  jointly,  75,  377. 

against  the  wife  alone,  74,  75,  76,  379. 

against  married  woman  under  Order  XIV.,  379. 

for  husband  for  costs  of  defence,  75,  377. 

how  enforced  against  a  married  woman's  property  before  the  Act  of 

1882., 307,  400. 
how  entered  against  married  woman  since  the  Act  of  1882 .  •  379|  400. 

JUDICIAL  SEPARATION, 

effect  of,  on  the  husband's  liability  for  his  wife's  torts,  90. 

substituted  for  divorce  a  mensd  et  tharo,  166. 

effect  of  decree  of,  on  power  of  court  to  deal  with  settlements,  177. 

decree  of,  equivalent  to  divorce  a  mened  et  thoro,  179. 

may  be  granted  husband  for  aggravated  assault,  179. 

not  a  bar  to  a  petition  for  divorce,  180. 

constitutes  a  married  woman  &feme  sole,  180,  417. 

effect  on  property  of  the  wife,  180. 

on  wife,  executrix,  administratrix,  or  trustee,  180. 
whether  after,  a  married  woman  acquires  a  separate  domicile,  167, 180. 
after  decree  of,  court  cannot  alter  settlements,  181. 
custody  of  children  after,  182. 
desertion  for  two  years,  a  ground  for,  170. 
claim  for  damages  in  suit  for,  172. 
decree  for,  in  suit  for  divorce,  175. 

JURISDICTION, 

of  the  Court  of  Chancery  in  matrimonial  causes,  162. 
of  the  Divorce  Court  over  marriage  settlements,  177,  181. 

over  children,  182,  367. 

over  separation  deeds,  351. 
of  the  Court  over  infants,  359,  365. 
of  foreign  tribunals  in  divorce,  167. 

KIN.    See  Next  of  Km. 

LAND,  legitimated  bastards  cannot  inherit,  3,  n* 

LEASES  AND  SALES  OF  SETTLED  ESTATES  ACT,  1882,  power  of  a 
married  woman  to  sell  under,  69. 
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LEGACY, 

to  a  married  woman,  her  husband  formerly  entitled  to,  31,  32* 

but  if  not  reduced  into  possession  by  the  husband,  wife's  title  by 
surviTorship  not  excluded,  33,  34. 
to  husband  and  wife,  no  equity  to  a  settlement  out  of,  47. 

but  her  right  to  survivorship  preserved,  47. 
to  widow  in  liou  of  dower,  when  preferable  to  other  legacies,  126. 

LEGAL  EXPENSES, 

what  included  in  necessaries,  97,  106. 
husband's  liability  for  his  deserted  wife's,  106. 

LEGAL  PEESONAL  EEPEESENTATIVE, 
when  policy  moneys  vest  in,  300. 
when,  can  give  valid  receipt  for  policy  moneys,  301. 
of  a  married  woman  since  the  Act  of  1882,  rights  and  liabilities  of,  146, 

383,  422. 
whether  husband's  right  to  be  his  wife's,  is  displaced,  146,  422. 

LEGITIM, 

what  is,  238)  n. 

attempt  to  rectify  settlement  so  as  to  exclude,  238. 

LEGITIMATION  of  bastards  by  subsequent  marriage,  3. 

LIABILITY, 

Of  Husband, 

for  wife's  ante-nuptial  obligations,  72  ef  «e^.,  377,  419. 

ante-nuptial  torts,  74. 
summary  of  legislation  as  to,  419. 
to  maintain  his  wife,  79. 

his  and  her  children,  81,  360. 
for  his  wife's  torts,  90. 

acts  as  trustee,  executrix,  or  administratrix,  91, 101. 
contracts  during  cohabitation,  93,  289. 
during  separation,  101. 
when  sharing  in  his  wife's  separate  trading,  333. 
as  administrator  to  satisfy  deceased  wife's  debts,  72,  148. 
Of  a  married  woman^ 

for  her  ante-nuptial  obligations,  73,  77. 
on  shares  in  joint  stock  companies,  77. 
to  maintain  her  husband,  79,  417. 

her  children,  82,  360,  417,  419. 
for  her  criminal  offences,  84,  88,  381,  396. 
torts,  91,  396. 

contracts,  95,  98,  103,  108,  307,  310,  321,  392. 
as  trustee,  executrix,  or  administratrix,  91,  100,  143,  311,  416. 
trading  separately,  332. 
to  civil  proceedings,  376,  379,  395. 
whether  personally  liable,  399. 
whether  to  bankruptcy,  if  a  non-trader,  401. 
position,  as  a  debtor,  403. 
imposed  by  the  Act  of  1882 . .  417,  418. 
Of  a  widow y 

for  ante-nuptial  obligations,  72, 142. 

for  torts  committed  during  coverture,  90,  144. 

for  acts  as  trustee,  executeix,  or  administratrix,  143i 
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LIBEL, 

the  hnBband  formerly  liable  for  his  -wife's,  90. 

a  manied  woman  under  a  protection  order  can  sue  for  damages  for, 
185. 

LICENCE, 

from  Archbishop  of  Canterbury  under  Lord  Hardwioke's  Act,  7. 
from  Lord  Chancellor  to  enable  infant  to  marry,  12. 

LICENCE  AND  BANNS,  distinction  between,  10,  n. 

LIFE  INTEBEST, 

married  woman  entitled  to  e<^uity  to  a  settlement  out  of,  46,  48,  57. 

as  against  a  general  assignee,  48. 

when  as  against  a  particular  assignee,  48. 
followed  by  general  power,  vests  the  corpus,  287,  309. 

LIMITATIONS,  STATUTE  OF,  effect  of  the  Act  of  1882  on  actions  of 
tort  by  a  married  woman,  378,  394. 

LOAN, 

by  wife  to  her  husband,  410. 

proof  by  wife  for,  in  her  husband's  bankruptcy,  412. 

LOAN  SOCIETT.    See  Industkial  Ain)  Pkovidbnt  Society. 

LUNATIC  HUSBAND, 

what  dealing  with  his  wife's  stock  amounts  to  reduction  in  possession,  33. 
his  concurrence  in  deed  under  Fines  and  Becoyeries  Act  dispensed  with,  66. 
when  wife  of,  can  pledge  his  credit  for  necessaries,  106. 

LUNATIC  WIFE, 

cannot  administer  husband's  estate,  110. 

when  husband  entitled  to  be  reimbursed  out  of  her  separate  property  for 

maintenance  of,  306. 
pin-money  of,  326. 

LUNATICS,  marriages  of,  void,  186. 

MAINTENANCE, 

doctrine  of  equity  to,  57. 

0/  Wife, 

orders  for  temporary,  68. 
by  contract  out  of  her  husband's  means,  58. 
fraudulent  conveyance  by  husband  of  wife's  property  to  evade,  58. 
when  advances  for,  can  be  recovered,  58,  105. 
liability  of  the  husband  for,  during  cohabitation,  79. 
during  temporary  absence,  96. 
during  separation,  101  et  aeq,,  IQo/ 
where  he  deserts  his  wife,  103. 
where  wife  is  forced  to  leave  him,  103. 
where  separation  takes  place  by  consent,  104. 
when  adequate,  husband  not  liable  for  necessaries,  104,  346. 
when  not  paid,  his  liability  revives,  105. 

liability  of  husband  for,  ceases  on  proof  of  wife's  adultery,  80,  107. 
but  not  where  the  maintenance  is  paid  under  a  deed  of  separa- 
tion, 346. 
husband  not  entitled  to  savings  of  sums  allowed  for,  108i 
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MAINTENANCE— confinucd. 
Of  Wife — continued. 

during  and  after  proceedings  in  the  Divorce  Court,  190  d  aeq.    See 

ALiMomr. 
of  lunatic  wife  out  of  her  separate  property,  306. 
provision  in  deed  of  separation  for,  345, 

Srevents  the  wife  claiming  alimony  pendente  lite,  347. 
oes  not  affect  her  claim  under  the  Statute  of  Distributions,  355. 
Of  ffuahand, 

■wife  when  liable  for,  80,  417. 
Of  children^ 

husband  and  wife  liable  for,  81,  360. 

no  question  as  to,  while  parents  Kve  together,  357. 

both  parents  now  equally  liable  for,  360. 

only  mdirectly  enforceable,  361. 

by  parish  authorities,  361. 
by  criminal  proceedings,  361. 
not  usually  given  by  court  out  of  children's  property  when  father 
competent  to  maintain,  361. 
measure  of  competence,  361. 
father  entitled  to,  where  trust  to  apply  income  in,  362. 
secus,  where  discretionary  power  fairly  exercised,  362. 
ability  of  mother  to  maintain  children  formerly  not  considered,  362. 
power  of  trustees  to  apply  income  of  funds  in,  363. 
applications  as  to,  by  summons  in  chambers,  363. 

MALFOEMATION,  impediment  to  marriage,  11,  202. 

MALINS'    (Sir  E.)  ACT,   disposition  of  married  woman's  reversionary 
personalty  imder,  43.    See  Appendix. 

MAEITAL  CONTEOL,  renounced  by  deed  of  separation,  342—845. 

MAEITAL  RIGHT. 

prior  to  the  Act  of  1870 . .  16,  18,  21—25. 
under  the  Act  of  1870  . .  18. 
under  the  Act  of  1882  . .  20,  25,  26. 
fraud  on,  27—30. 

secret  disposition  by  wife  of  propyty  during  treaty  of  marriage 
was,  97. 

none  if  husband  had  notice  of,  or  concurred  in,  disposition,  28. 

nor  if  transaction  for  valuable  consideration,  28. 

transfer  of  property  under  the  Act  of  1870  might  be,  28. 

doctrine  of,  abolished  by  the  Act  of  1882  . ,  29. 

MAEEIAGE, 

a  contract  civil  and  divine,  1. 

per  verba  deproesenti,  5. 

per  verba  defuturo,  5. 

clandestine,  made  void  in  England  by  Lord  Hardwicke*s  Act,  6. 

present  law  of,  9. 

before  registrar,  9. 

requisite  number  of  witnesses,  9. 

lawful  hours  for  'solemnization,  9. 

who  may  contract,  10. 

age  when  persons  may  contract,  10. 

mental  and  physical  requisites  for,  10. 

fraudulent,  without  consent  of  guardians,  forfeitures  on,  10. 

procured  with  a  minor  by  false  swearing,  15. 

rights  arising  from.    See  Chap.  I. 
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MABEIAGE— con<inM«(f. 

effect  of,  on  position  of  wife  under  the  old  law,  17,  21,  25,  113,  284,  387, 

389. 
now  causes  no  change  in  the  possession  by  a  woman  of  her  own  property, 

20,  25.  26,  115,  293,  387,  406. 
wife  disposing  of  property  during  treaty  of,  committed  a  fraud  on  hus- 
band, 27.    See  Marital  Right,  Feaud  on. 
wills  reyoked  by,  29. 
whether,  under  foreign  law  entitles  the  wife  to  equity  to  a  settlement, 

52.    See  Equity  to  Settlement. 
was  not  a  severance  of  a  wife's  ioint  tenancy,  32. 
effect  of,  on  husband's  liability  for  wife's  ante-nuptial  obligations  if  mar- 
ried before  8th  August,  1870 . .  72. 
if  married  between  Sth  August,  1870,  and  30th  July,  1874 . .  73. 
if  married  between  29th  July,  1874,  and  1st  January,  1883 . .  74. 
if  married  on  or  after  Ist  January,  1883 . .  76. 
with  grantor  of  annuity  a  suspension  of  the  annuity,  119. 

aecua,  if  since  the  Act  of  1882 . .  119. 
promise  of,  198. 

conditional  promise  of,  200. 
what  is  a  defence  to  action  for  breach  of,  201. 
an  infant  can  sue  for  breach  of,  202. 
contracts  in  restraint  of,  203. 
inyolres  an  irreyocable  change  of  status,  220. 
there  can  be  no  restitutio  in  integrum,  220. 
consideration  the  most  valuable  of  aU,  220,  n. 
no  abatement  of  action,  379. 

MAERIAGE  AGREEMENTS, 

parol,  subsequent  recognition  takes  out  of  Statute  of  Frauds,  208. 
different  from  all  other,  211. 
rights  of  issue  under,  211. 
performance  of,  2 1 1  — 2 1 5. 
parties  to,  and  issue  may  enforce,  214. 
also  former  children  of  wife,  214. 
distinction  between  purchasers  under,  and  volunteers,  215. 

between  executed  settlement  and  executory  agreement,  215. 
if  specific  performance  of  decreed,  collaterals  are  included,  215. 
consideration  in,  most  valuable,  220. 
construed  liberally,  220. 
case  of  bond  given  on  intended  marriage,  220. 

MARRIAGE  ARTICLES, 

groundwork  of  settlements,  223. 

superseded  by  settlements,  223. 

seUlemeut  founded  on,  will  be  reformed,  223.    See  Settlement  and 

Abticles  fob  a  Settlement. 
adultery  by  wife  no  bar  to  her  remedies  under,  242. 

MARRIAGE  BOND,  treated  as  an  agreement,  220.    See  Bond. 

MARRIAGE  PROMISE.    See  Faomise  to  Marry. 

MARRIAGE  SETTLEMENTS.    See  Settlement. 

MARRIED  WOMAN, 

Liabilitiei  ofs 

ior  ante-nuptial  debts,  72.    See  ANT£-NtmiAL  Debts. 
for  ante-nuptial  torts,  72.    See  AnTe-Nuptial  Toets. 
on  contract  to  take  shares,  77,  78,  295. 
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MAREIED  WOMAN— continued. 

Liabilities  o^— continued. 

for  maintenance  of  husband,  80, 417. 

of  children  under  the  Act  of  1870 . .  82. 
of  children  and  grandchildren  under  the  Act  of 
1882 . .  82,  417. 
not   liable   for   maintenance  of   husband's   children   by   former 

marriage,  83. 
for  criminal  offences,  84 — 89. 

under  the  Act  of  1882 . .  395.  See  Cbihinal  Opfekges  BY  YflFE, 
for  torts,  90,  92.    See  Torts  op  a  Mabried  Womait. 
on  contracts,  since  the  Act  of  1882 . .  95,  392,  396. 
to  be  sued  under  the  Act  of  1874 . .  73,  376. 

under  the  Act  of  1882 . .  77,  92,  376,  393,  395. 
to  criminal  proceedings,  88,  381,  396. 
to  pay  costs  and  damages,  98,  380. 
to  give  security  for  costs,  378. 
as  executrix  or  administratrix,  100,  416. 
as  trustee,  311,  414.    See  Eesteaint  on  Anticipation. 
could  not  formerly  incur  personal,  308. 
to  bankruptcy,  332,  380,  401. 
under  Debtors  Act,  1869 . .  380, 

Powers  ofy 

to  dispose  of  real  estate  under  the  Fines  and  Beooyeries  Act,  61. 
under  the  Settled  Land  Act,  69. 
under  the  Settled  Estates  Act,  69, 
of  reversionary  personalty,  43. 
under  the  Agricultural  Holdings  Act,  70. 
to  pledge  her  husband's  credit,  93.    See  GONT&AOT. 
how  limited,  94. 

presumption,  how  rebutted,  94,  95. 
terminated  by  separation  deed,  342,  346. 
as  executrix  or  administi'atrix,  100. 
to  effect  policy  of  assurance,  296. 
to  maJsLO  investments,  295. 

of  disposition  over  separate  propei'ty,  302.  See  Separate  Property. 
to  contract,  77,  95,  98,  103,  392. 

to  contract  with  reference  to  separate  property,  307,  320. 
execution  of  general  power,  effect  of,  before  tne  Act  of  1882 . .  309. 

since  the  Act  of  1882 . .  310. 
to  carry  on  a  separate  trade,  328.    See  Separate  TRADiNa. 
to  make  a  will  before  the  Act  of  1882 . .  389. 
since  the  Act  of  1882 . .  390. 
formerly  none  at  law  to  sue  alone,  374. 

to  sue  as  a /erne  sole  under  the  Act  of  1870 . .  330,  333,  375,  386. 
under  the  Act  of  1882 . .  332,  376,  392,  393. 
to  sue  her  husband,  394,  395. 
to  take  civil  proceedings,  395. 
to  give  evidence  against  husband,  87,  396. 
to  be  administratrix  or  executrix,  100. 
to  accept  ^ts,  115,  389,  n. 
to  take  criminal  proceedings,  88,  381,  395. 

against  husband,  88,  381,  395. 
to  contract  in  a  separation  deed  before  the  Act  of  1882 . .  339. 
to  take  summary  proceedings  against  husband,  381. 

Proceedings  in  divorce  &y,  166  tt  seq, 

grounds  on  which  she  can  sue  for  divorce,  166. 

for  judicial  separation,  170. 
how  lunatic  can  institute,  169. 
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MAEBIED  WOMAN— conWnuecf. 

Proceedings  in  divorce  Z>y— continued. 

court  can  yar^  settlement  on  diyoroe,  177. 

eecua,  on  judicial  separation,  181. 
when  given  custody  of  onildren  in,  182. 
right  to  alimony  pendente  lite,  191.    See  ALIMONY, 
to  maintenance,  193. 
to  permanent  alimony,  193. 
costs  of  wife  in  matrimonial  causes,  195. 

Property  <j/*, 

chattels  personal  in  possession,  17. 
chattels  real,  21—25. 
real  estate,  25. 

equity  of  redemption  under  husband's  mortgage  of,  23,  24, 
131.    See  Equity  op  Redemption. 
negotiable  securities,  37. 
choses  in  action,  31.    See  Choses  in  Aotion. 
her  representatives,  when  entitled  to,  119. 
equity  to  a  settlement,  44  et  seq.    See  Equity  TO  A  Settlement. 
how  affected  by  the  Act  of  1870 . .  18,  19. 
rights  of  husband  in  during  coverture  abolished,  20,  25,  26. 
separate  estate,  when  bound  by  her  engagements,  98. 
liability  of,  under  the  Act  of  1882 . .  99. 

devolution  of,  on  intestacy,  before  the  Act  of  1882 . .  147,  148,  288. 
since  the  Act  of  1882 . .  390,  420  et  seq. 
effect  of  judicial  separation  on,  180. 

of  protection  order  on,  185. 
incapacity  at  common  law  to  hold,  284. 

seeus,  in  equity,  as  to  separate  estate,  284.  See  Sepabatb  Use  ; 
Separate  Propeety. 
formerly  incapable  of  acquiring  separate  property  by  her  own  exer- 
tions, 285. 
wages  and  earnings  protected  by  the  Act  of  1870 . .  285. 
may  ac<}uire,  hold,  and  dispose  of,  under  the  Act  of  1882 .  •  293. 
her  position  as  to  separate  property  affected  by  the  date  of  her 

marriage,  293,  294. 
can  bring  actions  in  respect  of,  392,  394. 
can  claim  against  her  husband's  estate  in  respect  of,  305. 
could  formerly  bind  only  existing  separate  property,  308,  320. 

secus,  since  the  Act  of  1882 . .  310,  321. 
loan  by  wife  to  husband,  410  et  seq. 
criminal  proceedings  for  protection  of,  88,  381,  395. 
summaiy  proceedings  for  settlement  of  questions  relating  to,  381. 
See  also  Bestbaint  ON  Anticipation;  Sayinqs;   Separate 

TRADINa. 

Bights  of,  in  the  property  of  her  Husband, 
to  dower  at  common  law,  120. 
under  the  statute,  123. 
how  barred,  123,  124,  130. 
doctrine  of  election  as  to,  128. 
to  maintenance  when  separated  by  consent,  104. 
unless  sufficiently  provided  for,  104. 

Rights  of  in  relation  to  her  children, 

when  entitled  to  custody  of  children,  367. 

under  decree  of  the  Divorce  Court,  183,  367. 

imder  separation  deed,  364. 
when  entitled  to  guardianship  of  children,  370. 
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MAEBIED  WOUJlS— continued. 

Status  of,  in  relation  to  her  Husband^ 

merger  of  wife  in  husband  at  law,  17,  113,  284,  387,  389. 
conveyance  or  transfer  to,  by  husband,  388. 
gifts  to,  from  her  husband,  115,  296. 
a  stranger,  116. 
by,  to  her  hnsband,  304. 
incapable  of  giving  evidence  for  or  against  husband,  in  criminal 
proceedings,  86. 

exceptions  to  the  rule,  87. 
how  far  removed  by  the  Act  of  1882 . .  89,  396. 
duty  of  wife  to  reside  witn  her  husband,  97,  102. 
what  justifies  separation,  103. 
when  nusband  can  compel  her  to  return,  104. 
presumption  of  a^ncy,  93. 

aect/a,  when  hving  separate,  101. 
unless  separation  justified,  102. 
effect  of  the  Act  of  1882  on,  103. 
acquires  domicile  of  husband,  167. 
how  affected  by  decree  for  divorce,  176. 

for  judicial  separation,  180. 
by  protection  order,  185. 
since  the  Act  of  1882 . .  385  e^  seq. 

MAEEIED  WOMEN'S  PEOPEBTY  ACT,  1870, 

extent  of  separate  property  under,  18,  19,  60,  n.,  329,  404. 

status  of  a  married  woman  under,  386. 

did  not  preclude  questions  of  fraud  on  marital  right,  28. 

provisions  of,  as  to  the  maintenance  of  husband  by  wife,  80, 417. 

provisions  of,  as  to  the  maintenance  of  children,  82,  418. 

power  of  married  woman  to  effect  policy  under,  296. 

policy  effected  by  husband  under,  298. 

separate  trading  under,  328.     See  Sefabate  Tradixg. 

power  of  married  woman  to  sue  under,  330,  386. 

husband's  liability  for  ante-nuptial  debts  abolished  by,  73,  417. 

MAEEIED  WOMEN'S  PEOPEETY  ACT,  1874, 

partially  restored  liability  of  husband  for  his  wife's  ante-nuptial  debts, 

74,  76,  376,  418. 
limited  husband's  liability  to  assets  received  by  him,  75,  418. 
provisions  as  to  costs  of  husband's  defence  under,  75. 

MAEEIED  WOMEN'S  PEOPEETY  ACT,  1882, 
general  effect  of,  on  common  law  doctrines,  20. 
as  to  chattels  real,  25. 
as  to  real  estate,  26,  60. 
as  to  fraud  on  marital  right,  29. 
on  doctrine  of  equity  to  a  settlement,  45. 
liability  of  a  married  woman  under,  to  maintain  her  husband,  80. 

to  maintain  her  children  and  grandchildren,  82. 
criminal  proceedings  by  a  husband  and  wife  against  each  other  under, 

86,  88,  376,  381,  395. 
civil  proceedings  by  and  against  a  married  woman  under,  92,  378,  393  d 

seq. 
effect  of,  on  husband's  liability  for  wife's  devastavits  and  breaches  of 
trust,  91. 
on  wife's  liabilitv  for  her  torts,  92. 

for  her  contracts,  94,  98. 

MEMOEANDUM,  of  acknowledgments  by  married  women,  63.    See  Ap- 
pendix. 
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MINORS, 

consent  of  guai*dian3  to  marriage  of,  under  Lord  Ilardwicko's  Act,  7. 
under  the  present  law,  12,  13.    See  Infants. 

MISCONDUCT,  by  the  husband  causing  separation,  103. 

MISTAKE, 

rectification  of  articles  on  ground  of,  238. 

of  settlement  on  ground  of,  236,  262. 

MORTGAGE, 

by  husband  of  his  wife's  chattels  real,  23. 

effect  of  such  mortgage  on  wife's  equity  of  redemption,  23. 

not  a  reduction  into  possession,  24. 
husband's  agreement  enforced  against  wife  only  to  extent  of  money 

due,  25. 
of  wife's  real  estate  for  her  husband's  debts,  65. 

her  equity  of  redemption,  65, 130  d  seq.  See  Equity  of  Redemption. 

her  equity  of  exoneration,  66,  139.    See  Eqihty  of  Exoneration. 

wife's  estate  treated  as  surety,  139. 

wife  entitled  to  stand  in  the  place  of  the  mortgagee,  140. 

her  husband's  creditors  haye  no  preference  oyer  her,  140. 


NECESSARIES, 

presumption  of  authority  of  the  wife  to  pledge  her  husband's  credit  for, 

during  cohabitation,  93. 
presumption  may  be  rebutted,  94,  95. 
onus  of  proof  on  party  suing  the  husband,  94. 
under  the  Act  of  1882,  ontLs  is  on  the  wife  if  sued  of  displacing  her  lia- 

biHty,  95,  99,  103,  396. 
what  are,  is  question  for  the  jury,  96. 
what  haye  been  held  to  be  necessaries,  96,  97. 
contract  for,  by  a  married  woman  imder  the  Act  of  1882  •  •  95,  99,  103, 

396. 
when  the  husband  not  liable  for,  96. 

man  liable  for,  supplied  to  woman  with  whom  he  cohabits,  97. 
wife  separated  from  her  husband  has  j^rtm^  facie  no  authority  to  pledge' 

his  credit  for,  101. 

but  has,  where  separation  on  her  part  is  justifiable,  102. 
husband  not  liable  for,  to  nis  wife  where  proper  maintenance  allowed,  104. 
husband  lunatic,  when  liable  for  necessaries  to  his  wife,  106. 
husband  liable  for,  supplied  for  child  of  separated  wife,  106. 
proof  of  wife's  adultery  relieyes  husband  from  liability,  107. 
but  must  be  proyed  by  the  decree  of  the  Diyorce  Court,  107. 

NEXT  OF  KIN, 

husband's,  when  entitled  to  his  wife's  outstanding  chattels  personal,  38.^ 
wife's,  entitled  to  property  acquired  by  her  after  judicial  separation,  180. 

after  desertion,  186. 

NON  COMPOS  MENTIS,  procedure  when  minor's  guardians  are,  12. 

NOTE,  PROMISSORY.    See^TsjomssoBY  Note. 

NOTICE, 

by  adyertisement  that  a  husband  will  not  be  liable  for  his  wife's  con- 
tracts, of  no  efficacy,  105. 

to  a  purchaser  of  a  prior  post-nuptial  yoluntary  settlement,  will  not 
render  it  good  against  him,  279. 

effect  of  want  of  notice  of  separate  use  as  against  purchaser  from  the 
husband,  291. 
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NOTICES,  required  by  the  Marriage  Act,  9. 

NULLITY  OF  MAEEIAGE, 
ground  for  decree  of,  186. 
who  can  institute  suit  for,  187. 
when  impotenoy  a  ground  for,  187. 
effect  of  delay  on  suit  for,  187. 


PAEAPHEENALIA, 

of  what  they  consist,  112. 

cannot  be  bnequeathed  by  the  husband,  112. 

widow  cannot  claim  heirlooms  as,  113. 

may  redeem  when  pledged  by  husband,  113. 
liable  to  claims  of  husband's  creditors,  113,  114. 
widow's  claim  to,  superior  to  that  of  legatee,  114. 
widow's  right  to  marshal  assets  where  taken  by  creditors,  114. 
if  not  claimed  by  widow  cannot  be  demanded  by  her  executor,  114. 
distinction  between,  and  gifts,  114. 
how  affected  by  the  Act  of  1882 . .  114. 
origin  of  term,  115. 

PAEISH, 

liability  of  husband  to,  for  support  of  his  wife,  79. 

of  his  children,  81,  360, 
of  his  wife's  prior  children,  83. 
of  wife  to,  for  the  support  of  her  husband,  80. 

of  her  children  and  grandchildren,  82, 
360,  417,  419. 

PAEOL  AGREEMENT, 

ante-nuptial,  recited  in  a  post-nuptial  settlement,  how  far  binding,  210. 
<      ante-nuptial,  wUl  not  support  post-nuptial  settlement,  265. 

subsequent  recognition  of,  takes  the  case  out  of  Statute  of  Frauds,  268. 

PAEOL  EVTDENOE.    See  Evidence. 

PEEFORMANCE,  of  marriage  agreement,  200,  214.    See  Ante-nuptiai. 
Aqbeements;  Pbomise  to  Mabbt  ;  Sfecipio  Pebfobmanoe. 

PERSONAL  LIABILITY, 

whether  married  woman  can,  since  the  Act  of  1882,  incur,  142,  393,  399 

et  seg, 
formerly  she  could  not,  307. 

PERSONALTY, 

general  position  of  wife  with  respect  to  her,  under  old  law,  17,  18,  284. 
how  far  modified  by  the  Act  of  1870 . .  18,  293,  387. 

by  the  Act  of  1882  . .  20,  293  et  seq.,  387. 

PIN-MONEY, 

definition  of,  325. 

differs  from  separate  property,  325. 

from  paraphemaha,  326. 
widow  entitled  to  only  one  year's  arrear,  326. 
effect  of  wife's  insanity  on  arrears,  326. 
wife's  misconduct  no  bar  to  her  claim  for,  327. 
how  secured  before  the  Act  of  1882 . .  327. 
since  the  Act  of  1882 . .  327. 
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POLICY  OP  ASSUEANOB, 

effeoted  by  married  woman  under  the  Act  of  1870 .  •  296. 
under  the  Act  of  1882 . .  296. 
effected  by  husband,  296. 

summary  of  provisions  of  the  Act  of  1882,  as  to,  297. 
statutory  settlement  of,  under  the  Act  of  1882 . .  298. 
result  where  policy  effected  and  premiums  paid  in  fraud  of  creditors,  298. 
meaning  of  words  **  for  the  benefit  of  wife  and  children,''  298. 
effected  under  the  Acts  of  1870  and  1882,  eenible  not  within  the  provi- 
sions of  the  Bankruptcy  Act,  1883  . .  299. 
moneys  payable  under,  in  whom  they  yest,  800. 
trustee  of,  may  be  appointed,  300. 
whose  receipt  for,  yahd,  301. 

POOE  LAW, 

liability  of  the  father  under,  81,  82,  361. 
of  the  mother  under,  81,  361. 

POST-NUPTIAL  SETTLEMENT.    See  Sbttlbmbnt. 

POWEES, 

what  inserted  in  settlements  as  **  usual  powers,"  240,  241,  246. 
supplied  by  Oonyeyancing  Act  and  Settled  Land  Act,  241. 

PBACnOB,  374—384. 

settlement  will  be  rectified  on  petition,  241. 

petition  to  appoint  trustee  of  policy  moneys,  how  entitled,  301. 

examination  of  married  woman,  wnen  necessary,  50,  62. 

when  unnecessary,  304,  32o. 
applications  as  to  maintenance  of  children  by  summons  in  chambers,  363. 

PRESUMPTION, 

of  coercion  of  wife,  84.    See  Ceiminal  Offenoes  BY  "Wife. 

of  wife's  authority  to  bind  hxisband  by  contract  during  cohabitation,  93. 

how  affected  by  the  Act  of  1882  . .  95,  99,  103,  396. 
no  presumption  that  she  can  bind  husband  by  contract  when  sepa- 
rated, 101. 
except  when  separation  is  justifiable,  102. 

PBOBATE,  of  will  of  married  woman  formerly  limited  to  separate  property, 
146. 

PROMISE  TO  MABBY,  197—203.    See  Mabbiage. 
not  within  Statute  of  Frauds,  198. 
remedy  on,  199. 

parties  to  action  for  breach  of,  competent  to  give  eyidenoe,  199. 
when  conditional,  200. 
acceptance  must  be  proved,  200. 
tender  of  performance  by  the  plaintiff,  200. 
no  defence  to  an  action  that  the  defendant  has  married  another,  200. 

or  was  at  the  time  already  married,  202. 
unchastiW,  when  a  defence,  201. 
bad  healuL,  how  far  a  defence,  201. 
when  plaintiff  is  an  infant,  202. 

PEOMISSOEY  NOTE, 
Before  the  Act  of  1882, 

payable  to  wife  dum  «o2a,  resembled  chattels  personal  in  posses- 
sion, 18. 
to  wife,  negotiable  by  husband,  18. 
M.  K  K 
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PEOMISSORY  NOTE— confinu«(i. 
Before  the  Act  of  ISS2— continued. 
a  chose  in  action,  32. 

could  be  endorsed  or  sued  on  by  husband  alone,  37,  332. 
made  by  his  wife,  liability  of  husband  on,  100. 
Since  the  Act  of  1882, 

married  woman  entitled  to  as  a /erne  eole,  31. 
married  woman  liable  on,  100. 

may  sue  in  her  own  name,  332. 

PEOPEETT  OF  A  MARBIED  WOMAN, 
extent  of,  now  liable  for  her  debts,  142. 
since  the  Act  of  1882,  none  yesta  in  husband /ure  marUi,  148. 
See  Mabkted  Woman. 

PEOSPECTIVE   AEEANGEMENTS,  for   separation  contrary  to  public 
poHcy,  241,  341,  361,  362. 

PEOTEOnON  OEDEE, 

effect  of,  on  husband's  liability  for  wife's  torts,  90. 

married  woman  a  feme  sole  under,  183,  391,  417. 

registration  of,  184. 

variation  or  discharge  of,  184. 

for  what  desertion  granted,  184. 

property  included  in,  185. 

when  married  woman  is  executrix,  186. 

entitles  married  woman  to  sue  as  a  feme  sole,  186. 

discharges  restraint  on  anticipation,  186. 

deprives  husband  of  his  right  to  administration,  186. 

does  not  deprive  wife  of  her  right  to  ahmony  pendente  Zife,  186. 

devolution  of  a  married  woman's  property  under,  on  her  intestacy,  149, 

392. 
administration  on  death  of  married  woman  having,  granted  to  next  of 

kin,  149,  186. 

PUEOHASEE, 

husband  may  by  settlement  become,  of  wife's  property,  67. 

practice  of  conveyancers  as  to  notice  of  dower  not  affecting,  122. 

when  husband  is  vendor,  inquiry  as  to  dower  necessary  by,  126. 

children  are,  under  marriage  contract,  211,  214. 

marriage  contract  enforced  at  suit  of,  214. 

settlement  not  decreed  against,  for  value  without  notice  of  articles,  240. 

how  affected  by  27  Eliz.  c.  4 . .  261,  279. 

See  Settlements. 
mortgagee  is  a  purchaser  within  the  statute,  281. 
for  value  may  enforce  subsecjuent  sale,  281. 
meaning  of  term  in  91st  section  of  Bankruptcy  Act,  1869 . .  278. 
deed  of  separation  void  against,  where  not  for  valuable  consideration,  363. 


EATIFIOATION, 

bv  the  husband  of  his  wife's  contract,  94. 
of  promise  or  contract  by  infant  impossible,  202,  230* 
of  parol  ante-nuytial  agreement  by  subsequent  recognition^  208. 
of  settiement  by  mfant  oy  election,  228,  230. 

of  settiement  by  infant  when  of  age,  void  against  purchasers  for  value, 
230. 
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BEAL  ESTATE, 

what  wife  entitled  to  under  the  Act  of  1870 . .  19. 
of  hnsband  on  marriage  continues  his  own,  25. 

of  wife,  before  the  Act  of  1882,  placed  under  dominion  of  husband  during 
coyerture,  19. 
but  the  fee  did  not  yest  in  husband,  26. 
ooucurrence  of  husband  formerly  necessary  in  disposition  of,  26. 
and  previous  examination  of  herself,  62. 
of  woman  married  since  the  Act  of  1882  continues  her  own,  26. 
married  woman's  power 

oyer  separate  real  estate  before  the  Act  of  1882 , ,  69  et  ieq.^ 

303. 
oyer  real  estate  under  the  Act  of  1882 . .  60. 

when  vested  in  married  woman  as  trustee,  416. 
under  the  Settled  Land  Act,  1882 . .  69. 
under  the  Agricultural  Holdings  Act,  1883 . .  70. 
provisions  of  Fines  and  Becoveries  Act  respecting  married  woman's, 

61  e$  aeq.    And  see  ApPEimiX. 
agreement  for  sale  of  married  woman's,  when  binding  on  her,  64. 
when  she  could  not  be  compelled  to  convey,  64. 
married  woman  having  power  of  appointment  over,  can  sell,  65. 
charges  upon  the  fee  or  mheritance  of  married  woman's,  65. 
mortgage  of  the  wife's,  for  husband's  debts,  65, 130. 

BEOONCTTiT A  TIQN,  effect  of,  on  deed  of  separation,  350. 

EECTIPIOATION  OF  SETTLEMENTS, 

general  rule  when  preceded  by  articles,  236. 

evidence  of  mistake,  237. 

upon  the  uncorroborated  eyidence  of  wife,  239. 

of  ante-nuptial  settlements,  262,  263.    See  Settlements. 

EEBEMPTION.    See  Equity  to  Ebdemption. 

REDUCTION  INTO  POSSESSION, 
of  chose  in  action,  what  is,  33. 

what  is  not,  34.    See  OsLOSE  m  Action. 

EEGISTEAE,  marriage  before,  9. 

BELEASE, 

effect  of,  by  the  husband  of  his  wife's  chose  in  action,  41. 
as  inoperative  as  his  assignment,  41. 

EELIOT.    See  Widow. 

BEPBESENTATION, 

parol,  inducing  marriage,  effect  of,  207. 

maj  constitute  agreement,  218. 

rehed  and  acted  on  by  another,  will  render  binding,  219. 

RESTITUTIO  IN  INTEGRUM,  none  in  marriage,  220. 

BESTITUTION  OF  CONJUGAL  EIGHTS, 
grounds  for  suit  for,  188. 
effect  of  separation  deed  on  suit  for,  188,  344. 
decree  for,  now  enforced,  189. 

kk8 
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EESTEAINT  ON  ANTICIPATION, 

does  not  prevent  exercise  of  powers  under  Settled  Land  Act,  1882  • 

by  wife  on  her  own  property  on  marriage,  74. 

its  expediency,  312,  313. 

its  intix)duction  by  Lord  Thnrlow,  313. 


applicable  to  all  property,  313. 
rejected,  where  attached  to  J 


>  fund  not  producing  income,  313. 
invalid,  where  rule  against  perpetuities  would  be  infringed,  314. 
court  may  remove,  under  the  Conveyancing  Act,  1881 ..  99,  315,  324. 
does  not  prevent  sale  under  the  Settled  Land  Act,  1882 . .  315,  324. 
discharged  by  protection  order,  185. 

how  affected  by  the  Married  Women's  Property  Act,  1882 . .  315,  321. 
ineffectual,  when  attached  to  property  of  a  single  woman,  316. 

but  wiU  operate  on  her  marriage,  316. 

unless  renounced,  316. 
ceases  on  termination  of  marriage,  317. 
revives  on  subsequent  marriage,  317. 
what  words  will  create,  317. 
what  words  are  insufficient,  318. 
property  subject  to,  not  liable  for  fraudulent  acts,  319. 

nor  for  breaches  of  trust,  319,  323. 
not  affected  by  acquiescence,  323. 
rule  in  Pike  v.  Fitzgibbon,  320. 

whether  creditors  can  reach  separate  property  subject  to,  321. 
indirectly  affected  by  the  Act  of  1882 . .  322. 
whether  affected  by  bankruptcy,  322,  323. 
income  subject  to,  not  assignable,  323. 
property  subject  to,  compromise  of  action  respecting,  323. 
trustees  entitled  to  costs  out  of,  324. 
solicitor  entitled  to  a  charge  on,  for  costs,  324. 
does  not  prevent  the  barring  an  estate  tail,  324. 

EEYEBSIONAEY  INTEREST, 

wife's,  in  chattels  real  could  be  disposed  of  by  husband,  23.' 

in  any  personal  estate,  might  be  disposed  of  by  her  under  20  &  21  Vict. 

c.  57  (Sir  B.  Malins'  Act),  43.    See  Appendix. 
no  equi^  to  a  settlement  out  of,  47. 
when  bound  by  covenant  to  settle  aiter-acquired  property,  250. 

REVOCATION, 

of  wills  by  marriage,  29. 

of  marriage  settlement,  how  far  practicable,  243 — 246. 

operation  of  27  Eliz.  c.  4,  on  settlements  containing  powers  of,  261. 

ROMAN  CATHOLIC  MARRIAGES,  8. 

RULES  OP  COURT, 

as  to  actions  by  or  against  a  married  woman,  92,  377,  378,  379. 
as  to  special  case,  379. 


SAYINGS, 

by  the  wife  out  of  maintenance,  when  living  separate,  not  recoverable 

by  the  husband,  108. 
of  married  woman's  separate  property,  289,  308. 
of  wife,  invested  by  husband  m  his  name,  may  be  followed,  306. 

SAYINGS  BANK,  deposits  in,  by  married  women,  19,  293. 
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SCOTCH  COUBT,  no  jurisdiction  to  diesolye  an  English  maniage  where 
parties  not  bond  fide  domiciled  in  Scotland,  167. 

SEPARATE  PEOPEETY  OF  A  MAEEEED  WOMAN,  18,  19,  60,  n.    See 

also  Sepabatb  Use  and  Separate  TBADiKa. 
under  the  Act  of  1870 . .  293,  329,  401. 
under  the  Act  of  1882 . .  293  e<  eeq,,  406. 
how  formerly  liable  for  her  engagements,  98. 
liability  of,  to  debts,  how  affected  by  the  Act  of  1882  . .  99. 
what  it  includes,  99. 
paraphernalia  are  not,  114. 
what  gifts  were,  before  the  Act  of  1882 .  •  115. 
all  girts  are,  since  the  Act  of  1882 . .  115. 
extent  of,  now  liable  for  ante-nuptial  debts,  142. 
ri^ht  of  husband  surviying  to  wiie*s,  148,  288. 
when   bound   by  covenant   to   settle  after-acquired    property,    248, 

252. 
ffift  or  charge  of,  will  support  post-nuptial  settlement,  267. 
now  acquired  prior  to  the  Acts  of  1870  and  1882  . .  285. 
marriea  woman  regarded  in  equity  as  2k  feme  sole  in  respect  of,  285. 
what  words  were  sufficient  to  create,  285,  286. 
married  woman's  power  of  disposition  oyer,  285,  288,  302. 
how  possession  of,  by  wife  affects  husband's  liability,  289. 
wife  not  formerly  bound  to  support  husband  out  of,  289. 
husband  when  a  trustee  of,  for  his  wife,  291. 
trustees  not  necessary  to  preserve,  291. 
summary  of,  created  by  the  Act  of  1870 . .  293. 
all  property  of  married  woman  made  separate  property  by  the  Act  of 

1882..  293. 
when  married  after  the  Act  of  1882 . .  293. 
before  the  Act  of  1882 . .  294. 
alone  liable  for  liability  on  her  investments,  295. 
policy  of  assurance  may  be  effected  as,  296, 
power  of  disposition  of  wife  over,  before  the  Act  of  1882 . .  302. 
when  wife  may  claim  reimbursement  out  of  husband's  estate,  305. 

Be/ore  the  Ad  of  1882, 

wife's  power  of  contract  with  reference  to,  307. 

what  separate  property  bound  by  contract,  308,  320. 

when  bound  by  general  en^gements,  308. 

limitation  vesting  corpue  of,  in  the  wife,  309. 

effect  of  execution  of  general  power  by  married  woman,  309. 

Since  the  Ad  of  1882, 

execution  of  general  power  makes  property  liable  for  debts,  310. 
existing  and  future,  bound  by  contracts,  310,  321. 
liable  for  breaches  of  trust,  311. 

when  subject  to  restraint  on  anticipation,  312.     See  Eesteaikt  oir 
Anticipation. 

effect  of  restraint  on  anticipation  on,  as  to  payment  of  debts  out  of,  320, 

321,  322. 
income  of,  when  impounded  to  make  good  breach  of  trust,  323. 
earnings  of  a  married  woman,  when,  328.  See  Earnings  and  Sepabate 

Trading. 
real  estate,  whether  since  the  Act  of  1882,  liable  to  curtesy,  152,  420. 
proceedings  for  protection  of,  88,  330,  333,  376,  381,  395. 
operation  of  jud^:ment8  on,  379,  400. 
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SEPABATE  TBADING  OF  A  MABRTET)  WOMAN, 
what  is,  19,  n. 
question  of  fact,  329. 

where  business  carried  on  by  wife  after  marriage,  329. 
under  the  Act  of  1870 . .  19,  329. 

power  to  sue  for  recovery  of  debts  and  protection  of  property  in 
respect  of,  330,  333. 
under  the  Act  of  1882, 

power  to  contract,  330,  332. 

to  sue  for  recovery  of  property,  330,  332. 
to  sue  for  breach  of  contract,  330,  332. 
liability  to  be  sued,  330. 
question  of  fact  for  the  jury,  331. 
what  will  constitute,  331. 

claim  of  widow  to  property  as  part  of  her  separate  trade  must  be  cor- 
roborated, 331. 
married  woman  trading  separately  may  be  made  a  bankrupt,  332. 

secus^  before  the  Act  of  1882,  except  in  certain  cases,  332. 
may  be  in  partnership,  333. 
husband's  Hability  wnere  he  participates  in,  333. 
custom  of  the  City  of  London,  334. 

SEPARATE  USE.    See  dUo  Sepaeatb  Peopbety. 

gifts  to  the,  of  married  woman  before  the  Act  of  1882  . .  118,  389* 

unknown  at  common  law,  284. 

establishment  of  the,  284. 

wife  regarded  as  a,  feme  sole  in  respect  of  property  so  settled,  285. 

what  words  would  create  it,  285. 

were  insufficient,  287. 
renunciation  by  husband  insufficient  to  create,  286. 
did  not  affect  husband  beyond  the  coverture,  288. 
wife  could  defeat  his  claim,  288. 
bound  income,  as  well  as  corpus,  289. 
old  decisions  at  law,  290,  n. 
ceases  on  termination  of  coverture,  290. 
revives  on  subsequent  marriage,  290. 
may  be  limited  to  a  particular  coverture,  290. 
trustees  not  necessary  to  preserve,  291. 
husband  when  a  trustee  for  the  wife,  291. 
held  to  fail  as  against  third  parties  with  no  notice  of,  291. 
when,  might  be  established  by  parol,  293. 
policy  of  assurance  effected  for,  297. 
a  married  woman's  power  of  disposition  over  property  held  to,  59, 

302  et  ee^. 
when  subject  to  restraint  on  anticipation,  312.     See  Bestbaint  ok 

AlTTICIFATIGir. 

SEPAEATION, 

when  the  absence  of  husband  is  not,  97,  171. 

when  not  desertion,  171. 

when  wife  has  implied  authority  to  pledge  her  husband's  credit  during, 

102. 
when  not,  104,  342,  346. 

what  justifies  wife  in  leaving  her  husband,  103. 
when  husband  liable  to  maintain  his  wife  during,  104. 
how  such  liability  may  be  determined,  104. 
clause  in  articles  or  settlement  providing  for,  void,  241, 
private,  now  enforced  by  civil  courts,  337. 
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SEPARATION— «)n«t«ti«d. 

after  separation  parties  still  husband  and  wife,  337,  343. 

but  relieyed  from  cohabitation,  337. 
deeds  of.    See  Deeds  of  Sefabatiok. 
judicial.    See  Jxjdioial  Sepasatiok. 

SETTLED  LAND  ACT,  1882 . .  69. 

SETTLEMENT, 

forms  of,  under  4  Geo.  4,  o.  76,  s.  23,  on  fraudulent  marriage,  14. 
limitations  of,  in  cases  of  wife's  equity  to  a  settlement,  63. 
equilnr  to.    See  Equity  to  Settlement. 

(1)  Ante'nuptial  eettlement, 

power  of  Diyorce  Court  to  deal  with,  after  decree,  166,  177. 

principles  on  which  varied,  178. 

position  of  trustee  as  to  alteration  of,  179. 

no  power  to  alter,  in  case  of  judicial  separation,  181. 

articles  for,  234.    See  Artioleb  fob  ▲  Settlement. 

in  pursuance  of  ante-nu]^tial  articles,  234. 

general  rule  as  to  rectifying,  236. 

evidence  of  mistake  must  be  clear,  237,  238,  239. 

power  of  court  to  alter  on  divorce,  241. 

clause  in,  providing  for  separation  invalid,  242. 

not  binding  unless  follow^  by  marriage,  244. 

but  may  operate  as  an  irrevocable  voluntary  settlement,  245. 
revocation  of,  oefore  marriage,  when  inoperative,  245. 
binding,  when  followed  by  marriage,  246. 
performance  of  husband's  covenant  in,  246. 
covenants  in,  to  settle  after-acquired  property,  247.    See  Afteb- 

AOQUIBED  PbOFEBTY. 

effect  of  bankruptcy  law  upon,  255. 

when  void,^  if  made  by  insolvent  husband,  256. 

husband's  interest  imder,  ceasing  on  bankruptcy  or  insolvency, 

256. 
construction  of  clauses  in,  giving  interests  determinable  on  in- 
solvency, 267,  258. 
meaning  of  *' insolvency  "  in,  257,  258. 

limitation  over,  of  husband's  property  on  bankruptcy  invalid,  269. 
but  of  wife's  property  valid,  259. 
•    and  of  husband's  property  to  the  extent  of  wife's  fortune, 
260. 
and  absolute  discretion  may  be  given  to  trustees,  260. 
rectification  of,  on  ground  of  mistake,  261. 

on  ground  of  fraud,  262. 
substituted  chattels,  275. 

(2)  Poet-nupUdl  settlement.    See  aUo  VoLUNTABT  SETTLEMENT. 

generally  voluntary,  264. 

secua,  when  made  in  pursuance  of  marriage  articles,  265. 

CI,  ante-nuptial  agreement  insufficient  to  support,  265. 
valuable  consideration  may  be  imported,  266. 
valuable  consideration  may  be  proved  aliunde,  267. 
when  fraudulent  against  (creditors,  268. 
when  fraudulent  intention  may  be  inferred,  268. 
effect  of  insolvency  of  settlor  on,  269. 
effect  of,  when  provision  is  made  for  settlor's  debts,  270. 
what  creditors  may  impecu^h,  272. 
may  be  fraudulent,  though  no  debts  at  date  of,  272. 
presumption  of  fraud  rebutted  if  no  debts,  272. 
when  void  as  against  creditors,  273. 

creditor  seeking  to  impeach,  must  sue  on  behalf  of  himself  and 
others,  274. 
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SETTLEMENT— con<tnu«i. 

(2)  FosUnuptial  aettlemerU — oontmued. 

extent  to  whicli  it  will  be  avoided,  274. 

costs  of  action  to  set  aside,  274. 

of  personal  chattels  must  be  registered,  275. 

of  personal  chattels  registered,  not  in  order  and  disposition 

of  husband,  275. 
effect  of  bankruptcy  law  on,  276. 

SHAEES, 

when  married  woman  may  be  registered  owner  of,  under  the  Act  of 
1870 . .  19.    And  see  Appendix. 
under  the  Act  of  1882  • .  294,  295. 

SINGLE  WOMAN, 

cannot  haye  *'  separate"  property,  143,  288,  290. 
cannot  be  restrained  from  anticipating,  316. 

but  restraint  will  attach  on  her  marriage,  316. 

SPEOIFIO  PEEFOEMANOE, 

peculiar  to  the  law  of  England,  223,  n. 

of  marriage  contract,  214. 

of  agreement  in  contemplation  of  marriage,  221. 

of  articles  for  a  settlement  not  decreed  against  purchasers  without  notice, 

240. 
of  contract  to  separate,  241. 

of  articles,  though  the  husband  has  not  performed  his  part,  242. 
of  sale  of  property  in  yoluntary  settlement  not  enforceable  by  settlor,  281. 
but  enforced  against  settlor,  282. 
subsequent  sale  enforceable  by  purchaser,  281. 
of  coyenant  not  to  institute  proceedings  for  restitution  of  conjugal  lights 

enforced,  340. 
of  executory  articles  of  separation,  354. 
of  agreement  as  to  custody  of  children,  refused,  364. 

for  maintenance  of  the  wife  and  children,  enforced,  364. 

STAZEHOLDEE,  position  of,  in  disputes  between  husband  and  wife,  383. 

STATUS  OF  A  MAEEIED  WOMAN, 

before  the  Act  of  1882 . .  17,  73,  84,  284,  339. 

as  to  separate  property,  59,  73,  285,  303,  307. 

under  the  Divorce  Acts,  176,  417. 

imder  a  protection  order,  149,  185. 

under  an  order  of  judicial  separation,  180. 
since  the  Act  of  1882 . .  20,  77,  98,  100, 115,  142,  293,  332,  385,  387,  397. 

change  in,  effected  by  the  Act  of  1882 . .  385,  387,  397. 

equity  conferred,  as  to  separate  property,  397. 

STATUTES.    See  Tabub  op  Statutes,  anU,  p.  Ixxiii. 

STOCK  OF  JOINT  STOCK  COMPANY. 

when  married  woman  may  be  registered  owner  of,  under  the  Act  of 
1870..  19. 
under  the  Act  of  1882 . .  295. 

SUEETY,  married  woman  treated  as,  when  mortgaging  her  property  for  her 
hiisband,  131. 

SuJttViVOESHIP*    See  CttosES  tN  Action  of  Wife  and  Chattslb  Bjsal. 
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TORTS  OF  A  MARHTET)  WOMAN, 

husband,  at  common  law,  liable  for,  90. 

effoct  of  death,  divorce,  judicial  separation  and  protection  order 

on  his  liability,  90. 
liable  for  her  fraud  as  agent,  91. 
for  her  breaches  of  trust,  91. 
for  her  devastaviUj  91. 
effect  of  Act  of  1882  on  liability  of  husband,  92. 

on  liability  of  married  woman,  92. 
married  woman  can  now  be  sued  alone  for,  92. 
deceased  husband^s  estate,  when  liable  for,  143. 
widow  liable  for,  committed  during  coverture,  143,  144. 
liability  of  married  woman  for,  after  decree  of  divorce,  176. 

of  j  udicial  separation  ,181. 
right  of  married  woman  to  sue  in  respect  of,  394. 
when  Statute  of  Limitations  runs  as  to,  394. 

TEENT  DECREE, 

requiring  ecclesiastical  celebration  of  marriage,  3. 
not  received  in  England,  3. 

TRUST, 

breach  of,  by  the  wife  before  marriage,  husband  formerly  liable  for,  71. 
his  liability  under  the  Act  of  1882 . .  76. 
by  the  wife  dunng  marriage,  husband  formeily  liable  for,  91, 

effect  of  the  Act  of  1882  on . .  92. 
by  the  wife,  her  separate  estate  liable  for,  311. 

except  where  restrained  from  anticipation,  323. 
where  no  notice  of,  given  to  third  parties,  291. 

TRUST  TERM,  wife  entitled  to  equity  out  of,  22. 

TRUSTEE, 

married  woman,  since  the  Act  of  1882,  acts  as  a /erne  ao?e,  100. 

can  oppose  alteration  of  settlement  in  Divorce  Court,  179. 

how  judicial  separation  affects  married  woman  being,  180. 

how  protection  order  affects  married  woman  being,  185. 

not  necessary  to  preserve  married  woman's  separate  property,  291. 

husband  when,  of  separate  property  for  wife,  291. 

of  policy  moneys,  300. 

petition  to  appoint,  how  entitled,  301. 

receipt  of,  for  policy  moneys,  valid,  301. 

covenants  with,  bv  husband  in  deed  of  separation,  342,  345. 

covenants  by,  with  husband,  347,  348. 

position  of  married  woman,  before  the  Act  of  1882 . .  414. 
since  the  Act  of  1882  . .  92,  98,  100,  415. 

conveyance  by  married  woman  being  a  **  bare  trustee,"  414, 
under  the  Act  of  1882 . .  416. 


UNHAPPY  DIFFERENCES, 
the  phrase,  54. 
recital  as  to  in  separation  deeds,  342. 

UNITY,  of  husband  and  wife,  old  doctrine  of,  17,  86,  90,  385,  387.    See  also 

COVEETUBE. 
M.  LI. 
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YEBBAL,  declaration  of  marriage  under  Lord  Jolin  Bnssell's  Act,  9* 

TOm  MABBIAGES,  what  are,  186. 

VOLUNTAEYSEPABATION.  iSfwSBPAiuLTiONandDBBDBOFSBPAKATiOK. 

YOLUNTAEY  SETTLEMENTS.    See  aho  Settlements,  Post-nuptial. 
of  land,  Toid  a^inst  subsequent  purchasers  for  yalue,  261. 
fraudulent  a^^ainst  creditors,  268. 
extent  to  which  set  aside,  274. 
effect  of  bankruptcy  law  on,  276. 
Toid  if  settlor  becomes  banliupt  in  two  years,  276. 
when  void,  if  bankrupt  within  ten  years,  276. 
proyisions  as  to,  in  Bankruptcy  Act  of  1883,  apply  to  non-traders,  276. 

whether  retrospective,  277. 
interest  of  settlor  must  pass  to  trustee  of,  276. 
onus  of  proving  solvency  at  date  of,  on  settlor,  278. 
of  hereditaments,  void  under  27  Eliz.  c.  4,  as  against  purchasers  for  value, 

279. 
what  consideration  in,  will  exclude  the  statute,  280. 
persons  entitled  under,  cannot  restrain  sale,  281. 
mortgagee  is  a  purchaser  within  27  Eliz.  o.  4  • .  281. 
specinc  performance  of  sale  of  property  comprised  in,  not  enforceable  by 
settlor,  281. 

but  enforceable  by  purchaser,  281. 
parties  to  an  action  to  set  aside,  282. 
statute  applies  to  married  woman's  real  estate,  282. 

TOLTJNTEEBS, 

distinction  between  volunteers  and  purchasers  under  ante-nuptial  agree- 
ments, 215. 


WARD  m  OHANCEEY, 

not  allowed  to  waive  her  equity  to  settlement,  51. 
settlement  allowed  to,  though  guilty  of  adultery,  66* 

WAED  OF  COURT, 

settlement  on  marriage  of,  without  approbation  of  court,  225,  n.,  231. 
sanction  of  court  to  settlement,  231. 

WAGES  AND  EARNINGS, 

acquired  or  gained  by  a  married  woman  under  the  Act  of  1870  •  •  18,  293, 
329. 
under  a  protection  order,  183,  185. 
under  the  Act  of  1882 . .  294. 
proceedings  for  the  protection  of,  88,  330,  333,  376,  381,  395. 

WAERANT  OF  ATTORNEY, 

whether  before  the  Act  of  1882  executed  by  wife  dum  scHa  xeyoked  on 
marriagCi  29. 

WIDOW, 

liabiHtv  of,  to  maintain  children,  81. 

generally  selected  to  administer  to  husband,  109. 

right  of,  under  21  Hen.  8,  o.  5 .  •  109. 

where  claim  disallowed,  110. 

her  distributive  share  of  her  husband's  estate  when  there  is  a  child,  110. 

when  there  are  no  children,  111. 

when  there  are  no  next  of  kin,  111. 
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WIDOW— conWnttfd. 

her  right  by  saTYivorahip  to  her  chattels  real  before  the  Act  of  1882  •  •  117. 

onoe  the  Act  of  1882 . .  117. 
to  her  ohoses  m  aotion  before  the  Act  of  1882 . .  118, 119. 

since  the  Act  of  1882 . .  118.  See  Ohose  in  Action. 
when  representatiyes  of»  are  proper  parties  to  sue  for  her  ohose  in 

aotion,  119. 
Be/ore  the  Act  of  1BS2, 

causes  of  action  surviTing  to  her,  119. 
her  right  to  dower,  120.    See  DowEB. 

when  entitled  to  dower,  is  liable  to  one-third  of  liabilities  on  estate, 
130. 
liable  for  waste,  130. 
right  of,  to  equity  of  redemption,  131.    See  Equity  op  Bsdbmffign. 
right  of,  to  equity  of  exoneration,  139.    See  Equity  of  Exoneea- 

TION. 

whether  bound  to  bury  her  deceased  husband,  141. 
liability  of,  for  debts  contracted  before  marriage,  142. 

during  marriage,  142. 
liability  of,  for  devastavite^  142. 

for  torts,  143. 

during  coverture,  144. 

WIFE.    See  Makhtkd  Woicak. 

WILL, 

of  man  or  woman  reyoked  by  marriage,  29. 

of  married  woman  when  not  continuing  chain  of  representation,  146. 

effect  of  appointment  of  executor  by,  of  a  married  woman  since  the  Act 

of  1882..  146,  421. 
operation  of  married  woman's,  before  the  Act  of  1882  • .  389. 

since  the  Act  of  1882 . .  390. 
In  pursuance  of  an  ante-nuptial  agreement  no  part  performance  within 
the  Statute  of  Frauds,  210. 
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